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Robert  Gladstone  Dalton,  Q.C.,  Master-in-Chambers, 
died  24th  July,  1892. 

On  the  27th  of  August,  1892,  John  Winchester,  of 
Osgoode  Hall,  Barrister-at-Law,  was  appointed  Master- 
in-Chambers  from  1st  September.  1892. 


ERRATA. 


Page  47,  2nd  line  of  headnote,  for  “590”  read  “490. 

“ 132,  line  9 of  headnote,  for  “defendant”  read  “plaintiff.  ’ 

“ 227,  line  1 of  headnote,  for  “108”  read  “403.’ 

“ 228,  line  2 from  top  of  page,  for  “recovered”  read  “incurred.’ 

“ 254,  line  5 from  top  of  page,  for  ‘ ‘ Bullen  v.  Leake  ” read  “Bullen 
Leake.  ’ 


ONTARIO  PRACTICE  REPORTS. 


Division  Court  appeal — Judgment  for  $ 100 — Subsequent  interest — R.  S.  0. 
ch.  51,  sec.  14s. 

The  “sum  in  dispute ” upon  an  appeal  from  a Division  Court,  under 
R.  S.  0.  ch.  51,  sec.  148,  is  the  sum  for  which  judgment  has  been  given 
in  the  Division  Court. 

Where  judgment  was  given  for  $100  : — 

Held,  that  subsequently  accrued  interest  did  not  make  the  sum  in  dispute 
exceed  $100. 


The  defendant  appealed  to  the  Court  of  Appeal  from 
the  judgment  of  Morgan,  Junior  Judge  of  the  County 
Court  of  York,  refusing  a new  trial  in  an  action  in  the 
first  Division  Court  in  that  county. 

The  action  was  to  recover  $100  as  and  for  a broker’s 
commission  upon  the  sale  of  land.  The  judgment  at  the 
trial  was  in  favour  of  the  plaintiff  for  $100. 

The  appeal  was  brought  by  virtue  of  sec.  148  of  the 
Division  Courts  Act,  R.  S.  O.  ch.  51,  which  enacts  that  “ In 
case  a party  to  a cause,  wherein  the  sum  in  dispute  upon 
the  appeal  exceeds  $100,  exclusive  of  costs,  is  dissatisfied 
with  the  decision  of  the  Judge,  upon  an  application  for  a 
new  trial,  he  may  appeal  to  the  Court  of  Appeal.” 

The  appeal  came  on  for  argument  before  Maclennan, 
J.  A.,  on  the  8th  September,  1890. 

Middleton,  for  the  respondent,  objected  that  the  appeal 
did  not  lie,  as  the  sum  in  dispute  did  not  exceed  $100. 

A.  G.  Galt,  for  the  appellant,  contended  that  the  sum  in 
dispute  was  more  than  $100,  inasmuch  as  interest  had 
accrued  since  the  judgment. 

1— VOL.  XIV.  O.P.R. 


Foster  v.  Emory. 


[September  8,  1890 — Maclennan,  J.  A.  ] 
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Judgment  was  delivered  on  the  same  day. 

Maclennan,  J.  A. — I think  I must  give  effect  fco  Mr. 
Middleton’s  preliminary  objection  that  the  appeal  does 
not  lie. 

By  sec.  148  of  R S.  0.  ch.  51,  the  right  to  appeal 
depends  on  the  “sum  in  dispute  upon  the  appeal.”  I think 
the  sum  in  dispute  on  this  appeal  is  the  $100  for  which 
judgment  was  given,  and  that  alone. 

The  interest  which  has  since  accrued  is  not  in  dispute, 
and  never  was,  and  could  not  be.  It  is  given  by  the 
statute  as  the  result  of  the  judgment.  It  is  the  judgment 
that  is  in  appeal,  not  its  results  or  consequences,  and  the 
judgment  is  only  for  $100. 

I think  the  same  conclusion  follows  from  sec.  115.  The 
direction  to  take  the  evidence  in  writing  whenever  the 
claim  is  over  $100,  unless  an  agreement  not  to  appeal  has 
been  signed,  shews  that  it  was  only  when  the  judgment 
was  for  more  than  $100,  that  the  Legislature  intended  to 
give  a right  of  appeal. 

The  appeal  is  dismissed  with  costs. 


XIV.] 


BROWN  V.  HOSE. 
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Brown  et  al.  v.  Hose. 


•Costs — Scale  of — Rule  1174 — “ Order  as  to  the  costs  ” — Jurisdiction  of  taxing 
officer — Action  Jor  goods  sold  and  delivered — Ascertainment  of  amount 
— Pleadings — County  Court  jurisdiction. 


Where  in  an  action  in  the  High  Court  an  order  was  made  by  a local 
Judge  upon  consent,  allowing  the  plaintiffs  to  sign  judgment  for  $233, 
with  costs  of  suit  to  be  taxed  : — 

Held,  that  full  costs  were  not  implied  unless  it  was  a case  for  suing  in  the 
High  Court ; and  the  jurisdiction  of  the  taxing  officer  to  decide  as  to 
the  scale  of  costs  was  not  ousted. 

History  of  Rule  1174. 

The  claim  was  $233,  the  price  of  furniture  sold  by  the  plaintiffs  to  the 
defendant,  according  to  prices  indorsed  on  the  writ,  and  duly  delivered. 
By  his  statement  of  defence  the  defendant  admitted  $160.50,  which  he 
paid  into  Court.  As  to  the  balance,  he  pleaded  that  it  was  not  payable 
because  the  goods  ordered  in  respect  thereof  were  not  supplied  or 
delivered,  and  that  there  was  no  agreement  therefor  within  the  Statute 


of  Frauds  : — 

Held , that  the  pleadings  only  must  be  looked  at  to  ascertain  what  was  in 
dispute  ; that  the  cause  of  action  was  one  and  indivisible  ; and  that 
the  whole  cause  of  action  was  not  for  an  ascertained  amount  within 
County  Court  competence. 

Vogt  v.  Boyle,  8 P.  R.  249,  distinguished. 


[September  16,  1890.—  Boyd,  C.] 


This  was  an  action  brought  in  the  High  Court  of  Justice 
to  recover  $233,  being  the  price  of  furniture  sold  by  the 
plaintiffs  to  the  defendant.  The  pleadings  are  stated  in 
the  judgment.  The  defendant  paid  $160.50  into  Court 
and  disputed  the  balance.  The  case  was  finally  settled  by 
the  defendant  paying  for  all  but  one  bedroom  set,  valued 
at  $40.50,  which  was  returned  to  the  plaintiffs ; and  an 
order  was  made  by  a local  Judge,  on  consent,  striking  out 
the  defence  and  allowing  the  plaintiffs  to  sign  final 
judgment  for  the  sum  indorsed  on  the  writ  of  summons, 
with  interest  and  costs  of  suit  to  be  taxed,  and  for  the 
payment  out  to  the  plaintiffs  of  the  $160.50  paid  into 
Court,  the  plaintiffs  undertaking  to  give  credit  on  the 
judgment  for  the  $160.50  and  interest  thereon  (if  any), 
and  for  $40.50,  the  value  of  the  set  returned. 

Upon  the  taxation  of  the  plaintiffs’  costs  provided  for  in 
the  order,  before  the  local  Registrar  at  Berlin,  the  defen- 
dant objected  to  the  allowance  of  costs  on  the  scale  of  the 
High  Court,  but  the  officer  taxed  them  on  that  scale. 
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The  defendant  appealed,  and  his  appeal  was  argued 
before  Boyd,  C.,  in  Chambers,  on  the  15th  September, 
1890. 

W.  H.  Blake , for  the  defendant,  contended  that  the 
action  might  have  been  brought  in  a County  Court,  under 
clause  2 of  sec.  19  of  the  County  Courts’  Act,  B.  S.  0.  ch. 
47,  which  gives  County  Courts  jurisdiction  “ in  all  causes 
and  actions  relating  to  debt,  covenant,  and  contract,  to 
$400,  where  the  amount  is  liquidated  or  ascertained  by  the 
act  of  the  parties  or  by  the  signature  of  the  defendant ; ” 
and  therefore  that  under  Con.  Buie  1174,*  the  costs  should 
have  been  taxed  on  the  scale  of  the  County  Court. 

Aylesworih,  Q.C.,  for  the  plaintiffs,  contended  that  there 
had  been  an  “order  as  to  the  costs,”  and  that  Buie 
1174  did  not  apply ; and  also  that  the  amount  was  not 
liquidated  or  ascertained. 

The  following  cases  were  referred  to  : Andrews  v.  City 

of  London,  12  P.  B.  44  ; Chick  v.  Electric  Light  Co.,ib.  58  ; 
Robb  v.  Murray,  16  A.  B.  503 ; Gummer  v.  McDonald , 
1 Man.  L.B.  232 ; Durninv.  McLean,  10  P.  B.  295;  John- 
son v.  Kenyon,  13  P.  B.  24 ; Vogt  v.  Boyle,  8 P.  B.  249 ; 
Bennett  v.  White,  13  P.  B.  149 ; Truax  v.  Dixon,  ib.  279. 


Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — Bole  1174  applies  to  cases  where  judgment  is 
being  entered  in  actions  of  the  apparent  competence  of  the 
lower  Courts  without  the  intervention  of  the  Court  or  a 
Judge  as  to  the  costs.  The  mere  fact  of  suing  and 
getting  judgment  in  the  Superior  Court  does  not  carry  full 
costs  of  suit  in  such  cases  unless  the  taxing  officer  is  satis- 
fied that  this  is  the  proper  course.  The  order  made  by 
* 1174 — In  every  case  in  which  judgment  is  entered  without  trial,  or 
the  decision  of  a Court  or  Judge,  or  order  as  to  the  costs,  and  where  the 
amount  of  judgment,  primd  facie,  appears  to  be  within  the  jurisdiction 
of  an  inferior  Court,  the  taxing  officer  shall  not  tax  full  costs  of  the  High 
Court,  without  proof  on  affidavit  to  his  satisfaction  that  the  action  was 
properly  instituted  therein  ; and  if  properly  within  the  jurisdiction  of  the 
County  or  Division  Court,  then  the  taxation  shall  be  on  the  scale  of  fees  in 
such  Court. 


BROWN  V.  HOSE. 
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consent  in  this  case  simply  provided  that  the  plaintiff* 
should  get  costs,  but  that  did  not  imply,  as  I think,  full 
costs  of  action,  unless  it  be  a case  for  suing  in  the  High 
Court.  The  jurisdiction  of  the  taxing  officer  is  not  ousted 
unless  the  order  indicates  the  scale  of  costs.  That  was 
the  well  understood  Chancery  practice  before  the  new 
Rules,  even  in  cases  where  there  was  a trial : Brough  v. 
Brantford , 25  Gr.  43,  which  has  been  followed  in  this 
detail  of  practice.  Such  a course  under  the  Rule  in  hand 
seems  reasonable  and  convenient,  as  it  is  analogous  to  the 
provisions  of  the  Judicature  Act,  sec.  53  (12),  and  is  con- 
sonant with  the  large  powers  of  investigation  conferred 
upon  the  taxing  officers  under  the  Consolidated  Rules  of 
Practice.  Besides,  the  origin  of  the  Rule  1174  points  to 
such  an  interpretation  of  it.  It  is  descended  by  evolution 
from  the  old  Rule  155  of  T.  T.  1856,  which  took  final 
form  in  1860,  as  found  in  20  U.  C.  R.  p.  123.  This 
Rule  provided  that  where  there  was  no  trial,  full  costs 
should  not  be  taxed  in  cases  apparently  within  the  juris- 
diction of  the  inferior  Courts  without  special  order. 

These  considerations  clear  the  way  to  determine  whether 
in  this  case  the  Master  was  right  in  taxing  on  the  higher 
scale. 

The  claim  here  was  $233,  being  the  price  of  furniture 
sold  by  plaintiffs  to  defendant  according  to  prices  indorsed 
on  the  writ,  and  duly  delivered.  From  the  affidavits  it 
appears  that  the  prices  of  the  furniture  were  fixed  and 
written  in  an  order  book  at  the  time  of  sale  and  that 
shortly  after  the  order  an  invoice  was  sent  to  the  defen- 
dant which  agrees  with  the  figures  indorsed  on  the  writ 
and  with  those  agreed  upon  at  the  date  of  sale.  The 
defendant  paid  $160.50  into  Court  and  disputed  the 
balance,  some  $73.  The  case  was  finally  settled  by  the 
defendant  paying  for  all  but  one  bed-room  set,  value  $40, 
which  was  returned  to  the  plaintiffs. 

The  correct  mode  of  ascertaining  what  is  in  dispute 
after  the  parties  have  displayed  their  contentions  by  plead- 
ing is  to  have  regard  to  the  issues  so  raised  and  not  to 
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what  may  be  said  upon  affidavit  afterwards.  By  the 
defence  the  defendant  admitted  no  more  than  $160,  which 
he  paid  into  Court.  As  to  the  balance  of  $73,  he  pleaded 
that  it  was  not  payable  because  the  goods  ordered  in  re- 
spect thereof  were  not  supplied  or  delivered  and  that  there 
was  no  agreement  therefor  within  the  Statute  of  Frauds. 
Now  the  plaintiffs’  cause  of  action  is  one  and  in  its  nature 
indivisible,  and  as  to  this  cause  of  action  the  defendant 
admits  that  $160  is  certain,  but  disputes  that  the  balance 
is  liquidated  or  ascertained.  It  cannot  be  said  that  the 
whole  cause  of  action  is  for  an  ascertained  amount  within 
County  Court  competence.  No  case  shews  that  a single 
cause  of  action  may  be  split  so  as  to  give  jurisdiction  to 
the  lower  Court.  The  case  cited  of  Vogt  v.  Boyle , 8 P.  R. 
249,  applies  only  where  there  are  two  causes  of  action,, 
each  of  which  is  within  the  limited  jurisdiction,  and  the 
combination  of  which  does  not  exceed  the  pecuniary  limit 
of  recovery  in  the  lower  Court.  Thus  viewed,  the  scale  of 
taxation  was  right,  and  the  appeal  should  be  dismissed 
with  costs. 
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Bready  v.  Robertson  et  al. 


Security  for  costs — Action  against  justices  of  the  peace — 53  Vic.  ch.  23  (0.) 

— Character  of  'property  of  plaintiff. 

Upon  applications  under  53  Vic.  ch.  23  (0.)  for  security  for  costs  in.  actions 
against  justices  of  the  peace,  the  rule  should  not  be  more*  but  rather 
less,  onerous  than  in  ordinary  applications  for  security  where  the 
plaintiff  is  out  of  the  country. 

Sec.  2 of  the  Act  provides  that  it  is  to  be  shewn  that  the  plaintiff  is  not 
possessed  of  property  sufficient  to  answer  the  costs  of  the  action  : — 

Held , that  the  Court  should  be  less  exacting  as  to  the  character  of  the 
property  where  the  person  is  a bond  fide  resident  than  in  the  ordinary 
case  of  a stranger  who  seeks  to  justify  upon  property  within  the  juris- 
diction ; the  test  is  : is  it  such  property  as  would  be  forthcoming  and 
available  in  execution  ? 

And  where  the  plaintiff  had  property,  partly  rea  and  partly  personal,  to 
the  value  of  $800  over  and  above  debts,  incumbrances,  and  exemptions, 
security  for  costs  was  not  ordered. 


[September  27,  1890. — Boyd,  C.] 

An  appeal  by  the  plaintiff  from  an  order  of  Sinclair, 
Local  Judge  at  Hamilton,  requiring  the  plaintiff  to  give 
security  for  costs  of  an  action  against  justices  of  the  peace. 

The  order  was  made  under  the  provisions  of  53  Vie.  ch. 
23  (0.),  which  are  as  follows : — 

1.  In  case  an  action  or  other  legal  proceeding  is  brought 
against  a police  magistrate  or  other  justice  of  the  peace,  in 
respect  of  any  cause  of  action  to  which  the  provisions  of 
the  Act  to  protect  Justices  of  the  Peace  and  others  from 
Vexatious  Actions  is  applicable,  the  defendant  may  at  any 
time  after  the  service  of  the  writ,  apply  to  the  Court  or  a 
Judge  for  security  for  costs. 

2.  The  application  shall  be  upon  notice  and  an  affidavit 
by  the  defendant  or  his  agent,  shewing  the  nature  of  the 
action  and  of  the  defence,  and  shewing  to  the  satisfaction 
of  the  Court  or  Judge  that  the  plaintiff  is  not  possessed  of 
property  sufficient  to  answer  the  costs  of  the  action  in  case 
a verdict  or  judgment  should  be  given  in  favour  of  the 
defendant,  and  that  he  has  a good  defence  upon  the  merits, 
or  that  the  grounds  of  action  are  trivial  or  frivolous ; and 
thereupon  the  Court  or  Judge,  in  its  or  his  discretion,  in 
view  of  all  the  circumstances,  may  make  an  order  that  the 
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plaintiff  shall  give  security  for  the  costs  to  be  incurred  in 
such  action ; security  so  ordered  shall  be  given  in  accord- 
ance with  the  practice  in  cases  where  a plaintiff  resides 
out  of  the  province ; and  the  order  shall  be  a stay  of  pro- 
ceedings in  the  action  until  security  is  given. 

The  facts  appear  in  the  judgment. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  22nd  September,  1890. 

A . D.  Cameron , for  the  plaintiff. 

Bicknell,  for  the  defendants. 

Judgment  was  delivered  on  the  27th  September.  1890. 

Boyd,  C. — This  application  for  security  for  costs  arises 
under  the  Act  to  protect  Justices  of  the  Peace,  53  Vie.  ch. 
23.  Unlike  the  usual  cases  where  the  plaintiff  is  out  of 
the  jurisdiction,  the  defendants  here  are  not  primd  facie 
entitled  to  security,  but  have  to  establish  under  the  Act 
that  the  plaintiff  is  of  insufficient  substance  to  answer  the 
costs  of  the  action  in  case  he  loses.  The  defendants  did 
make  out  a case  to  the  satisfaction  of  the  County  J udge, 
but  an  appeal  is  taken  on  the  ground  that  the  plaintiff’s 
affidavit  in  answer  has  displaced  the  evidence  of  the  defen- 
dants on  this  head.  The  plaintiff  shews  that  he  owns  a 
village  lot,  on  which  his  father  is  living  with  his  permission, 
worth  $900,  and  subject  to  a mortgage  for  $450 ; and  he 
also  owns  personal  property,  apart  from  exemptions,  used 
by  him  in  the  carriage  business  and  otherwise,  which  he 
values  at  $600.  Apart  from  the  mortgage,  his  other  debts 
were  sworn  to  be  within  $100.  The  last  clause  of  the 
affidavit  reads  thus  : “ I also  say  that  if  all  my  debts  were 
paid,  I would  have  $800  to  my  credit,  and  that  I am  good 
for  the  costs  of  this  suit”  It  is  evident  that  this  compu- 
tation of  means  depends  altogether  on  the  estimate  of 
values  made  by  the  plaintiff,  but  it  was  open  for  the  defen- 
dants to  countervail  these  statements  and  opinions  by  cross- 
examination  and  by  the  evidence  of  others  not  so  much 
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interested  as  the  parties  to  the  litigation.  Not  having  done 
so,  credit  is  to  he  attached  to  this  affidavit  for  the  purpose 
of  this  application.  I think  the  learned  County  Judge 
has  laid  down  too  rigorous  lines  of  decision,  which  would 
prevent  a man  worth  $800,  above  all  his  debts,  from  seek- 
ing redress  against  magistrates,  unless  he  gave  security  for 
costs.  In  other  cases  a pauper  is  allowed  to  sue  without 
such  impediment,  and  it  is  going  too  far,  in  my  opinion,  to 
say  that  such  a man  as  the  present  plaintiff,  who  appears 
to  be  a carriage-maker  with  a fair  village  business,  cannot 
have  freedom  of  suit.  The  rule  in  this  class  of  cases 
should  not  be  more,  but  rather  less,  onerous  than  in  ordi- 
nary applications  for  security  where  the  plaintiff  is  out  of 
the  country.  According  to  the  text  in  Holmested  and 
Langton’s  Judicature  Act,  p.  943  : “ If  the  plaintiff  has 
substantial  property  within  the  jurisdiction,  of  the  value 
of  $400,  available  in  execution,  this  may  be  shewn  to  dis- 
place the  primd  facie  case  made  by  proof  of  residence  out 
of  the  jurisdiction.”  The  cases  do  not  justify  this  limit  of 
$400,  but  would  justify  a limit  of  $800.  That  is  doubt- 
less on  the  assumption  that  $400  is  the  rough  gauge  of 
the  plaintiff’s  costs,  (i.  e.,  measured  by  the  amount  of  the 
security  bond)  and  would  be  also  of  the  defendant’s  costs, 
so  that,  the  plaintiff  losing,  would  have  enough  to  pay 
both  his  own  and  his  opponent’s  solicitors.  I observe  that 
the  old  practice  of  fixing  $400  has  been  modified  by  the 
new  Rule  1 248,  which  enables  the  party  to  pay  into  Court 
not  less  than  half  the  penalty  of  the  bond  required.  That 
would  seem  to  imply  that  ordinarily  $200  would  measure 
the  costs  of  defence  in  average  actions ; this  I suspect  has 
been  framed  rather  in  ease  of  the  person  to  give  secu- 
rity than  in  accord  with  the  actual  results  of  litigation. 
But,  however  that  may  be,  the  Buie  affords  additional 
reason  for  not  bearing  too  hardly  upon  persons  subject  to 
this  special  legislation. 

The  value  of  the  plaintiff’s  property  and  its  nature  are 
shewn  by  affidavits,  by  which  it  appears  sufficient  in  value 
and  seizable  under  execution.  Although  part  only  is  land, 
2 — VOL.  XIY.  O.P.R. 
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yet  the  remainder  is  of  the  usual  stable  character  which  a 
householder  and  artisan  would  gather  around  him.  The 
test  of  property  appears  to  be  : Is  it  such  as  would  be 
forthcoming  and  available  in  execution  ? The  English 
cases  are  not  clear  as  to  the  kind  of  personal  property 
which  is  deemed  satisfactory,  and  this  point,  noticed  and 
discussed  by  Mowat,  V.  C.,  in  Re  Carroll , 2 Ch.  Chamb.  R 
305,  has  not  since  been  better  defined  : Backer  v.  Bessler,  4 
Times  L.  R 17  ; Ebrard  v.  Gassier , 28  Ch.  D.  232.  This, 
however,  is  to  be  said  : The  Court  should  be  less  exacting 
as  to  the  character  of  the  property  where  the  person  is  a 
bond  fide  resident,  than  in  the  ordinary  case  of  a stranger 
suing  who  seeks  to  justify  upon  property  wdthin  the 
jurisdiction. 

I think  the  Judge  erred  in  putting  the  onus  on  the 
plaintiff ; in  this  case  the  one  affidavit  is  entitled  to  as 
much  credit  as  the  other.  There  being  this  equilibrium 
established,  the  finding  should  not  be  against  the  man  who 
swears  and  shews  he  has  property  up  to  and  over  $800 
open  to  execution.  The  appeal  is  allowed,  but  without 
prejudice  to  a further  application  for  security  if  the  de- 
fendants are  so  advised.  These  costs  should  be  in  the 
cause  to  the  plaintiff. 
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Hollister  v.  Annable. 

Discovery — Seduction — Examination  of  plaintiff's  daughter. 


The  plaintiff  in  an  action  of  seduction  was  examined  for  discovery  by  the 
defendant,  but  was  able  to  give  very  little  information 
Held,  nevertheless,  that  the'defendant  was  not  entitled  to  examine  the 
plaintiff’s  daughter. 

The  defendant  having  made  an  affidavit  denying  the  seduction  and  all 
knowledge  of  it,  an  order  was  made  for  particulars  of  specific  acts,  with 
regard  to  which  the  plaintiff  proposed  to  give  evidence. 

Turner  v.  Kyle,  2 C.  L.  T.  598  ; 18  C.  L.  J.  402,  explained. 

[September  12,  1890. — The  Master  in  Chambers.] 

This  was  an  action  for  damages  for  the  seduction  of  the 
plaintiff’s  daughter. 

The  plaintiff  was  examined  by  the  defendant  for  dis- 
covery before  the  trial,  but  was  able  to  give  very  little 
information  as  to  the  circumstances  of  the  alleged  seduction. 

After  this  examination  the  defendant  moved  for  an  order 
under  Rule  566  for  the  examination  of  the  plaintiff’s 
daughter,  the  defendant  making  an  affidavit  to  the  effect 
that  he  was  not  guilty  of  the  alleged  seduction  and  knew 
nothing  of  it. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  12th  September,  1890. 

A.  H.  Marsh,  Q.C.,  for  the  defendant,  pointed  out  that 
the  defendant  was  unable  to  prepare  for  trial  without  a 
fuller  discovery,  and  cited  Turner  v.  Kyle , 2 C.  L.  T.  598  ; 
18  C.  L.  J.  402,  as  authority  for  making  the  order  asked  for 
W.  H.  Blake,  for  the  plaintiff,  opposed  the  motion,  citing 
Rosenheim  v.  Silliman,  11  P.  R.  7 ; Curtin  v.  Curtin,  25 
C.  L.  J.  161 ; and  Baxter  v.  Campbell,  9 C.  L.  T.  Occ.  N.  5. 

Judgment  was  given  at  the  close  of  the  argument. 

The  Master  in  Chambers. — The  notes  of  Turner  v.  Kyle 
in  the  The  Canadian  Law  Times  and  Canada  Law 
Journal  are  misleading.  The  order  in  that  case  was  made 
by  myself,  and  the  examination  was  ordered  as  a term  of 
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an  indulgence  granted  to  the  plaintiff  under  peculiar  cir- 
cumstances. 

I did  not  consider  when  I decided  Turner  v.  Kyle , and  I 
do  not  now  consider,  that  a defendant  in  an  action  of 
seduction  is  entitled  to  examine  the  daughter  of  the  plain- 
tiff for  discovery. 

Baxter  v.  Campbell , 9 C.  L.  T.  Occ.  N.  5,  indicates  the 
extent  to  which,  in  my  view,  discovery  may  be  directed 
in  a case  of  this  kind. 

As  the  defendant  here  positively  denies  the  charge  and 
swears  to  his  ignorance  of  all  circumstances  in  connection 
with  it,  an  order  may  go  for  particulars  of  the  time  and 
place  of  the  specific  acts  with  regard  to  which  the  plaintiff 
proposes  at  the  trial  to  give  evidence. 
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Kelly  v.  Wade  et  al. 

Re  MacKelcan,  a Solicitor. 

Order  of  Court — Effect  of  not  issuing — Abandonment. 

Where  an  order  was  in  June,  1889,  pronounced  by  a Divisional  Court, 
upon  the  application  of  the  defendants,  setting  aside  a judgment  reco- 
vered by  the  plaintiff  arid  directing  a new  trial,  but  was  never  issued  : — 
Held,  that  the  original  judgment  must  be  considered  to  be  still  in  force ; 
and  a motion  to  set  aside  execution  issued  thereon  was  refused. 

[October  1,  1890. — The  Master  in  Chambers}. 

This  action  was  tried  by  a jury  and  the  plaintiff 
recovered  a verdict  and  judgment  for  damages  against  the 
defendants.  On  the  5th  December,  1888,  the  plaintiff 
issued  writs  of  fi.  fa.  upon  the  judgment,  and  on  the  10th 
December,  1888,  an  order  was  made  staying  the  execution 
of  the  writs  pending  a motion  against  the  verdict  and 
judgment. 

The  defendants’  motion  was  argued  before  the  Chancery 
Divisional  Court  in  February,  1889,  and  on  the  12th  June, 

1889,  judgment  thereon  was  given,  and  an  order  pro- 
nounced by  the  Court  setting  aside  the  verdict  and  judg- 
ment at  the  trial  and  directing  a new  trial.  This  order 
was  never  issued  by  either  party. 

The  writs  of  fi.  fa.  having  been  renewed  on  the  3rd 
December,  1889,  and  the  plaintiff  having  died  in  the 
spring  of  1890,  the  defendants  on  the  29th  September, 

1890,  moved  before  the  Master  in  Chambers  to  set  aside 
the  writs,  on  the  ground  that  the  judgment  upon  which 
they  had  been  issued  had  been  set  aside  by  the  Divisional 
Court.  By  the  notice  of  motion  costs  were  asked  against 
the  solicitor  for  the  plaintiff. 

Aylesworth,  Q.C.,  for  the  defendants. 

W.  H.  Blake , for  the  plaintiff’s  solicitor,  contra,  con- 
tended that  the  judgment  upon  which  the  writs  were 
issued  must  be  considered  to  be  in  force,  because  the  order 
setting  it  aside  had  never  been  issued,  and  must  be  taken 
to  be  abandoned. 
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Upon  the  question  of  the  necessity  for  the  signing  and 
entrj7  of  a judgment  or  order,  and  of  the  effect  of  waiver 
and  abandonment,  the  following  authorities  were  referred 
to : Ballard  v.  Tomlinson,  48  L.  T.  N.  S.  515 ; Hopton  v. 
Robertson , W.  N.  1884,  p.  77 ; Metcalfe  v.  British  Tea 
Association,  46  L.  T.  N.  S.  31 ; Maple  v.  Woodgate,  10 
Jur.  839;  Charge  v.  Farhall,  4 B.  & C.  866;  Bates  v. 
Lockwood,  1 T.  R.  637 ; Archbold,  13th  ed.,  pp.  1248-9 ; 
Herr  v.  Douglas,  26  U.  C.  R.  357 ; Molsons  Bank  v. 
Dillabaugh,  13  P.  R.  312. 

Judgment  was  delivered  on  the  1st  October,  1890. 

The  Master  in  Chambers: — An  order  cannot  he  re- 
garded as  having  any  force  or  validity  until  it  has  been 
issued  in  the  manner  and  according  to  the  form  which 
the  Rules  provide.  The  opinions  of  the  Judges  are 
merely  their  conclusions  upon  the  facts  and  law  of 
the  case  and  their  direction  to  the  proper  officer  to 
enter  a certain  judgment  or  issue  a certain  order.  It  is 
therefore  impossible  for  a party  to  claim  the  benefit  of  an 
order  or  judgment,  which,  by  his  own  laches,  has  never 
advanced  beyond  the  stage  of  a Judge’s  opinion.  Non- 
issue of  an  order  is  equivalent  to  its  abandonment,  and  the 
opposite  party  is  entitled  to  consider  it  as  such.  In  the 
present  case  the  original  judgment  must  be  considered  to 
be  in  force,  and  nothing  at  present  exists  which  could 
have  the  effect  of  varying  it  or  setting  it  aside.  As  the 
plaintiff  is  dead  and  there  is  no  representative  before  the 
Court,  it  would  not  be  open  to  me  to  make  an  order  in 
this  action.  The  motion  being,  however,  styled  as  well  in 
the  matter  of  the  solicitor,  so  far  as  he  is  concerned,  it  is 
open  to  me  to  make  an  order,  and  I accordingly  dismiss 
the  motion  as  against  him  with  costs. 
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Ayerst  v.  McClean  et  al. 

Parties — Action  of  foreclosure— Mortgage  made  after  11th  March , 1879 — 
Wife  of  mortgagor — Dower. 

The  wife  of  a mortgagor  who  has  joined  in  a mortgage,  made  after  11th 
March,  1879,  only  for  the  purpose  of  barring  her  dower,  is  properly 
made  a defendant  to  an  action  of  foreclosure,  in  order  that  she  may 
either  redeem  or  protect  her  interest  by  asking  for  a sale  ; and  being  so 
made  a defendant,  and  submitting  to  a foreclosure,  no  question  can 
arise  as  to  her  dower  being  effectually  extinguished. 

[October  16,  1890.—  Boyd,C.] 

This  was  an  action  by  a mortgagee  for  foreclosure. 
James  McClean,  the  mortgagor,  and  Margaret  Ann 
McClean,  his  wife,  were  the  original  defendants  After  the 
issue  of  the  writ  of  summons  the  defendant  James  McClean 
made  an  assignment  of  all  his  property  for  the  benefit  of 
his  creditors  to  R.  T.  Banting,  who  was  then  added  as  a 
defendant  by  order. 

The  defendant  Margaret  Ann  McClean,  the  wife  of 
the  mortgagor,  set  up  as  a defence  that  she  was  not  a pro- 
per party  to  the  action,  having  joined  in  the  mortgage  only 
for  the  purpose  of  barring  her  dower. 

The  other  defendants  did  not  defend. 

The  mortgage  was  made  on  the  6th  February,  1888.  The 
marriage  was  before  1879. 

The  action  was  tried  before  Boyd,  C.,  at  Barrie,  on  the 
13th  October,  1890,  when  the  question  whether  Margaret 
McClean  was  properly  made  a defendant  was  argued. 

T.  R.  Ferguson , for  the  plaintiff,  cited  Building  and 
• Loan  Association  v.  Carswell,  8 P.  R.  73 ; Casner  v. 
Haight,  6 0.  R.  451  ; Re  Croskery,  16  0.  R.  207. 

Pepler,  Q,  C.,  for  the  defendant  Margaret  McClean, 
referred  to  Mojfatt  v.  Thompson,  3 Gr.  Ill  ; Calvert  v. 
Black,  8 P.  R.  255 ; Smart  v.  Sorenson,  9 O.  R.  640 ; 
Gardner  v.  Brown,  19  0.  R.  202  ; Re  Rewish,  17  O.  R. 
454. 
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Judgment  was  delivered  on  the  the  16th  October,  1890. 

Boyd,  C. — A wife  barring  dower  after  11th  March,  1879, 
in  a mortgage  made  by  her  husband  on  land  owned  by  him 
in  fee,  affects  her  right  to  dower  only  so  far  as  is  neces- 
sary for  the  protection  of  the  mortgagee  : B.  S.  0.  ch.  133, 
sec.  5.  That  is  to  say,  when  the  mortgage  is  satisfied,  her 
dower  has  its  full  operation,  and  to  the  extent  to  which 
the  value  of  the  land  represents  a surplus  over  and  above 
the  amount  due  on  the  mortgage  security,  her  rights  as 
dowress  attach  on  that  surplus  : ib.,  sec.  6.  When  the 
value  of  the  security  is  measured  by  actual  sale,  there  is 
no  guess  as  to  whether  any  thing  remained  whereon  her 
dower  fixes  as  representative  of  the  land.  But  there  is 
difficulty  in  ascertaining  the  value  or  extent  of  her  rights 
when  there  is  a mere  foreclosure  at  the  suit  of  the  mort- 
gagee. The  mortgagee  has  the  right  to  foreclose,  and  the 
practice  has  wavered  as  to  whether  or  not  the  wife  who 
has  barred  dower  for  the  purposes  of  the  mortgage  should 
be  made  a party — some  later  decisions  being  against 
adding  her  as  a defendant  in  the  life-time  of  the  husband. 
In  view  of  the  legislation  extending  her  rights  in  42  Vic. 
ch.  22,  (the  original  of  the  above  sections)  proper  practice 
appears  to  require  that  she  should  be  a defendant  where 
the  action  is  for  foreclosure,  in  order  that  she  may  either 
redeem  or  protect  her  interests  by  asking  for  a sale. 
Being  a defendant  and  submitting  to  foreclosure,  no  ques- 
tion could  arise  as  to  her  dower  being  effectually  extin- 
guished. But  if  foreclosure  goes  upon  her  husband’s 
default  to  redeem,  and  against  him  as  sole  defendant,  there 
is  no  certainty  that  she  may  not  have  been  prejudiced.  I do 
not  deal  with  the  question  as  to  whether  such  a foreclosure 
would  extinguish  her  dower,  as  that  is  not  needful  in 
order  to  determine  the  present  point  of  practice.  In  Saun- 
derson  v.  Gaston,  1 Gr.  349,  it  was  held  that  she  might 
properly  be  made  a defendant  though  she  had  barred 
dower,  her  husband  being  dead ; and  in  Building  and 
Loan  Association  v.  Carswell,  8 P.  B.  73,  it  was  held  that 
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she  was  not  improperly  made  a co-defendant  with  her 
husband  since  the  Act  of  1879.  Casner  v.  Haight , 6 0. 
R.  451 , does  not,  as  a decision , touch  the  point  I am  now 
considering,  as  to  parties ; besides,  the  effect  of  the  special 
statute  upon  the  earlier  decisions  was  not  discussed,  and 
leave  was  given  to  amend.  Adhering  to  what  I said  in 
Re  Croskery,  16  0.  R.  207,  which  has,  I believe,  the  sanc- 
tion of  my  learned  brother  who  decided  Smart  v.  Sorenson, 
9 0.  R.  640,  I hold  that  the  wife  is  a proper  party,  and 
that  the  usual  judgment  of  foreclosure  should  be  pro- 
nounced as  against  both. 

I may  note  that  in  Re  Hewish,  17  0.  R.  454,  cited  by 
Mr.  Pepler,  there  is  a misprint  in  the  first  line  of  the  judg- 
ment, reported  at  p.  457,  by  which  “ marriages' ’ appears 
instead  of  “ mortgages  ” In  the  application  of  the  Dower 
Act  of  1879,  the  date  of  the  marriage  is  not  material,  but 
the  date  of  the  mortgage  is,  because  if  the  mortgage  is  be- 
fore the  Act,  the  case  is  governed  by  the  former  law,  as 
decided  in  Martindale  v.  Clarkson,  6 A.  R.  1. 
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Hespeler  v.  Campbell  et  al. 

Time — Notice  oj  appeal — Long  vacation — Rule  484 — R.  S.  0.  ch.  44,  sec. 

71 — Extending  time—  Rule  485. 

Upon  the  true  construction  of  Rule  484  the  period  of  long  vacation  is  not 

to  be  reckoned  in  the  time  allowed  by  sec.  71  of  the  Judicature  Act  for 

filing  and  serving  notice  of  appeal  to  the  Court  of  Appeal. 

Semble,  also,  that  under  the  circumstances  of  this  case,  if  the  notice  had 

been  late,  the  time  would  have  been  extended  under  Rule  485. 

[September  17,  1890. — MacMahon,  J.] 

An  application  by  the  defendants  to  disallow  an  appeal 
bond,  ppon  the  ground  that  no  notice  of  appeal  was  filed 
or  served  within  the  time  limited  by  sec.  71  of  the  Judi- 
cature Act,  R.  S.  O.  ch.  44< ; and  a cross-motion  by  the 
plaintiff  to  extend  the  time  for  filing  and  serving  the 
notice,  if  it  should  be  held  that  it  was  not  in  time. 

The  facts  appear  in  the  judgment. 

The  motions  were  argued  before  MacMahon,  J.,  in 
Chambers,  on  the  5th  September,  1890. 

Bain,  Q.  C.,  for  the  plaintiff*. 

Walter  BarwicJc,  for  the  defendants. 

Judgment  was  given  on  the  17th  September,  1890. 

MacMahon,  J. — Judgment  was  delivered  by  the  Com- 
mon Pleas  Divisional  Court,  composed  of  Sir  Thomas  Galt, 
C.  J.,  and  myself,  on  the  27th  of  June  last,  in  which  we 
differed  in  our  judgments,  and  the  judgment  of  Proudfoot, 
J.,  in  favour  of  the  defendants  was  consequent^  affirmed. 

On  the  80th  July  notice  of  appeal  was  filed  and  served 
by  the  plaintiff,  am"  a bond  for  security  for  costs  was  filed 
on  the  lOth  of  A gust. 

The  defendants  moved  to  disallow  the  bond  for  security 
for  costs,  upon  the  ground  that  no  notice  of  appeal  was 
served  within  the  time  limited  by  the  statute. 

The  plaintiff  gave  notice  of  a cross-motion  for  an  order 


XIV.] 


HESPELEll  V.  CAMPBELL. 


19 


to  extend  the  time  for  filing  and  serving  notice  of  appeal, 
and  to  allow  the  notice  of  appeal  already  filed  and  served 
to  stand  as  good  and  sufficient  notice,  and  to  allow  a fresh 
appeal  bond,  and  proceed  wTith  his  appeal  to  the  Court  of 
Appeal  in  the  event  of  the  bond  already  filed  being  set 
aside.  — 

By  section  71  of  the  Judicature  Act,  “No  appeal  to  the 
Court  of  Appeal  shall  be  allowed  unless  notice  thereof  is 
given  in  writing  * * within  one  month  after  the  judg- 

ment complained  of,  or  within  such  further  time  as  the 
High  Court,  or  a Judge  thereof,  may  allow.” 

By  Con.  Ru]e  484,  “The  time  of  long  vacation  shall  not 
be  reckoned  in  the  computation  of  the  times  appointed  or 
allowed  by  these  Rules  for  filing,  amending,  or  delivering 
an}^  pleading,  or  in  the  times  allowed  for  the  following 
purposes,  unless  otherwise  directed  by  the  Court  or  a 
Judge  : * * “5.  Doing  any  act  or  taking  any  proceed- 

ing in  appealing  to  the  Court  of  Appeal,  except  in  County 
Court  Appeals.” 

The  Con.  Rule  484,  (which  has  the  force  of  a statutory 
enactment)  is  in  effect  the  same  as  Appeal  Order  57, 
except  that  the  latter  applied  to  either  vacation,  while  the 
former  is  limited  to  the  long  vacation. 

During  the  argument  it  was  urged  that  the  words 
"by  these  Rules,”  should  be  read  into  the  latter  part, 
of  Rule  484,  between  the  words  “ allowed”  and  “ for,”  so 
as  to  read,  “ or  in  the  times  allowed  by  these  Rules  for  the 
following  purposes,  unless  otherwise  directed  by  the  Court 
or  a Judge.” 

In  Wilby  v.  Standard  Ins.  Co.,  10  P.  R.  34,  the  point  was 
not  raised  by  counsel  as  to  whether  long  vacation  was  inclu- 
ded or  excluded  in  the  time  allowed  for  appealing  to  the 
Court  of  Appeal ; in  fact  it  appears  to  have  been  assumed 
in  that  case  that  vacation  was  to  be  reckoned  in  the  time 
for  giving  notice  of  appeal. 

The  words  “ by  these  Rules  ” are  not  to  be  under- 
stood as  being  in  the  place  where  it  is  sought  to  read 
them  in,  unless  it  be  necessary  to  do  so  for  the  proper  un- 
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derstanding  of  the  Rule  ; or  unless  that  part  of  the  Rule 
into  which  it  is  sought  to  introduce  these  words  would 
prove  unmeaning  without  their  being  so  introduced.  The 
language  of  the  Rule  is  unequivocal,  and  it  is  clear  from  the 
Rule  thaUthe'5  long  vacation  is  not  to  be  reckoned  in  the 
computation  of  time  for  doing  any  act  or  taking  any 
proceeding  in  appealing  to  the  Court  of  Appeal. 

It  is  the  convenient  rule,  because  when  judgments  are 
delivered  immediately  prior  to  long  vacation,  it  is  often 
difficult,  if  not  impossible,  to  consult  counsel  as  to  the 
advisability  of  appealing  until  vacation  is  ended. 

The  plaintiff’s  solicitor  files  an  affidavit  on  the  motion 
in  which  he  assigns  various  reasons  why  the  notice  of 
appeal  was  not  given  until  the  30th  of  July,  and  amongst 
such  reasons  he  says  that  he  did  not  suppose  that  the  long 
vacation  would  be  counted  against  his  client  in  the  com- 
putation of  time  for  giving  the  notice  of  appeal. 

Under  Rule  485  a Court  or  a Judge  has  power  to  en- 
large or  abridge  the  time  for  doing  any  act  or  taking  any 
proceeding  under  the  Rules. 

Under  the  corresponding  Rule  in  England,  Lord  Chan- 
cellor Selborne,  in  Garter  v.  Stubbs,  6 Q.  B.  D.  at  p.  119, 
after  referring  to  and  commenting  on  the  case  of  Inter- 
national Financial  Society  v.  City  of  Moscow  Gas  Go.,  7 
Ch.  D.  241,  said  : “ In  all  the  cases  the  Court  looked  to  the 
surrounding  circumstances,  but  in  none  of  them  did  the 
Court  mean  to  lay  down  a positive  rule,  or  to  state  abso- 
lutely all  the  kinds  of  cases  in  which,  and  in  which  only,  the 
discretion  of  the  Court  should  be  exercised  to  enlarge  the 
time  for  appealing.”  And  Baggallay,  L.  J.,  at  p.  120, 
says : “ The  rule,  moreover,  gives  * * very  full  dis- 

cretionary power;  indeed,  I can  hardly  imagine  a more 
extended  jurisdiction.” 

Even  did  I not  entertain  the  opinion  which  I have 
expressed  in  regard  to  the  effect  of  the  Rule  484,  this  is, 
I consider,  a case  in  which,  looking  at  all  the  circumstances, 
I should  exercise  the  discretionary  power  given  by  Rule 
485,  by  extending  the  time  for  filing  and  serving  the  notice 
of  appeal. 
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The  defendants’  motion  to  disallow  the  bond  for  security 
for  costs  will  be  dismissed,  and  the  notice  of  appeal  already 
■filed  and  served  will  stand. 

The  costs  of  the  motion  will  be  costs  in  the  cause  to 
the  plaintiff  in  any  event  of  the  appeal. 


Heaslip  v.  Heaslip. 


Costs — Taxation — Appeal  to  Master  under  Rule  854 — Order  upon  appeal — 
Further  appeal  from  order  to  Judge — Appeal  from  certificate  of  taxing 
officer — Costs  between  solicitor  and,  client. 

An  appeal  by  the  defendant  in  an  action  of  alimony  from  the  certificate 
of  a taxing  officer,  upon  taxation  of  the  plaintiff’s  costs  of  the  action 
and  reference  between  solicitor  and  client,  as  directed  by  the  judgment. 
Pending  the  taxation  there  was  an  appeal  by  the  plaintiff  to  the  Master 
in  Chambers  under  Rule  854,  upon  which  the  Master  made  an  order 
allowing  the  appeal.  The  taxing  officer  in  his  certificate  simply  fol- 
lowed the  order  of  the  Master,  and  the  present  appeal  was  in  respect 
only  of  the  items  in  question  before  the  Master.  The  order  of  the 
Master  was  not  appealed  from,  and  the  time  for  appealing  from  it  had 
elapsed  : — 

Held,  that  the  appeal  under  Rule  854  should  be  looked  upon  as  an  inter- 
mediate thing  and  directory  in  character,  and  that  the  defendant  was 
not  precluded  from  appealing  from  the  certificate  of  the  taxing  officer 
because  he  did  not  appeal  from  the  order  of  the  Master. 

Re  Nelson,  13  P.  R.  30,  followed. 

Re  Monteith,  IIP.  R.  361,  distinguished. 

Held,  also,  that  where  costs  have  to  be  paid  by  the  opposite  party  and 
not  by  the  client,  there  is  no  difference  between  ‘ ‘ costs  as  between 
solicitor  and  client,”  and  “costs  between  solicitor  and  client both 
mean  costs  between  party  and  party,  to  be  taxed  as  between  solicitor 
and  client ; and  that  the  plaintiff  was  entitled  to  tax  against  the  defen- 
dant, under  the  words  of  the  judgment,  only  such  costs  as  a solicitor 
can  tax  against  a resisting  client  under  the  general  retainer  only  to 
prosecute  or  defend  the  action  ; but  that  the  taxation  should  be  as 
liberal  as  possible,  under  the  practice,  in  favour  of  the  plaintiff. 
'Cousineau  v.  City  of  London  Fire  Ins.  Co. , 12  P.  R.  512,  followed. 

[October  9,  1890. — Ferguson,  J.] 

An  appeal  by  the  defendant  in  an  action  for  alimony 
from  the  certificate  of  Mr.  Thom,  taxing  officer,  upon  the 
taxation  of  the  plaintiff’s  costs  “ between  solicitor  and 
client,”  as  directed  by  the  judgment. 

Pending  the  taxation  there  had  been  an  appeal  from 
the  rulings  of  the  taxing  officer  to  the  Master  in  Chambers, 
under  Con.  Rule  854,  and  the  Master  had  made  an  order 
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allowing  such  appeal,  and  directing  how  the  costs  should 
be  taxed.  The  taxing  officer  then  proceeded  with  the 
taxation  according  to  the  directions  of  the  Master,  and 
gave  the  certificate  appealed  from.  The  questions  raised 
upon  the  present  appeal  were  the  same  as  those  upon 
which  the  Master  had  adjudicated.  The  order  of  the 
Master  in  Chambers  had  not  been  appealed  against,  and  at 
the  time  of  the  present  appeal,  it  was  too  late  to  appeal 
against  it. 

The  appeal  came  on  for  argument  before  Ferguson,  J., 
in  Chambers,  on  29th  September,  1890. 

Charles  Millar,  for  the  plaintiff,  raised  the  preliminary- 
objection  that,  as  the  Master’s  order  had  not  been  appealed 
against,  it  was  in  full  force  and  effect,  and  an  appeal  could 
not  now  be  entertained  upon  the  same  grounds ; that  this 
was  an  indirect  appeal  from  that  order  after  the  time  had 
expired  ; citing  Jamieson  v.  Prince  Albert  Colonization 
Company,  11  P.  R.  115. 

Alfred  Hoskin,  Q.  C.,  for  the  defendant,  in  answer  to 
this  objection,  relied  on  Re  Nelson,  13  P.  R.  30. 

The  appeal  was  then  argued  upon  the  merits  subject  to 
this  objection,  and  the  argument  was  continued  and  con- 
cluded on  the  1st  October,  1890. 

Judgment  was  delivered  on  the  9th  October,  1890. 

Ferguson,  J. — An  appeal  from  the  certificate  of  the 
taxing  officer. 

The  action  is  for  alimony.  The  defendant  by  his  plead- 
ing admitted  the  right  of  the  plaintiff  to  alimony.  At 
the  trial  it  was  declared  that  the  plaintiff  was  entitled  to 
a proper  allowance  by  way  of  alimony  as  long  as,  &c.,  or 
until  the  Court  should  make  an  order  to  the  contrary 
having  regard  to  the  means,  station,  position  in  life,  and 
conduct  of  the  parties ; and  it  was  referred  to  the  Master 
in  Ordinary  to  ascertain  and  fix  a “ proper  allowance”  to 
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be  paid  by  the  defendant  to  the  plaintiff  for  alimony, 
“ having  reference  to  the  means,  station,  position  in  life, 
and  conduct  of  the  parties,”  and  to  appoint  a time  and 
place  for  the  payment  thereof. 

By  the  judgment  it  was  ordered  that  the  defendant 
should  pay  to  the  plaintiff  her  costs  of  the  action,  (inclu- 
ding the  costs  of  the  reference)  “ between  solicitor  and 
client,”  forthwith  after  taxation  thereof. 

After  the  reference  had  been  concluded,  and  the  amount 
to  be  allowed  for  alimony  ascertained,  the  taxing  officer, 
was  proceeding  with  the  taxation  under  the  order  con- 
tained in  the  judgment ; and,  as  it  appears,  was  disallow- 
ing or  intending  to  disallow  certain  items  in  the  plaintiff’s 
bill  of  costs.  Whereupon  there  was  an  appeal  to  the 
Master  in  Chambers  under  the  provisions  of  Rule  854. 

It  was  conceded  or  admitted  before  me  that  all  the  items 
in  dispute  are  mentioned  or  referred  to  in  the  order  made 
by  the  Master  in  Chambers  on  such  appeal.  The  oper- 
ative part  of  that  order  is  as  follows  : “ It  is  ordered  that 
the  plaintiff’s  said  bill  of  costs  herein  be  revised  by  one 
of  the  taxing  officers,  and  re-taxed  by  him  upon  the  prin- 
ciple that  the  plaintiff  be  allowed  what  her  solicitors  can 
recover  from  her  herein,  and  on  such  taxation  that  the 
proper  allowance  be  made  to  her  for : ( a ) the  correspon- 
dence which  was  filed  upon  the  reference  and  read  before 
me ; (b)  the  examination  of  the  defendant  for  discovery, 
the  certified  copy  of  the  pleadings,  brief,  notices  to  pro- 
duce and  admit,  and  such  other  proceedings,  acts,  and  things 
had  taken  and  done  upon  the  said  reference  as  if  the  same 
were  the  trial  of  an  action ; (c)  the  affidavit  of  Arthur 
W.  Morphy  filed  in  support  of  the  motion  for  judgment 
herein  : ( d ) the  instructions  for  the  reference  and  copy  of 
the  judgment  filed  with  the  Master  in  Ordinary  ; ( e ) the 
certificate  of  the  confirmed  report  fixing  the  amount  of 
allowance,  and  registration  thereof  ; and  that  she  be  allowed 
$120  for  valuators’  charges,  and  the  amount  now  charged 
in  the  bill  of  costs  for  the  service  of  the  subpoena  upon 
each  witness  called  upon  the  said  reference.” 
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The  Master  in  Chambers  also  ordered  the  defendant  to 
pay  the  costs  of  the  “ application”  (appeal)  to  or  before 
him,  together  with  the  costs  of  the  “ taking  out,”  and  dis- 
bursements of  the  order,  to  be  fixed  and  allowed  as  stated 
in  the  order. 

The  matter  wras  thereupon  again  taken  before  the  taxing 
officer,  who,  as  stated  before  me,  rendered  implicit  obedi- 
ence to  the  terms  of  the  order  made  by  the  Master  in 
Chambers,  and  issued  his  certificate  of  the  taxation. 

The  requirements  of  Rules  1230  and  1231  were,  as  was 
admitted,  fully  complied  with,  and  the  defendant  now 
appeals  from  the  certificate,  or  rather  makes  his  applica- 
tion in  respect  of  the  same,  under  the  provisions  of  Rule 
851  ; and  I apprehend  the  position  this  Rule  assigns  to  me 
is  that  I am  to  make  “ such  order”  as  to  me  “ may  seem 
just.”  I may  order  a review  of  the  taxation  in  respect  of 
the  matter  complained  of  in  whole  or  in  part,  (unless 
the  plaintiff’s  counsel  was  right  in  his  objection  that  the 
appeal  or  application  to  me  does  not  lie),  or  I may  refuse 
to  interfere  by  not  making  any  order  beyond  that  neces- 
sary to  dismiss  the  application  or  appeal. 

The  preliminary  objection  taken  by  the  plaintiff’s  coun- 
sel, before  alluded  to,  was  that  this  application  or  appeal 
does  not  lie,  because  obedience  was  fully  rendered  by  the 
taxing  officer  to  the  order  of  the  Master ; that  an  appeal 
could  have  been  had  from  this  order  of  the  Master, and  it  was 
not  appealed  from  but  was  acquiesced  in,  and  that  enter- 
taining this  appeal  will  or  would  be  virtually  entertaining 
an  appeal  from  the  order  of  the  Master,  long  after  the 
expiry  of  the  period  during  which  such  an  appeal  might 
have  been  had,  if  made  directly  and  according  to  the  prac- 
tice appertaining  to  appeals  from  the  Master  generally. 

A decision  of  my  own  was  relied  on ,*  where  I had  said 
in  a matter  of  appeal  from  a local  Judge  or  Master,  that 
what  could  not  be  done  directly  should  not  be  allowed  to 
be  done  indirectly.  That  case  has,  however,  I think,  no 
bearing  at  all  upon  the  present  matter.  There  the  time 
* Jamieson  v.  Prince  Albert  Colonization  Company , 11  P.  R.  115. 
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had  expired  for  appealing.  A motion  was  made  to  the 
local  Judge  to  rescind  the  order,  which  was  refused,  and 
then  an  appeal  to  me  from  this  order  of  refusal ; all  being, 
and  having  been  intended  to  be,  for  the  purpose  of  having 
an  appeal  from  the  original  order,  the  time  for  such  appeal 
having  expired. 

The  case  Re  Monteith,  Merchants  Bank  v.  Monteith , 11 
P.  R.  361,  seems  to  indicate  that  an  appeal  does  lie  from 
the  decision  of  the  Master  under  Rule  854. 

In  the  case  Re  Nelson , 13  P.  R.  30,  the  learned  Judge 
deprecates  the  introduction  of  any  practice  involving  the 
drawing  up  of  a formal  order,  &c.,  upon  such  appeals  from 
the  taxing  officer  to  the  Master  in  Chambers,  and,  I think, 
intimates  very  plainly  that  notwithstanding  such  an 
appeal  being  had,  there  is  the  right  to  the  appeal  or  appli- 
cation under  Rule  851. 

I do  not  think  that  these  decisions  are  in  conflict.  I 
think  the  appeal  under  Rule  854,  should  be  looked  upon 
as  an  intermediate  thing,  and  directory  in  character,  and  I 
do  not  think  the  appellant  or  applicant  here,  the  defendant, 
is  precluded  from  applying  or  appealing  for  the  reason 
that  he  did  not  appeal  from  the  order  of  the  Master  in 
Chambers. 

This  is  the  view  of  the  learned  Master  himself.  It  seems 
to  be  a natural  consequence  of  what  is  stated  (if  the  point 
is  not  itself  stated)  by  the  learned  Judge  in  Re  Nelson , 13 
P.  R.  30,  and  I do  not  see  that  that  view  is  forbidden, 
at  all  events  it  is  not  directly  forbidden,  by  the  case  Re 
Monteith,  11  P.  R.  361.  There,  there  was  in  fact  an 
appeal  from  the  Master’s  order,  and  the  learned  Judge 
simply  disposed  of  it  on  the  merits,  although  in  the  report 
of  the  case  it  appears  that  there  was  an  objection  made  that 
the  appeal  did  not  lie. 

The  situation  in  regard  to  there  being  two  rights  of 
appeal  from  the  taxing  officer  is  peculiar.  I am  not  called 
on  to  say  that  there  was  not  a right  of  appeal  from  the 
decision  of  the  Master.  All  I have  to  say  is  whether  or 
not  there  is  the  right  of  appeal  from,  or  applying  in  regard 
4 — VOL.  XIV.  O.P.R. 
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to,  the  “ certificate  ” of  the  taxing  officer,  when  such  certifi- 
cate is  obtained  under  the  provisions  of  Rule  851,  and  I 
think  there  is  this  right  notwithstanding  the  intermediate 
appeal  to  the  Master  in  Chambers.  I think  it  is  a right 
that  is  directly  given  by  Rule  851  ; Rules  1230  and  1231 
having  been  complied  with  and  the  certificate  issued. 

Then  as  to  this  appeal.  The  items  objected  to  are  small 
and  not  important  in  character  excepting  the  one  of  $120 
(by  mistake  claimed  at  $117  only),  which  is  for  valuations 
of  property  of  the  defendant  made  for  the  purpose  of  shew- 
ing before  the  Master  in  Ordinary  the  “ means,”  &c.,  of  the 
defendant,  with  the  view  (in  conjunction  with  other 
evidence)  of  enabling  the  Master  in  Ordinary  to  fix  a proper 
sum  as  the  allowance  to  be  made  for  the  alimony. 

The  costs  ordered  to  be  paid  by  the  defendant  are 
costs  of  the  action  betiveen  solicitor  and  client , ( inclusive 
of  the  costs  of  the  reference.) 

In  Gordon’s  Law  of  Costs,  at  p.  1 84,  it  is  said  that  there  are 
three  modes  of  proceeding  in  the  taxation  of  a bill  of  costs. 
The  first  is  strictly  and  simply  as  between  party  and  party. 
The  second  is  between  party  and  party,  but  where  the 
costs  are  taxed  as  between  solicitor  and  client , that  is  to 
say,  where  the  opposite  party  has  to  pay  the  amount 
allowed  to  the  successful  party  ; and  thirdly,  between 
solicitor  and  client,  where  the  client  has  to  pay  his  solici- 
tor. At  p.  187  the  author  says,  in  speaking  of  the  second 
mode  of  taxation,  that  a more  liberal  allowance  is  made  on 
taxation  of  costs  in  this  mode;  and  further  on,  that  the  prin- 
ciple of  such  taxation  is,  that  the  successful  party  is  to  be 
entirely  free  from  what  are  called  extra  costs,  but  there 
may  be  circumstances  where  that  principle  is  not  fully 
carried  out.  For  instance,  there  may  be  expenses  incurred 
previous  to  the  commencement  of  the  action  which,  un- 
less specially  ordered  or  provided  for,  cannot  be  allowed 
by  the  Master.  After  referring  to  other  matters,  the 
author  says  : “ Moreover,  it  may  happen  that  in  the  conduct 
of  a cause  certain  journeys  and  expenses  may  have  been 
incurred  unknown  to  the  opposite  party,  for  which  the 
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client  may  be  liable,  but  which  the  opposite  party  ought 
not  to  be  called  upon  to  pay,  on  the  ground  of  surprise,” 
&c. 

On  p.  188  it  is  said  that  if  a party  claims  all  the  costs 
and  expenses  he  may  have  in  any  way  incurred  to  be 
taxed  as  between  solicitor  and  client,  care  should  he  taken 
that  the  Judge’s  order,  or  rule  of  Court,  or  consent,  should 
be  so  worded  as  to  include  such  extra  costs ; but  under 
any  circumstances  the  Master  wTill  always  consider  what 
are  fair  and  proper  costs  to  be  incurred,  and  will  at  all 
events  limit  his  allowance  to  the  same  extent  as  if  the 
taxation  proceeded  as  between  solicitor  and  client. 

In  speaking  of  the  third  or  last  mode  of  taxation,  it  is 
pointed  out  that  only  fair,  proper,  and  reasonable  costs  will 
be  allowed,  even  between  solicitor  and  client ; that  un- 
necessary proceedings  or  payments  will  not  be  allowed  for, 
nor  unnecessary  journeys  or  attendances,  even  though  the 
same  may  have  been  at  the  express  desire  of  the  client. 
It  is  the  duty  of  the  solicitor  to  protect  and  advise  his 
client,  and  when  unusual  expenses  are  about  to  be  incur- 
red, he  must  point  out  to  the  client  that  the  additional 
expenses  will  not  be  allowed  to  him,  even  if  successful  in 
the  action,  on  taxation  between  party  and  party ; and  in 
default  of  so  doing,  the  solicitor  will  not  be  entitled  to 
charge  the  costs  so  incurred  on  taxation  between  solicitor 
and  client. 

The  costs  in  the  present  case  are  said  to  be  costs  between 
solicitor  and  client.  Plaintiff’s  counsel  made  an  effort  to 
shew  that  this  expression  is  more  comprehensive  than  the 
one  “ costs  as  between  solicitor  and  client,”  but  no  authority 
was  referred  to  shewing  this,  or  that  any  more  should  be 
allowed  upon  a taxation  than  if  the  latter  expression  had 
been  employed  in  the  judgment  instead  of  the  former  one. 
I have  not  found  any  authority  shewing  this,  and  I think 
the  leaving  out  of  the  word  “ as  ” does  not  make  any  differ- 
ence. These  costs  have  to  be  paid  by  the  opposite  party, 
and  not  by  the  client,  and  I am  of  the  opinion  that  they 
are  costs  between  party  and  party,  but  costs  to  be  taxed  as 
between  solicitor  and  client. 
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The  learned  Chief  Justice  of  the  Queen’s  Bench  Division 
of  this  Court  has  decided  in  the  case  Cousineau  v.  City  of 
London  Fire  Ins.  Co.,  12  P.  R.  at  p.  513,  that  the  costs  of 
an  action  as  between  solicitor  and  client  include  such  costs 
as  a solicitor  can  tax  against  a resisting  client  under  the 
general  retainer  only  to  prosecute  or  defend  the  action. 

These  and  these  only  are  the  costs  that,  in  my  opinion, 
the  plaintiff  is  entitled  to  tax  against  the  defendant  under 
the  words  of  the  judgment  in  the  present  case.  If  the 
desire  or  intention  was  that  a larger  measure  of  costs  should 
be  charged  against  the  defendant,  special  provision  should 
have  been  made  in  the  judgment  to  carry  this  into  effect. 

Substantially  the  same  rules  as  those  I have  referred  to 
in  Gordon’s  Law  of  Costs,  respecting  a taxation  between 
party  and  party  as  between  solicitor  and  client,  are  found 
in  Marshall  on  Costs,  pp.  240,  241,  and  242. 

I did  intend  going  through  the  bill  of  costs  and  making 
the  necessary  changes  therein,  or  considering  as  a taxing 
master  the  various  items  objected  to,  but  on  reflection  I 
think  this  can  be  with  greater  propriety,  and,  as  I suspect, 
better  done,  by  the  taxing  officer,  who  has  not,  as  yet,  con- 
cluded a taxation  and  issued  a certificate  thereof  based 
upon  his  own  judgment  or  the  exercise  of  his  discretion  as 
an  officer. 

I think  the  costs  that  should  be  allowed  are  the  costs 
between  party  and  party,  to  be  taxed  as  between  solicitor 
and  client ; and  that  the  rule  in  Cousineau  v.  City  of 
London  Fire  Ins.  Co.,  12  P.  R.  512,  should  be  adopted  as 
the  guide. 

I think  the  bill  of  costs  should  be  referred  back  to  the 
taxing  officer  for  consideration  or  re-consideration  of  the 
items — the  subject  of  complaint. 

The  proper  taxation  will  be  a taxation  of  costs,  party 
and  party,  but  as  between  solicitor  and  client.  The  taxa- 
tion should  be  as  liberal  as  possible,  under  the  practice,  in 
favour  of  the  plaintiff;  for,  very  probably,  more  ample  words 
would  have  been  used  in  the  judgment,  had  the  difficulty 
been  foreseen. 
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Perhaps  the  defendant  had  better  let  the  costs  of  the 
order  of  the  Master  in  Chambers,  (the  9th  item)  stand, 
and  save  further  trouble  as  to  it,  the  position  being  pecu- 
liar. I think  a better  practice  would  be  not  to  issue  such 
an  order  at  all,  but  instead  thereof  to  give  a direction 
without  incurring  the  costs  of  an  order. 

There  should,  I think,  be  no  costs  of  this  appeal  or  ap- 
plication, on  account  of  the  peculiarity  of  the  situation. 

Order  accordingly . 


Sanvidge  y.  Ireland. 


Lien — Solicitor's  lien — Settlement  of  action  by  'parties  without  intervention  of 
solicitors — Order  for  costs — Notice  before  money  paid — Notice  to  solicitor 
instead  of  party  personally. 

Where  a compromise  of  the  action  has  been  effected  between  the  parties 
without  the  intervention  of  the  solicitors,  in  order  to  entitle  the  plaintiff’s 
solicitor  to  enforce  his  lien  for  costs  upon  the  fruits  of  the  litigation,  by 
means  of  an  order  upon  the  defendant,  collusion  must  be  shewn,  or  the 
act  complained  of  must  have  been  done  after  notice  from  the  solicitor 
complaining. 

And  where  the  parties  made  such  a compromise,  and  the  plaintiff’s  solici- 
tor gave  notice  to  the  defendant’s  solicitor  after  the  agreement  but  before 
payment  of  the  money  agreed  upon  : — 

Held,  that  this  was  sufficient  notice. 


[October  14,  1890. — Ferguson , J.] 


Appeal  by  the  defendant  from  an  order  of  the  Master 
in  Chambers  requiring  the  defendant  to  pay  to  the  solicitors 
for  the  plaintiff  their  costs  of  the  action,  under  the  circum- 
stances appearing  in  the  judgment. 

The  appeal  was  argued  before  Ferguson,  J.,  in  Chambers, 
on  the  6th  October,  1890. 


J.  A.  Macdonald,  for  the  defendant. 
Tytler,  for  the  plaintiff’s  solicitors. 


Judgment  was  delivered  on  the  14th  October,  1890. 
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Ferguson,  J. — This  is  an  appeal  from  an  order  of  the 
Master  in  Chambers,  ordering  the  defendant  to  pay  to  the 
solicitors  for  the  plaintiff  their  costs  of  the  action  upon 
taxation  thereof,  inclusive  of  the  costs  of  the  motion  for 
the  order.  The  notice  of  the  motion  before  the  learned 
Master  indicates  that  the  ground  upon  which  the  order  was 
made  was  that  the  plaintiff  and  defendant  settled  the  action 
without  the  knowledge  or  consent  of  the  plaintiff’s  solicitors. 
As  the  case  was  presented  on  the  appeal  before  me  the 
facts  shortly  stated  are  these  : 

The  action  was  for  alleged  breach  of  promise  of  marriage. 
During  the  proceedings  the  parties  met  and  arrived  at  an 
agreement  that  the  defendant  should  pay  the  plaintiff  the 
sum  of  $200  by  a certain  day  in  full  of  all  demands. 
Neither  the  plaintiff’s  nor  the  defendant’s  solicitors  were 
aware  of  this  at  the  time.  The  agreement  was  reduced  to 
writing,  and  signed  by  the  defendant.  The  defendant  did 
not  pay  the  $200  by  the  day  mentioned.  The  plaintiff 
then  called  upon  her  solicitors  and  informed  them  of  the 
settlement,  telling  them,  however,  that  the  money  had  not 
been  paid,  and  instructing  them  afresh  to  proceed  with  the 
action.  They  had  before  this,  however,  received  a letter 
from  the  defendant’s  solicitors  advising  them  of  the  settle- 
ment ; from  which  it  would  appear  that  the  defendant’s 
solicitors  had  learned  of  it  before  they  did. 

Some  time  after  the  plaintiff  had  advised  her  solicitors 
of  the  settlement  and  instructed  them  to  proceed  with  the 
action  because  the  money  had  not  been  paid  by  the  defen- 
dant, the  money  was  paid.  In  the  meantime,  that  is,  after 
the  settlement,  but  before  the  payment  of  the  money  by 
the  defendant,  the  plaintiff’s  solicitors  gave  notice  to  the 
defendant’s  solicitors  of  their  claim  for  and  their  right  as  to 
costs.  They,  however,  proceeded  with  the  action  to  the 
trial.  It  came  on  for  trial  at  the  Assizes,  when  the  settle- 
ment was  brought  forward.  The  trial  was  not  further 
proceeded  with,  the  learned  Judge  who  presided  saying — 
as  was  stated  before  me  on  the  argument — that  the  plain- 
tiff’s solicitors  might  have  made  an  application  in  Chambers 
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respecting  their  costs.  As  was  stated,  there  was  then  some 
conversation  in  open  Court  between  counsel  as  to  deliver- 
ing a hill  of  the  costs  in  question,  and  due  attention  being 
paid  to  it,  hut  nothing,  as  I understand,  of  a binding 
character.  There  is  an  affidavit  stating  the  belief  that  the 
plaintiff  is  not  possessed  of  means  to  pay  these  costs. 

In  Gordon’s  Law  of  Costs,  at  p.  231,  the  author  says  : 
« Parties  to  an  action  when  they  appear  by  solicitor  may 
effect  a compromise  without  the  intervention  of  their  solici- 
tors. * * * But  if  a settlement  be  come  to  either  after 

notice  of  the  solicitor’s  lien  or  by  collusion  and  fraud  for 
the  purpose  of  depriving  the  solicitor  of  his  costs,  the  Court 
will  interfere  to  punish  such  an  injustice.  The  solicitor, 
however,  must  clearly  establish  collusion  between  the 
parties  to  deprive  him  of  his  lien  for  costs,  in  order  to 
entitle  himself  to  an  order  that  the  opposite  party  should 
pay  him  his  costs.”  The  learned  author  refers  to  a number 
of  cases  in  support  of  the  propositions  he  thus  states,  and, 
so  far  as  I am  able  to  see  from  a perusal  of  these  cases,  the 
propositions  are  correctly  and  well  stated.  As  nearly  as  I 
can  see  the  meaning,  it  is  this:  collusion  must  be  proved 
or  shewn,  or  the  act  complained  of  must  be  done  after 
notice  from  the  solicitor  complaining.  Assuming  then  that 
in  the  present  case  collusion  with  intent,  &c.,  has  not  been 
proved  or  shewn  (which  is  assuming  much  in  favour  of  the 
defendant),  yet  there  is  the  fact  that  notice  was  given 
before  the  money  was  paid  over  by  the  defendant.  It  was 
urged  that  as  this  notice  was  given  to  the  defendant’s 
solicitors  and  not  brought  home  to  the  defendant,  in  fact, 
by  evidence,  it  cannot  be  considered  as  an  effective  notice. 
In  the  case  The  Hope,  8 P.  D.  at  p.  146,  Lindley,  L.  J., 
says : “ The  general  rule  is  correctly  laid  down  in  Chitty’s 
Archbold’s  Practice  (13th  ed.,)  p.  143,”  and  at  this  page  in 
the  work  referred  to  this  passage  occurs  : “ The  Court  will 
exercise  this  equitable  interference  where  the  solicitor  has 
given  the  opposite  party,  or  his  solicitor,  notice  of  his  lien, 
and  that  he  claims  the  amount  payable  to  his  client, 
to  be  paid  to  him  in  the  first  instance  ; in  which  case  the 
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opposite  party  will,  at  his  peril,  pay  the  client  or  release 
the  claim,  or  compromise  it  without  the  assent  of  the 
solicitor.”  The  meaning  to  he  drawn  from  this  passage 
as  to  what  is  immediately  important  here,  is  that  notice 
to  the  -solicitor  is  the  equivalent  in  a matter  of  this 
character  of  notice  to  the  client  himself.  I think  this 
proposition  is  plainly  embodied  in  the  passage. 

In  Ex  p.  Morrison,  L.  It.  4 Q.  B.  at  156,  Lord  Blackburn 
says:  “Whether  there  has  been  an  actual  judgment,  or 
whether  the  fruits  of  litigation  have  been  obtained  without 
a judgment,  if  an  arrangement  is  made  to  prevent  the 
attorney  from  reaping  the  benefit  of  his  lien,  the  Court  may 
set  aside  such  an  arrangement,  or  may  force  the  parties 
who  have  so  deprived  the  attorney,  to  pay  the  costs  for 
which  the  attorney  had  the  lien.”  The  learned  Judge 
further  on  says  : “ Other  cases  might  be  suggested.  These 
are  cases  where  the  fruits  of  the  litigation  have  been 
substantially  obtained.  I do  not  think  that  the  fact  that 
judgment  has  or  has  not  been  signed  is  conclusive  on  the 
point.” 

It  appears,  I think,  that  there  is  a right  of  the  solicitor 
before  a judgment  has  been  obtained  which  right  is  to  be  or 
may  be,  in  some  cases,  at  all  events,  protected  by  the  inter- 
ference of  the  Court.  In  some  cases  it  is  said  that  the  lien 
is  this  right  to  the  interference  of  the  Court.  Here  what 
must  now  be  considered  the  fruit  of  the  litigation  was 
obtained  by  the  plaintiff,  and  paid  to  her  directly  by  the 
defendant  after  notice  to  his  solicitors.  The  contents  of 
this  notice  I have  not  by  me,  but  it  was  not  disputed  that 
the  notice  was  a sufficient  one.  It  being  assumed,  as  before, 
that  collusion  is  not  shewn  by  affirmative  evidence,  it  is  to 
be  remarked  that  the  notice  was  after  the  agreement  to 
pay  the  money,  but  before  it  was  actually  paid.  I think, 
however,  the  time  of  the  payment  of  the  money  is  the 
point  of  time  to  be  looked  at  in  considering  the  matter, 
and  that  it  may  fairly  be  said  that  the  fruit  of  the  litigation 
was  paid  over  and  placed  out  of  the  reach  of  the  plaintiffs 
solicitors  after  notice  by  them  to  the  defendant,  that  is,  the 
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notice  before  mentioned  to  the  defendant’s  solicitors,  which, 
as  I have  said,  seems  to  be  notice  to  the  defendant  ; and  I 
am,  for  this  reason,  of  the  opinion  that  the  appeal  should 
not  succeed,  even  if  it  be  assumed  that  collusion  does  not 
appear.  I do  not  see  that  the  case  Webb  v.  McArthur , 3 
Ch.  Chamb.  E.  364,  applies  to  such  cases  as  the  present  one 
is  or  that  the  principle  of  the  practice  laid  down  by  Yice- 
Chancellor  Wood  in  the  case  Morgan  v.  The  Great  Eastern 
R.  W.  Go.,  referred  to  in  Webb  v.  McArthur,  applies  here 
so  as  to  vary  what  I think  is  the  right  of  the  plaintiff’s 
solicitors. 

The  authorities  seem  to  be  well  collected  in  Messrs. 
Holmested  & Langton’s  book  at  pp.  471  and  472.  The  very 
late  case  Ross  v.  Buxton,  42  Ch.  D.  190,  seems  to  me 
to  be  affirmative  of  the  view  that  I have  taken  so  far  as 
the  elements  of  that  case  apply  to  the  present  case,  and,  on 
consideration  of  the  whole  case  as  disclosed  on  this  appeal, 
I am  of  the  opinion  that  the  appeal  should  be  dismissed 
with  costs. 

Appeal  dismissed  with  costs. 

Order  accordingly. 
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Clarke  y.  Creighton. 


■Costs — Execution  for — Rule  863 — “ Immediately  ” — Set-off — Rule  1205 — 
“ Interlocutory  ” — Costs  after  judgment— Solicitor  s lien — Divisions  of 
Court — Entitling  papers — A mendment. 

The  word  “ immediately  ” in  Rule  863  means  “instanter  and  a party 
[£  to  whom  costs  are  awarded  by  an  order  may  issue  execution  therefor 
C on  the  day  of  the  taxation. 

Proceedings  may  be  considered  “interlocutory”  within  the  meaning  of 
Rule  1205  till  satisfaction  is  obtained  in  respect  of  the  moneys,  costs,  or 
subject-matter  in  controversy  ; and  where  judgment  was  given  for  pay- 
ment by  the  plaintiff  to  the  insolvent  defendant  of  the  costs  of  the 
action,  and  the  defendant’s  solicitors  were  by  an  order  declared  to  have 
a lien  upon  such  judgment,  and  the  plaintiff  became  entitled  against 
the  defendant  to  costs  of  garnishing  proceedings  upon  the  judgment, 
begun  before  the  solicitor’s  lien  was  declared,  a set-off  was  allowed. 
This  action  was  in  the  Queen’s  Bench  Division  ; but  the  plaintiff,  in 
applying  with  respect  to  the  costs  of  writs  of  fi.  fa.  and  a set-off  of 
costs,  entitled  his  proceedings  in  the  Chancery  Division  and  “in  the 
matter  of  certain  orders  made  in  the  action  — 

Held,  that  this  was  formally  wrong  ; but  an  amendment  was  allowed  on 
payment  of  costs. 


[October  22,  1890.—  Boyd,  C.] 


An  appeal  by  the  plaintiff  from  two  orders  made  by  the 
Master  in  Chambers. 

The  first  order  was  one  made  on  the  15th  October,  1890, 
refusing  a motion  made  on  the  10th  October,  1890,  by  S. 
R.  Clarke,  the  plaintiff  in  the  action  of  Clarke  v.  Creighton, 
to  disallow  to  the  solicitors  for  the  defendant  in  that  action 
the  costs  of  issuing  writs  of  fi.  fa.  against  the  plaintiff,  for 
costs  under  an  order  made  in  the  action.  The  writs  were 
issued  upon  the  22nd  January,  1890,  the  same  day  as  that 
on  which  the  costs  were  taxed,  and  the  plaintiff  alleged 
that  the  issue  thereof  was  unnecessary  and  an  abuse  of 
the  process  of  the  Court.  The  following  morning  he  sent 
the  defendant’s  solicitors  his  cheque  for  the  amount  of  the 
costs  taxed,  but  the  solicitors  refused  to  accept  it  unless 
the  costs  of  the  writs  were  also  paid. 

The  second  order  appealed  from  was  made  by  the  Master 
in  Chambers  on  the  13th  October,  1890,  and  was  an  order 
refusing  the  plaintiff's  application  to  have  the  costs  awarded 
to  him  against  the  defendant  of  certain  garnishing  proceed- 
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ings  set  off  against  the  judgment  of  the  defendant  against 
the  plaintiff  for  the  costs  of  the  action,  upon  which  judg- 
ment the  defendant’s  solicitors  had  been,  by  order,  declared 
entitled  to  a lien. 

The  action  of  Clarke  v.  Creighton  was  in  the  Queen’s 
Bench  Division,  but  the  plaintiff  in  making  these  two 
applications  to  the  Master  in  Chambers  entitled  his  papers 
in  the  Chancery  Division,  and  “ in  the  matter  of  certain 
orders  made  in  the  action  in  the  Queen’s  Bench  Division,” 
&c. 

Upon  the  two  appeals  coming  on  for  argument  before 
Boyd,  C.,  in  Chambers,  on  the  20th  October,  1890, 

A.  H.  Marsh,  Q.  C.,  for  the  defendant  and  his  solicitors, 
raised  the  objection  that  the  appeals  were  not  properly  in 
Court ; that  the  plaintiff  in  the  action  of  Clarke  v.  Creighton , 
in  the  Queen’s  Bench  Division,  could  not  transfer  his  action 
to  the  Chancery  Division  ; and  there  was  no  Buie  or  practice 
which  would  justify  a summary  application  “ in  the  matter 
of  certain  orders,”  &c. 

S.  R.  Clarke,  the  plaintiff  in  person,  contra. 

The  appeals  were  then  argued  subject  to  the  preliminary 
objection. 

Judgment  was  delivered  on  the  22nd  October,  1890. 

Boyd,  C. — As  against  conflicting  decisions  in  England 
affecting  the  practice  in  enforcing  moneys  payable  under 
judgments  and  orders,  the  legislature  by  the  Rules  of  1875 
appear  to  have  adopted  the  views  enunciated  in  Smith  v. 
Smith,  L.  R.  9 Exch.  121  (1874),  that  a person  who  has 
a judgment  is,  as  a general  rule,  entitled  to  execution  with- 
out waiting  a reasonable  time.  By  making  orders  enforce- 
able in  the  same  way  as  judgments,  the  exception  saved 
in  L.  R.  9 Exch.  121,  by  the  approval  of  Perkins  v. 
National  A.  & I.  Association,  2 H.  & N.  71,  ceased  to 
exist,  and  one  practice  obtains  as  to  both.  The  same  con- 


36 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 

fusion  of  authorities  was  found  in  this  country,  and  has 
been  ended  in  like  manner  by  adopting  the  English  pro- 
visions, and  they  now  appear  as  Con.  Rules  863  and  866.* 
Looking  at  the  history  of  these  Rules  and  the  course  of 
decision,  I think  that  the  word  “ immediately  ” used  in 
863  means  “ instanter as  the  synonymous  word  “forth- 
with” has  the  same  meaning  in  Rule  767. 

863.  Every  person  to  whom  any  sum  of  money  or  any  costs  is  payable 
under  a judgment,  shall,  immediately  after  the  time  when  the  judgment 
was  duly  entered,  be  entitled  to  sue  out  one  or  more  writ  or  writs  of  fieri 
facias  to  enforce  payment  thereof.  * * 

866.  Every  order  of  the  Court  or  a Judge,  whether  in  an  action,  cause, 
or  matter,  may  be  enforced  in  the  same  manner  as  a judgment  to  the  same 
effect. 

It  is  better  to  have  a well  defined  practice,  though  it 
may  work  hardship  in  some  cases,  than  to  leave  things  at 
loose  ends  upon  variable  measurements  of  what  is  to  be 
deemed  a reasonable  time.  Notwithstanding  this  strict 
rule  of  practice,  the  application  of  it  should  be  tempered  by 
the  good  sense  and  right  feeling  of  the  profession. 

Upon  this  first  appeal  I do  not  think  the  Masters  judg- 
ment should  be  disturbed. 

The  next  appeal  is  as  to  whether  costs  payable  on  a 
judgment  are  to  be  set  off  against  costs  payable  on  garnishee 
proceedings  based  on  that  judgment.  This  action  was  dis- 
missed with  costs  payable  by  the  plaintiff  to  the  defendant. 
The  solicitors  of  defendant  obtained  an  order  charging  such 
costs  with  a lien  in  their  favour,  on  the  9th  October, 
1889.  Prior  to  this  the  defendant  had  begun  proceedings 
to  attach  moneys  due  to  the  plaintiff  with  a view  of  satisfy- 
ing the  judgment,  which  resulted  adversely  to  the  defen- 
dant, and  the  costs  thereof  he  was  ordered  to  pay  to  the 
plaintiff. 

The  main  question  argued  was  whether  Rule  1 205* 

* 1205.  No  set-off  of  damages  or  costs  between  parties  shall  be  allowed 
to  the  prejudice  of  the  solicitor’s  lien  for  costs  in  the  particular  action 
against  which  the  set-off  is  sought ; provided,  nevertheless,  that  interlocu- 
tory costs  in  the  same  action  awarded  to  the  adverse  party  may  be 
deducted. 
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applied  to  this  state  of  facts,  so  as  to  permit  a set-off  as  for 
interlocutory  costs. 

Now  upon  the  authorities  a liberal  meaning  has  been 
given  to  the  word  “ interlocutory  ” as  used  in  the  Judicature 
Act  and  in  this  particular  Rule.  It  is  not  to  be  restricted 
to  motions  or  proceedings  between  writ  and  judgment,  but 
may  extend  to  applications  made  to  satisfy,  by  equitable 
execution  or  otherwise,  the  judgment  obtained.  That  is  the 
view  affirmed  by  Salt  v.  Cooper,  16  Ch.  E>.  544,  and  Srhith 
v.  Cowell , 6 Q.  B.  D.  75,  as  to  the  Act ; and  as  to  this  Rule 
it  was  said  by  Wightman,  J.,  in  Melville  v.  Leesom,  El.  Bl. 
& El.  324,  that  interlocutory  costs  are  those  in  a proceeding 
in  the  cause  though  after  judgment.  On  the  same  point 
Thompson  v.  Parish,  5 C.  B.  N.  S.  685,  which  was  followed 
by  Osier,  J.,  in  Young  v.  Hobson,  8 R R.  253.  It  is  a fair 
construction  to  give  to  this  term  as  used  in  the  Rule  that 
proceedings  may  be  considered  interlocutory  till  satisfaction 
is  obtained  in  respect  of  the  moneys,  costs,  or  subject 
matter  in  controversy.  It  is  in  the  affidavits  and  not  con- 
tradicted that  the  defendant  Creighton  is  insolvent,  and  it 
therefore  appears  that  the  solicitors  who  had  obtained  the 
charge  upon  the  costs  of  the  action  payable  by  the  plaintiff 
to  the  defendant  prosecuted  under  cover  of  this  insolvent 
the  attachment  proceedings,  though  it  is  true  they  were 
begun  before  the  formal  declaration  of  lien  was  made.  The 
reason  which  led  to  a set-off  in  Pococlc  v.  O’Shaunessy,  6 
A.  & E.  807,  applies  to  this  case,  where  the  solicitors  were 
working  for  themselves  under  cover  of  Creighton.  It 
seems  to  me,  therefore,  that  the  discretion  contemplated  by 
the  Rule  as  to  interlocutory  costs  may  be  reasonably  exer- 
cised in  this  case  by  deducting  them  from  the  other  costs 
payable  by  Clarke  to  the  solicitors. 

The  proceeding  here  is  formally  wrong,  but  no  objection 
was  made  before,  the  Master,  and  it  is  a matter  which  is 
curable  on  payment  of  costs.  Having  regard  to  this  amend- 
ment, which  I allow,  and  the  divided  success  upon  the 
merits,  I make  no  order  as  to  costs  of  the  appeals,  while 
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I dismiss  the  first  as  to  execution,  and  allow  the  second 
as  to  set-off. 


[An  appeal  from  this  decision,  upon  the  question  of 
set-off*  only,  was  argued  before  the  Queen’s  Bench  Divi- 
sional Court  on  the  25th  November,  1890.  Judgment 
was  reserved.] 


Re  Rogers  and  Farewell,  Solicitors. 


Solicitor  and  client — Taxation  of  bill  of  costs  by  assignee  for  creditors  of 
client — Costs  of  taxation — Assignee  personally  entitled — Set-off. 

The  parties  who  initiate  and  intervene  upon  the  taxation  of  a solicitor’s 
bill  of  costs  become  personally  liable  to  pay  the  costs  of  taxation. 

And  where  solicitors  rendered  to  the  assignee  of  an  insolvent  their  bill  for 
services  to  the  insolvent,  and  the  assignee  taxed  the  bill  and  had  it 
reduced  by  more  than  one- sixth  : — 

Held,  that  he  had  a right  personally  to  recover  from  the  solicitors  the 
costs  of  the  taxation,  and  that  there  should  be  no  set-off  against  the 
amount  coming  to  the  solicitors  from  the  estate  of  the  insolvent  as  a 
dividend  upon  their  bill. 

[October  22,  1890.—  Boyd,  0.] 

The  solicitors  rendered  to  one  Balfour,  the  assignee  for 
the  benefit  of  creditors  of  Marks,  Dobie,  & Co.,  their  bills 
of  costs  for  services  rendered  to  that  firm.  Balfour  issued 
the  usual  prsecipe  order  for  taxation  of  the  bills,  and  upon 
taxation  the}T  were  reduced  by  more  than  one-sixth. 
There  was  an  appeal  from  the  taxation,  but  the  parties  to 
it  agreed  upon  an  order,  and  on  the  24th  March,  1890,  an 
order  was  made  fixing  the  amount  of  the  bills  at  $400, 
which  still  left  them  reduced  by  more  than  one-sixth.  The 
costs  of  the  reference  were,  therefore,  in  accordance  with 
R.  S.  O.  ch.  147,  sec.  35,  taxed  to  Balfour,  and  he  issued 
execution  therefor  against  the  solicitors. 

The  solicitors  moved  to  set  aside  the  execution,  and  the 
Master  in  Chambers  ordered  that  it  should  be  set  aside, 
and  the  costs  of  the  reference  for  which  it  was  issued  set 
off  pro  tanto  against  the  $400  allowed  to  the  solicitors  for 
their  bills,  but  that  the  solicitors  should  pay  the  costs  of 
the  execution  and  of  the  application. 
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Both  the  solicitors  and  Balfour  appealed  from  this  order 
and  the  appeals  were  argued  before  Boyd,  C.,  in  Chambers,, 
on  the  20th  October,  1890. 

Delamere , Q.  C.,  for  the  solicitors. 

Aylesworth , Q.  C.,  for  Balfour. 

Judgment  wTas  delivered  on  the  22nd  October,  1890. 

Boyd,  C. — More  than  one-sixth  having  been  taxed  off  the 
solicitors’  bills,  the  effect  of  the  statute  is  that  they  must 
pay  the  costs  of  taxation,  and  this  appears  to  be  in  the 
nature  of  a penalty.  If  no  insolvency  on  the  part  of  the 
clients  had  supervened,  the  costs  of  taxation  would  have 
been  deducted  from  the  amount  of  the  bill  as  ascertained 
by  the  order  of  the  24th  March.  But  in  the  circumstances 
the  solicitors  can  only  get  a dividend  on  these  costs,  and 
according  to  the  authorities  he  is  not  to  be  relieved  from 
making  full  payment  of  the  costs  of  taxation,  which  would 
be  the  result  if  the  set-off  directed  by  the  Master  is 
allowed  to  stand.  The  rule  to  be  deduced  from  the  cases 
is  that  the  parties  who  initiate  and  who  intervene  upon 
the  taxation  become  personally  liable  to  pay  the  costs  of 
taxation,  though  this  may  be  usually  worked  out  by 
adding  to  or  deducting  from  the  amount  of  the  bill  as 
finally  taxed.  But  when  this  process  would  fail  to  satisfy 
in  full  such  costs  of  taxation,  a personal  order  should  be 
made  for  the  amount.  I refer  to  Alsop  v.  Oxford , 1 My.  & 
Cr.  26  ; Whalley  v.  Williamson,  6 Man.  & Gr.  269 ; Re 
Peers,  21  Beav.  520 ; Re  Peile,  25  Beav.  561  ; Neale  v. 
Postlethwaite,  8 Dowl.  P.  C.  100  ; Jefferson  v.  Warrinqton, 
7 M.  & W.  137. 

The  praecipe  order,  as  developed  by  Buie  1226,  contem- 
plates and  requires  the  taxing  officer  to  tax  the  costs  of 
the  reference  and  to  certify  the  costs  of  the  reference,  as 
well  as  to  certify  what  shall  be  found  due  upon  the  bill. 
The  statute  appears  to  give  the  right  to  have  paid  these 
costs  of  reference  irrespective  of  what  may  be  paid  in 
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respect  of  the  solicitor’s  bill,  and  for  this  reason  there  was 
no  vexation  in  suing  out  a writ  of  execution  in  respect 
of  these  costs  of  reference,  and  it  should  not  have  been 
set  aside. 

I therefore  restore  the  writ  of  execution,  and  allow 
the  cross-appeal  on  this  head,  and  dismiss  the  appeal  of  the 
solicitors ; but  as  the  authorities  upon  which  I act  were  not 
cited,  I think  I should  give  no  costs  except  such  as  if  the 
application  to  the  Master  had  been  refused  with  costs. 


Paterson  v.  Dunn. 

Pleading — Slander — Particulars. 

In  an  action  of  slander,  the  statement  of  claim,  after  various  specific 
allegations,  charged  that  at  divers  times  during  the  years  1888,  1889, 
and  1890,  and  to  many  people  in  and  about  the  city  of  T.,  the  defendant 
falsely  and  maliciously  repeated  the  said  slanders  and  words  of  like 
effect,  and  spoke  of  the  plaintiff  words  conveying  the  meaning  the  said 
slanders  and  the  said  words  conveyed  : — 

Held,  that  this  was  embarrassing  and  should  be  stricken  out  unless  the 
plaintiff  elected  to  amend,  by  giving  details,  upon  payment  of  costs. 

[October  22,  1890.—  Boyd,  C.] 
This  was  an  action  for  slander. 

The  statement  of  claim  set  out  specifically  the  slanderous 
words  spoken,  and  the  names  of  various  persons  to  whom 
and  the  occasions  upon  which  they  were  spoken  ; and 
added  the  following  paragraph  : — 

23.  At  divers  times  during  the  years  1888,  1889,  and 
1890,  and  to  many  people  in  and  about  the  city  of  Toronto 
aforesaid,  the  defendant  falsely  and  maliciously  repeated 
the  said  slanders  and  words  of  like  effect,  and  spoke  of  the 
plaintiff  words  conveying  the  meaning  the  said  slanders 
and  the  said  words  conveyed. 

Upon  the  application  of  the  defendant,  the  Master  in 
Chambers  made  an  order  striking  out  this  paragraph  ; and 
the  plaintiff  appealed  from  such  order  on  the  ground  that 
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he  had  not  been  able  to  ascertain  the  names  of  the  per- 
sons to  whom  the  slanders  had  been  spoken  and  published; 
and  on  the  ground  that  the  striking  out  of  the  paragraph 
in  question  would  prevent  him  from  giving  evidence  of 
further  slanders. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  21st  of  October,  1890. 

F.  W.  Garvin , for  the  plaintiff. 

Middleton,  for  the  defendant. 

Thornton  v.  Capstoclc,  9 P.  R.  535,  and  Gould  v.  Beattie , 
11  P.  R.  329,  were  referred  to. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  23rd  paragraph  of  the  statement  of  claim 
may  be  well  reckoned  embarrassing,  for  it  embraces  an 
aggregation  of  alleged  slanders  spread  over  three  years, 
published  to  many  people,  without  condescending  to  particu- 
lars. It  is  no  answer  to  say  that  the  defendant  knows  what 
is  complained  of ; she  is,  by  the  rules  of  pleading,  entitled 
to  have  reasonably  well  defined  each  complaint  that  she  is 
called  upon  to  meet,  and  it  will  not  do  to  group  wholesale 
the  matters  to  be  litigated  in  one  vague  comprehensive 
statement. 

If  the  plaintiff  did  not  ask  to  amend  by  giving  details, 
as  pointed  out  in  Thornton  v.  Capstock,  9 P.  R.  535,  the 
paragraph  was  rightly  struck  out  : and  so  it  should  remain 
unless  the  plaintiff  elects  to  amend,  upon  pay  ment  of  the 
costs  of  this  motion  and  appeal. 

The  appeal  is  dismissed  with  costs,  unless  the  plaintiff 
elects  to  amend,  when  an  order  may  be  framed  as  above. 
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Crabbe  y.  Hickson,  Duncan,  & Co. 

Discovery — Particulars — Action  Jor  wrongful  dismissal — Defence  of 
•misconduct. 

In  an  action  for  wrongful  dismissal,  where  the  defence  is  misconduct 
generally,  it  is  proper  to  direct  particulars  shewing  the  nature  and 
character  of  the  instances  relied  on  by  the  employer  ; these  particulars 
should  set  forth  the  dates,  substantial  particulars,  and  circumstances  of 
all  the  instances  and  occasions  wherein  and  whereon  the  plaintiff  mis- 
conducted himself,  on  which  the  defendant  means  to  rely ; and  leave 
should  be  given  to  supplement  with  further  particulars  if  discovered 
before  trial. 

[October  28,  1890.—  Boyd,  C.] 

The  action  was  for  the  wrongful  dismissal  of  the 
plaintiff  from  the  service  of  the  defendants  as  their  book- 
keeper. 

In  their  defence  the  defendants  stated  inter  alia  that 
they  dismissed  the  plaintiff  from  their  service  by  reason 
of  the  plaintiff’s  misconduct  therein. 

The  plaintiff  gave  notice  of  a motion  for  particulars  of 
the  alleged  misconduct,  and  before  the  return  particulars 
were  delivered  as  follows : 

1.  Unpleasantness  of  temper  and  offensiveness  in  manner 
exhibited  towards  the  defendants  and  others  in  transact- 
ing the  defendants’  business. 

2.  Quarrelling  with  the  defendants’  travellers  and  others 
in  the  employ  of  the  defendants. 

3.  Disobedience  j,of  the  defend  ants’  orders  in  refusing  to 
dispose  of  waste  paper  as  directed. 

4.  Doing  work  for  others,  and  particularly  for  one 
Bleasdell,  while  in  the  defendants’  employ  and  during 
business  hours. 

5.  Using  disrespectful  and  disparaging  language  of  and 
concerning  the  defendants  while  in  their  employ. 

Upon  the  return  of  the  motion  the  plaintiff  asked  for 
better  particulars,  with  specific  acts  of  the  alleged  miscon- 
duct and  with  dates  and  items. 

Upon  the  motion  the  Master  in  Chambers  made  an  order 
directing  that,  except  as  to  dates,  the  particulars  delivered 
should  stand ; that  the  defendants  should  deliver  addi- 
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tional  particulars  alleging  reasonable  limits  of  time  within 
which  the  alleged  acts  of  misconduct  took  place  collect- 
ively or  respectively ; that,  except  as  to  the  alleged  acts  of 
misconduct  set  out  in  the  particulars  delivered,  and  within 
the  dates  or  limits  of  time  to  be  set  out  in  the  particulars 
to  be  delivered,  the  defendants  should  not  be  at  liberty  to 
give  any  evidence  of  the  alleged  misconduct  of  the 
plaintiff. 

The  plaintiff  had  also  obtained  discovery  from  the 
defendants  by  examining  one  of  them. 

The  plaintiff  appealed  from  the  order  of  the  Master, 
upon  the  ground  that  the  particulars  ordered  were  insuffi- 
cient. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers  on 
the  27th  October,  1890. 

E.  D.  Armour,  Q.O.,  for  the  plaintiff. 

W.  R.  Smyth,  for  the  defendants. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — In  an  action  for  wrongful  dismissal,  where  the 
defence  is  misconduct  generally,  it  is  proper  to  direct 
particulars  shewing  the  nature  and  character  of  the 
instances  relied  on  by  the  employer.  The  plaintiff  is 
entitled  to  have  a list  of  the  specific  acts  which  the 
defendant  is  aware  of,  and  on  which  he  proposes  to  rely 
as  justifying  dismissal,  and  if  further  acts  are  afterwards 
discovered,  particulars  of  them  should  be  also  furnished 
before  the  trial.  By  this  expedient  the  issues  to  be 
tried  will  be  limited  and  pointed  in  a legitimate  manner, 
and  the  plaintiff  will  not  be  taken  by  surprise  as  to  what 
he  has  to  face.  The  underlying  principle  in  this  class  of 
cases  is  that  stated  by  Bacon,  Y.-C.,  in  Lyon  v.  Tweddell ,. 
13  Ch.  D.  at  p.  378,  viz.,  “ the  right  of  an  accused  person  to 
extract  from  his  accuser  what  his  charges  are,  and  what 
the  facts  are  upon  which  he  intends  to  rely.”  These  par- 
ticulars should  set  forth  the  dates,  substantial  particulars, 
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and  circumstances  of  all  the  instances  and  occasions 
wherein  and  whereon  the  plaintiff  misconducted  himself 
on  which  the  defendants  mean  to  rely  to  sustain  their 
defence,  and  leave  should  be  given  to  supplement  with 
further  particulars  if  discovered  before  trial.  Looking  at 
the  particulars  furnished  they  might  rather  be  called 
generals.  I do  not  think  that  supplying  time  by  fixing 
reasonable  limits  will  fairly  answer  what  the  plaintiff  is 
entitled  to  be  informed  upon.  The  defendants  must  know 
now  why  the  plaintiff  was  dismissed  and  of  this  he  should 
be  informed  specifically.  If  they  discover  anything  after- 
wards which  will  justify  dismissal,  they  should  inform  him 
of  that  so  as  to  prevent  surprise.  If  it  be,  as  suggested 
during  argument,  that  the  case  is  one  not  so  much  of 
specific  acts  as  of  general  dissatisfaction  arising  from  a 
variety  of  small  causes,  this  should  be  so  indicated  as  to 
shew  when  the  demeanour  and  conduct  of  the  plaintiff 
changed,  as  I understand  he  was  twelve  years  in  the 
defendants’  service.  But,  as  the  matter  now  stands,  I 
should  judge  that  the  defendants  have  not  communicated 
all  they  know  by  way  of  particulars  so  as  to  satisfy  the 
reasonable  claims  of  the  plaintiff.  I refer  to  Saunders  v. 
Jones , 7 Ch.  D.  435,  as  explained  in  Benbow  v.  Low , 
16  Ch.  D.  at  p.  99,  and  The  “ Rory”  7 P.  D.  117. 

The  information  should  be  more  precise  and  pointed,  as 
I have  indicated,  and  the  costs  of  the  appeal  will  be  in  the 
cause  to  the  plaintiff,  in  any  event. 
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Hall  et  al.  v.  Hogg  et  al. 


Costs — Mechanics’  lien  action — Parties—  Attacking  status  of  lien-holders — 
Costs  of  owner — Costs  of  lien-holders — Scale  of  costs. 

In  an  action  by  lien-holders  to  enforce  their  lien  under  the  Mechanics’ 
Lien  Act  it  is  not  necessary  to  make  other  holders  of  registered  liens 
parties  in  the  first  instance  in  order  to  attack  their  status  as  lien- 
holders ; but  this  can  be  done  where  they  are  added  as  defendants  in 
the  Master’s  office. 

The  amount  due  from  the  owner  to  the  contractor  should  be  paid  into 
Court  by  the  former,  less  his  costs,  which  should  be  taxed  as  to  a stake- 
holder watching  the  case. 

The  costs  of  lien-holders  establishing  their  liens  should  be  paid  as  a first 
charge  on  the  fund. 

The  costs  of  lien-holders  Subsequent  to  judgment  of  reference  should  be 
taxed  upon  the  scale  appropriate  to  the  amount  found  due  to  each. 

[October  28,  1890 — Boyd,  C. 


This  was  an  action  brought  to  enforce  a mechanics’ 
lien  claimed  by  the  plaintiffs  as  sub-contractors,  and  to 
displace  liens  claimed  by  the  firm  of  Frost  and  Picken, 
and  by  one  Fewtrell.  Hogg,  the  contractor,  Radcliffe,  the 
owner,  Frost  and  Picken,  and  Fewtrell  were  all  made 
defendants  by  the  original  writ  of  summons. 

Judgment  was  given  in  the  usual  terms  referring  to  the 
Master  in  Ordinary,  who  made  his  report  on  the  24th 
June,  1890,  finding  that  the  sum  of  1635  was  due  by  the 
defendant  Radcliffe  to  the  defendant  Hogg,  and  that  there 
was  due  in  respect  of  their  registered  liens  upon  the  lands 
in  question,  to  the  plaintiffs  $405,  to  the  defendant  Fewtrell 
$142,  and  to  the  defendant  Howland  (the  assignee  of  the 
defendants  Frost  and  Picken,  added  as  a party  in  the 
Master’s  office)  $140. 

Upon  appeal  the  report  was  varied  by  declaring  that 
the  defendant  Howland’s  lien  was  registered  too  late,  and 
that  he  was  therefore  not  entitled  to  anything.  See  20 
O R.  13. 

The  plaintiffs  moved  for  judgment  on  further  directions 
and  as  to  costs,  and  the  motion  was  argued  as  to  the 
question  of  costs  only  before  Boyd,  C.,  in  Court  on  the 
27th  October,  1890. 
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J.  A.  Macdonald , for  the  plaintiffs,  contended  that 
Fewtrell  and  Frost  and  Picken  were  properly  made  part- 
ies in  the  first  instance  ; referring  to  R.  S.  O.  ch.  126,  sec. 
30,  and  Holmested  Mechanics’  Lien  Acts,  p.  72. 

A.  Hoskin,  Q.  C.,  for  the  defendant  Fewtrell,  contended 
that  the  latter  should  not  have  been  made  a party  origin- 
ally but  in  the  Master’s  office  ; citing  Jackson  v.  Hammond , 
8 P.  R.  157 ; Cole  v.  Hall , 12  P.  R.584  ; 13  P.  R,  100. 

C.  W.  Kerr , for  the  defendant  Howland,  relied  on 
Jackson  v.  Hammond , 8 P.  R.  157,  and  also  referred  to 
Oon.  Rule  1195. 

C.  Henderson,  for  the  defendant  Radcliffe,  asked  that 
his  costs  should  be  paid  out  of  the  fund ; citing  Hovenden 
v.  Ellison,  24  Gr.  448. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  plaintiffs  were  lien-holders  in  the  same 
class  as  the  defendants  Fewtrell  and  Howland,  (the  latter 
representing  Frost  and  Picken)  and  though  the  former  had 
registered  his  lien  before  the  plaintiffs,  yet  by  sec.  30,  sub- 
sec. 1,  this  action  by  the  plaintiffs  would  enure  to  the  bene- 
fit of  all.  If  by  the  effect  of  this  clause  the  action  was 
brought  on  behalf  of  all,  there  was  no  need  to  join  these 
original  defendants  unless  for  the  purpose  of  attacking 
their  status  as  lien-holders.  The  plaintiffs  did  attack  the 
status  of  both,  and  succeed  as  to  Howland  but  fail  as  to 
Fewtrell.  But  it  is  not  needful  to  make  them  parties  for 
this  purpose,  as  is  shewn  by  Hall  v.  Pilz,  11  P.  R.  449. 
The  extra  costs  occasioned  to  the  plaintiffs  by  the  contest 
as  to  the  validity  of  Frost  and  Picken’s  lien  should  be  paid 
by  Howland  to  the  plaintiffs  as  on  the  lower  scale,  setting 
off*  the  extra  costs  incurred  by  Howland  by  being  made  a 
party  in  the  first  instance.  The  extra  costs  occasioned  to 
Fewtrell  by  his  being  made  a party  in  the  first  instance 
instead  of  in  the  Master’s  office  should  be  paid  by  the 
plaintiffs  on  the  lower  scale  of  costs,  setting  off'  any  extra 
costs  incurred  by  the  plaintiffs  in  reducing  his  claim.  With 
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these  exceptions,  the  costs  of  the  action  should  be  taxed  to 
the  plaintiff  and  Fewtrell,  and  paid  as  a first  charge  on  the 
fund.  Up  to  judgment  of  reference  the  plaintiffs  are  entitled 
to  Superior  Court  costs  ; after  this  each  lien-holder  is  to 
tax  according  to  the  amount  of  his  lien,  and  the  Master 
will  determine  the  scale.  The  owner  should  pay  into 
Court  the  amount  admitted  to  be  due,  less  his  costs,  which 
should  be  taxed  as  to  a stakeholder  watching  the  case. 


Re  Ancient  Order  of  Foresters  and  Castner  et  al. 

Security  for  costs — Interpleader. 

Security  for  costs  may  be  ordered  in  interpleader  proceedings. 

Swain  v.  Stoddart,  12  P.  R.  590,  approved  and  followed. 

Belmonte  v.  Aynard,  4 C.  P.  D.  221,  352,  distinguished. 

The  party  substantially  and  in  fact  moving  the  proceedings,  whether 
plaintiff  or  defendant  in  the  interpleader  issue,  should,  if  resident  out 
of  the  jurisdiction,  give  security  to  the  opposite  party. 

[November  4,  1890. — Boyd , C.] 

Eva  Castner  and  Rebecca  Kershner  each  claimed  to  be 
entitled  to  the  sum  of  $1,000,  the  amount  of  a benefit 
certificate  or  policy  issued  by  the  Ancient  Order  of 
Foresters  upon  the  life  of  Leo  Castner,  alias  Kershner, 
deceased,  each  claiming  to  be  his  widow. 

Upon  the  application  of  the  society  under  Con.  Rule 
1141  (a)  an  interpleader  issue  was  directed,  and  Rebecca 
Kershner  was  made  plaintiff  therein,  by  order  of  one  of 
the  local  Judges  at  London. 

The  benefit  certificate  was  on  its  face  made  payable  to 
the  wife  of  the  insured,  Eva  Castner,  and  she  had  it  in  her 
possession.  Rebecca  Kershner  claimed  to  be  his  first  and 
real  wife  by  virtue  of  an  alleged  prior  marriage. 

The  claimant  Eva  Castner  asked  to  have  a clause  inserted 
in  the  order  requiring  that  security  for  costs  should  be 
given  by  Rebecca  Kershner,  who  lived  out  of  the  jurisdic- 
tion. The  local  J udge  refur, ed  to  so  order,  and  the  claimant 
Eva  Castner  appealed. 
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The  appeal  was  argued  before  Boyd,  C.,  in  Chambers  on 
the  3rd  November,  1890. 

A.  G.  Chisholm , for  the  appellant. 

Hellmuth,  for  the  claimant  Kershner. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — I do  not  give  effect  to  the  objection  that 
security  for  costs  cannot  be  ordered  in  interpleader  pro- 
ceedings. The  Consolidated  Orders  provide  a general  code 
of  rules  as  to  interpleader,  1141-1167,  and  also  as  to  costs, 
1170-1252.  By  1170  the  costs  of  and  incident  to  all  pro- 
ceedings in  the  High  Court  shall  be  in  the  discretion  of 
the  Court,  and  by  the  effect  of  1242,  where  it  appears  in 
any  proceeding  that  the  plaintiff*  resides  out  of  Ontario 
security  for  the  defendant’s  costs  may  be  ordered.  Besides, 
it  would  be  my  duty  to  follow  Swain  v.  Stoddart,  12  P. 
R.  490,  even  if  I did  not  approve  of  it ; but,  on  the  con- 
trary, it  appears  to  me  well  decided. 

For  our  present  practice,  as  for  the  practice  in  England, 
right  rules  are  laid  down  by  Lindley,  L.  J.,  in  Rhodes  v. Daw- 
son, 16  Q.  B.  D.  at  p.  553,  thus : “ In  considering  whether 
parties  to  interpleader  proceedings  ought  to  be  required  to 
give  security  for  costs,  the  rules  applicable  to  ordinary 
litigants  ought  to  be  observed.  At  the  same  time  in 
applying  these  rules,  the  question,  whether  a party  to  an 
interpleader  issue  is  to  be  treated  as  a plaintiff  or  as  a 
defendant,  must  be  decided  by  the  real  merits  of  the  case 
and  not  by  the  mere  form  of  the  issue  itself.  It  may  be 
that  in  some  cases  each  party  is  as  much  a plaintiff  as  the 
other.” 

Belmonte  v.  Aynard,  4 C.  P.  D.  221,  and  in  appeal  352 
does  not  afford  any  general  rule  as  to  security  for  costs  in 
interpleader  proceedings.  Its  peculiarity  was  noted  in  Tom- 
linson v.  Land  and  Finance  Corporation , 14  Q.  B.  D.  at  p. 
542,  by  Bowen,  L.  J.,  as  a case  in  which  the  position  of  the 
parties  was  complicated.  As  shewn  by  the  case  itself,  the 
applicant,  though  nominally  a defendant,  was  substantially 
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the  plaintiff,  that  is  to  say,  he  was  the  person  attacking 
the  one  from  whom  he  demanded  security.  See  per  Den- 
man, J.,  at  4 C.  P.  D.  224. 

Now,  here  the  attack  comes  from  the  claimant  out  of 
the  jurisdiction,  as  against  the  other.  Eva  Castner,  the 
defendant  in  the  issue,  is  really  the  defendant^  and  the 
other  is  really  the  plaintiff ; because  it  appears  that  she, 
being  in  possession  of  the  endowment  fund  certificate  of 
the  Foresters,  and  being  on  its  face  the  person  to  whom  it 
is  made  payable,  as  his  wife  Eva  Castner,  would  have 
received  the  money,  but  for  the  intervention  of  the  other, 
who  claims  to  be  his  first  and  real  wife,  by  virtue  of  an 
alleged  prior  marriage  in  Russia.  The  test  appears  to  be  : 
who  is  the  person  substantially  and  in  fact  moving  the 
proceedings  ? That  one,  if  a resident  abroad,  should  give 
security  to  the  other.  I think,  applying  this  test,  that  the 
one  who  has  moved  as  the  plaintiff  making  claim  to  the 
fund,  and  on  whom  the  onus  rests  to  establish  that  claim, 
is  Rebecca  Kershner,  and  that  she  should  therefore  be 
ordered  to  give  security  for  costs. 
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Williams  v.  Township  of  Raleigh. 

[And  three  other  Actions.] 

Consolidation  of  actions — Identity  of  issues — A pplication  by  common  defen- 
dant in  several  actions. 

Where  the  issues  in  several  actions  are  not  the  same,  there  cannot  be  a 
consolidation  of  them. 

Where  several  actions  were  brought  against  a municipal  corporation  by 
different  plaintiffs  for  damages  for  injuries  to  their  respective  lands 
occasioned  by  the  alleged  negligent  construction  by  the  defendants  of 
several  drains  without  providing  a proper  out  let  for  the  waters  brought 
down  by  such  drains  : — 

Held , that,  it  being  necessary  for  each  plaintiff  to  prove  that  the  negligent 
conduct  of  the  defendants  resulted  in  an  injury  to  his  own  particular 
land,  the  issues  in  the  several  actions  were  not  the  same  ; and  this  quite 
apart  from  the  fact  that,  in  any  case,  there  would  have  to  be  separate 
assessments  of  damages. 

Quaere,  whether  a common  defendant  can  obtain  a consolidation  order 
against  the  will  of  the  several  plaintiffs. 

[November  15,  1890. — Ferguson , J.j 

Actions  were  brought  in  the  High  Court  against  the 
corporation  of  the  township  of  Raleigh  by  the  plaintiffs 
Williams,  Fewster,  Dolsen,  and  Hitchcock,  for  damages  for 
negligently  constructing  several  drains  without  providing 
a proper  outlet  for  the  water  brought  down  by  such  drains, 
and  thereby  causing  injury  to  the  lands  owned  or  occupied 
by  the  several  plaintiffs  respectively. 

After  the  action  of  Williams  v.  Raleigh  had  been  heard 
and  determined  in  the  High  Court,  and  while  an  appeal 
in  it  was  pending  in  the  Court  of  Appeal,  an  application 
was  made  by  the  defendants  to  the  local  Master  at  Chatham 
to  consolidate  the  other  three  actions  with  the  action  of 
Williams  v.  Raleigh ; and  the  Master  made  an  order  staying 
proceedings  in  the  actions  brought  by  Dolsen  and  Hitchcock, 
until  the  final  determination  of  the  action  of  Williams  v. 
Raleigh , and  consolidating  these  three  actions  ; but  refus- 
ing to  stay  proceedings  in  Fewster  v.  Raleigh , or  to  consoli- 
date it  with  the  others. 

The  defendants  appealed  from  the  order  in  so  far  as  it 
refused  to  consolidate  or  stay  proceedings  in  the  Fewster 
Case ; and  the  plaintiffs  Dolsen  and  Hitchcock  appealed 
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from  the  order  in  so  far  as  it  stayed  their  proceedings  and 
consolidated  their  actions  with  Williams  v.  Raleigh. 

Both  appeals  were  argued  before  Ferguson,  J.,  in  Cham- 
bers, on  the  10th  November,  1890. 

Matthew  Wilson , Q.C.,  for  the  defendants,  contended  that 
the  issues  in  all  the  actions  were  the  same,  and  that  it  was 
therefore  a proper  case  for  consolidation,  and  that  a quasi- 
consolidation order  or  order  staying  proceedings  was  pro- 
perly made  on  the  application  of  the  common  defendant 
in  all  the  actions.  He  referred  to  Byers  v.  Picker sgill,  27 
L.  J.  Ex.  5 ; Morton  v.  Quick , 26  W.  R.  441  ; Amos  v. 
Ghadvnclc , 4 Ch.  D.  869 ; 9 Ch.  D.  459  ; Niagara  Grape 
Co.  v.  Nellis,  13  P.  R.  179,  258;  Taylor  v.  Bradford , 9 P. 
R.  350 ; Holmested  and  Langton’s  Judicature  Act,  pp. 
580,  581 ; Con.  Rule  652;  R.  S.  0.  ch.  44,  sec.  52,  sub-secs. 
9 and  12. 

Atkinson , Q.  C.,  for  the  plaintiff  Fewster,  cited  Doyle 
v.  Anderson,  1 A.  & E..  635;  Mynot  v.  Bridge,  2 Str. 
1178  ; Saltash  v.  Jackman,  ID.  & L.  851 ; Lush’s  Prac- 
tice, vol.  2,  p.  264. 

J.  M.  Clark  and  J.  A.  Walker,  for  the  plaintiffs  Dolsen 
and  Hitchcock,  referred  to  Nicholls  v.  Lefevre,  3 Dowl. 
P.  C.  135. 

Wilson,  in  reply,  referred  to  Westbrook  v.  Australian, 
<Ssc.,  Navigation  Co.,  23  L.  J.  N.  S.  (C.  P.)  42  ; Briton  Medi- 
cal and  General  Life  Ass.  Co.  v.  Jones , 60  L.  T.  N.  S.  637  ; 
Martin  v.  Grand  Trunk  R.  W.  Co.,  (not  reported.) 

Judgment  was  delivered  on  the  15th  November,  1890. 

Ferguson,  J. — The  case  Williams  v.  Raleigh  is  pending 
in  the  Court  of  Appeal. 

The  case  Feivster  v.  Raleigh  is  ready  or  nearly  ready  for 

trial. 

The  case  Dolsen  v.  Raleigh  has  recently  been  commenced 
and  so  also  has  the  case  Hitchcock  v.  Raleigh. 
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On  the  application  of  the  defendants,  the  learned  Master 
at  Chatham  made  an  order  consolidating  the  actions  of 
Dolsen  v.  Raleigh  and  Hitchcock  v.  Raleigh  with  the 
action  Williams  v.  Raleigh , but  refusing  to  consolidate  the 
action  Fewster  v.  Raleigh  with  these  actions. 

There  are  two  appeals  against  this  order.  To  put  the 
contentions  shortly,  the  defendants  say  that  all  the  actions 
should  have  been  consolidated,  and  the  plaintiffs  in  each 
of  the  actions,  except  Williams  v.  Raleigh,  say  that  there 
should  not  have  been  any  consolidation  at  all  ; that  the 
actions  are  not  proper  actions  to  be  consolidated  ; and  that 
even  if  this  were  not  so,  consolidation  of  actions  does  not, 
according  to  the  proper  practice,  take  place  at  the  instance 
of  a single  defendant  in  each  of  the  actions  against  the 
plaintiffs  without  their  consent  and  against  their  will  as  in 
the  present  cases. 

The  plaintiff  in  the  action  Williams  v.  Raleigh  does 
not,  I think,  make  any  contention  here.  I need  not,  I 
think,  here  state  at  any  length  the  facts  or  circumstances 
out  of  which  the  actions  arise. 

Counsel  for  the  defendants  contends  that  the  issues  in 
the  respective  actions  are  the  same,  but  admits  that  there 
must,  if  the  plaintiffs  succeed,  be  separate  assessments  and 
separate  proceedings  therefor,  in  respect  to  the  damages  to 
be  recovered  by  each  plaintiff. 

Each  of  the  three  plaintiffs  contends  that  the  issues  are 
not  the  same  in  the  respective  actions. 

As  it  appears  to  me,  and  as  I think  was  not  disputed 
on  the  argument,  each  plaintiff  has  to  make  out  that  the 
defendants  negligently  constructed  several  drains  without 
providing  a proper  outlet  for  the  waters  brought  down  by 
such  drains. 

In  two  of  the  actions  the  pleadings  have  not  been  com- 
pleted so  that  one  can  see  just  what  the  issues  are  ; but  it 
was  not  disputed  that  so  far  the  issues  of  fact  are  common 
to  all  the  actions. 

If,  however,  a plaintiff  succeeded  in  proving  just  this 
much,  he  would  not  have  proved  a cause  of  action  against 
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the  defendants  at  all.  He  must,  in  order  to  disclose  and 
prove  a cause  of  action  against  the  defendants,  go  further 
and  prove  that  such  negligent  conduct  on  the  part  of  the 
defendants  resulted  in  an  injury  to  his  lands ; for,  if  he 
stopped  short  of  this,  he  would  simply  find  himself  in  the 
position  of  a plaintiff*  who  had  sued  in  trespasa  on  the 
case,  or  what  is  commonly  called  an  action  on  the  case,  who 
had  failed  to  prove  an  important  element  of  his  action,  and 
he  would  be  liable  to  a nonsuit  or  judgment  against  him. 
Then  there  cannot  be  any  pretence  for  saying  that  the 
issue  as  to  whether  or  not  there  was,  by  reason  of  the 
alleged  negligent  conduct  of  the  defendants,  a resulting 
injury  to  the  lands  of  the  plaintiffs  respectively,  is  an  issue 
common  to  all  the  actions,  for  such  an  injury  may  have 
arisen  as  to  the  lands  of  one  or  more  of  the  plaintiffs,  and 
not  as  to  the  lands  of  the  other  or  others  of  them.  Proof 
that  there  was  the  resulting  injury  to  the  lands  of  one 
plaintiff*  would  not  be  proof  or  any  evidence  at  all  that 
there  was  the  like  injury  to  the  lands  of  any  other  plain- 
tiff* ; and  in  this  particular  respect  the  case  seems  to  me 
very  much  like  the  case  Westbrook  v.  Australian,  &c., 
Navigation  Co.,  23  L.  J.  N.  S.  (C.P.)  42,  where  several 
passengers  in  a ship  brought  separate  actions  against  the 
owners  for  damages  arising  out  of  a breach  of  contract  for 
the  passage,  whereby  the  plaintiffs  suffered  in  their  health, 
and  the  Court  refused  a rule  to  stay  the  proceedings  in  the 
other  actions  till  one  should  be  tried,  although  the  defen- 
dants offered  to  undertake  not  to  defend  the  others  if 
there  should  be  a verdict  found  against  them  on  such  trial. 
Maule,  J.,  remarked : “ They  would  get  only  nominal  dam- 
ages for  the  breach  of  contract ; but  they  complain  of 
suffering  in  their  health.  They  have  different  grievances. 
Mr.  Smith  could  not  be  said  to  have  suffered  in  Mr.  Brown’s 
health.”  The  Court,  consisting  of  four  Judges,  refused  the 
rule. 

That  case  was,  as  it  appears  to  me,  a stronger  one  than 
is  the  present  case,  if  there  is  any  difference,  for  staying 
proceedings  or  consolidation,  because  there  a cause  of 
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action  for  breach  of  the  contract  could  technically  be  made 
out  by  the  plaintiffs  proving  issues  that  were  common  to 
all  the  actions,  which  fis  not  the  case  here ; the  actions 
being  not  for  breach  of  any  contract,  but  for  a resulting 
injury  which  is  an  element  of  the  action  as  such. 

I am,  for  these  reasons,  of  the  opinion  that  the  issues  in 
these  actions  are  not  the  same,  and  this  apart  altogether 
from  the  admitted  fact  that  there  would,  in  any  view  of 
the  matter,  have  to  be  separate  assessments  or  ascertain- 
ments of  the  damages,  if  any,  to  the  plaintiffs  respectively, 
which  of  itself,  if  it  were  necessary  to  consider  it,  might 
prove  a serious  difficulty  in  the  way  of  the  defendants’ 
contention. 

It  was  conceded,  and  there  is  much  authority  to  shew, 
that  where  the  issues  in  the  several  actions  are  not  the 
same,  there  cannot  be  consolidation  of  the  actions. 

On  this  ground  alone,  I am  of  the  opinion  that  there 
should  not  have  been  the  consolidation  order  made  by  the 
learned  Master. 

As  to  the  other  point  of  contention,  counsel  were  unable 
to  refer  to  any  case  in  which  a defendant  in  such  cases 
obtained  a consolidation  order  against  the  several  plain- 
tiffs without  their  consent  or  against  their  will.  I am 
led  to  believe  that  counsel  had  made  diligent  search,  and 
I have  myself,  since  the  argument,  been  at  considerable 
trouble  searching  for  such  a case,  but  have  not  found 
one.  Books  professing  to  state  the  practice  on  the  subject 
of  consolidation  do  not,  so  far  as  I have  seen,  put  such  a 
case  as  being  a proper  case  for  consolidation  of  actions.  I 
need  not,  however,  determine  the  point  or  proposition  one 
way  or  the  other,  placing  my  judgment  as  I do  upon  the 
other  ground — namely,  that  the  issues  in  the  several  actions 
sought  to  be  consolidated  are  not  the  same. 

The  case  Martin  v.  Grand  Trunk  R.  W.  Co.y  not  yet, 
I think,  finally  decided,  was  mentioned  on  the  argu- 
ment, and  counsel  for  the  defendants  here  has  since  sent 
me  a copy  of  the  order  made  in  that  case.  I have  since 
seen  the  learned  J udge  who  made  the  order.  That  order 
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was  not,  nor  was  it  intended  to  be,  a consolidation  order  at 
all.  All  the  cases  were  on  the  docket  of  the  learned  Judge 
for  trial,  and  the  spirit  and  meaning  of  the  order  was  that 
certain  issues  should  he  tried  once  for  all,  instead  of  going 
over  the  same  ground  in  each  case.  The  order  was  not  a 
consolidation  order,  whatever  the  language  used  may  have 
been,  but  an  order  made  by  a J udge  having  all  the  cases 
upon  his  docket,  for  the  convenience  of  the  trials,  and  it  is 
not,  as  I now  understand  it,  any  authority  here. 

I am  of  the  opinion  that  there  cannot  properly  be  a 
consolidation  of  any  two  or  more  of  these  actions  ; and 
that  the  defendants  should  pay  the  costs  of  these  appeals 
to  the  plaintiffs  respectively,  and  the  respective  costs  of 
the  plaintiffs  before  the  learned  Master. 


Order  accordingly. 


56 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


Cameron  v.  Heighs  et  ux. 


Husband  and  wife — Summary  judgment  against  wife — Separate  estate — 
Untaxed  bill  of  costs — Interest — Costs — Taxation — Retainer. 

Summary  proceedings  upon  specially  indorsed  writs  do  not  apply  where, 
the  defendant  being  a married  woman,  the  judgment  can  be  only  of  a 
proprietary  nature. 

In  the  absence  of  special  agreement,  interest  cannot  be  recovered  upon  an 
untaxed  bill  of  costs. 

Where  a solicitor  sued  a married  woman  and  her  husband  upon  an 
untaxed  bill  of  costs,  and,  in  default  of  appearance,  signed  judgment 
against  both  defendants  personally  for  the  amount  of  the  bill  and 
interest : — 

Held,  that  the  judgment  was  irregular  and  might  have  been  set  aside 
with  costs  if  the  defendants  had  applied  promptly ; and,  under  the 
circumstances,  the  judgment  was  amended  by  limiting  it  as  to  the  married 
woman  to  her  separate  estate,  by  disallowing  interest,  and  by  directing 
that  the  amount  should  abide  the  result  of  taxation,  with  leave  to  the 
husband  to  dispute  the  retainer. 


[November  18,  1890. — Boyd , C.] 

This  was  an  action  brought  by  A.  D.  Cameron,  a solicitor, 
against  William  R.  Heighs  and  his  wife,  Christina  Heighs, 
to  recover  $250,  the  amount  of  an  untaxed  bill  of  costs  for 
services  rendered  in  an  action  of  Heighs  v.  Gurry,  brought 
in  a County  Court  and  conducted  by  the  plaintiff  as  solicitor, 
in  the  name  of  the  defendant  Christina  Heighs,  upon  two 
promissory  notes.  At  the  first  trial  of  that  action  the 
plaintiff  recovered  judgment  for  $190,  but  the  case  went 
to  the  Court  of  Appeal,  a second  trial  was  directed,  and  at 
the  second  trial  the  action  was  dismissed. 

In  the  present  action  the  plaintiff  sued  William  R.  Heighs 
as  well  as  Christina  Heighs,  alleging  that  his  retainer  was 
from  both  defendants.  The  writ  of  summons  was  specially 
indorsed,  and  interest  was  claimed  in  the  indorsement  from 
the  date  of  the  delivery  of  the  bill.  The  defendants  not 
appearing,  the  plaintiff  on  the  29th  July,  1890,  signed 
judgment  upon  default  for  the  amount  of  the  bill  and 
interest  against  both  defendants  personally.  Writs  of 
execution  were  issued,  and  on  the  16th  August,  1890,  goods 
in  the  possession  of  the  defendant  William  R.  Heighs  were 
seized  by  the  sheriff,  but  were  claimed  by  a son  of  the 
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defendants.  On  the  application  of  the  sheriff  an  inter- 
pleader issue  was  directed  on  the  15th  September,  1890. 
The  defendants  were  examined  as  judgment  debtors  in 
the  same  month. 

On  the  24th  October,  1890,  the  defendants  applied  to 
set  aside  the  judgment  against  them,  and  the  Master  in 
Chambers  made  an  order  setting  it  aside  as  against  the 
defendant  Christina  Heighs  upon  payment  of  costs,  but 
refusing  to  set  it  aside  as  against  the  defendant  William 
R.  Heighs. 

The  defendants  appealed  from  this  order,  and  the  plain- 
tiff also  cross-appealed. 

The  principal  grounds  of  the  defendants’  appeal  were 
that  the  judgment  against  the  defendant  Christina  Heighs  * 
was  irregular,  and  should  have  been  set  aside  uncondition- 
ally, because  it  was  not  limited  to  her  separate  estate? 
and  there  was  no  allegation  that  she  was  possessed  of 
separate  estate,  or  that  she  had  contracted  in  refer- 
ence to  separate  estate ; that  the  judgment  against  both 
defendants  was  irregular,  because  there  was  no  pro- 
vision in  it  for  taxation  of  the  bill  of  costs  sued  upon ; 
and  also  because  interest  was  recovered;  that  the  judg- 
ment against  the  defendant  William  R.  Heighs  was  irregu- 
lar, because  the  bill  of  costs  sued  on  was  not  delivered  to 
him ; and  upon  the  merits,  that  the  judgment  should  be 
set  aside  because  the  defendants  were  not  credited  with 
all  the  moneys  paid  to  the  plaintiff,  and  because  the  plain- 
tiff was  entitled  only  to  Division  Court  costs  in  respect  of 
the  action  of  Heighs  v.  Gurry , which  might  have  been 
brought  in  the  Division  Court,  and  because  the  defendant 
William  R.  Heighs  did  not  retain  the  plaintiff*,  and  was 
not  liable  to  him. 

The  plaintiff’s  cross-appeal  was  mainly  on  the  grounds 
that  all  irregularities  had  been  waived  by  the  conduct  of 
the  defendants  since  the.  judgment  and  their  laches,  and 
that  the  discretion  of  the  Master  in  Chambers  should  not 
be  interfered  with. 

8 — VOL.  XIV/O.P.R. 


58  ONTARIO  PRACTICE  REPORTS.  [VOL. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  17th  November,  1890. 

G.  W.  Bruce , for  the  defendants. 

G.  W.  Kerr,  for  the  plaintiff. 

R S.  O.  ch.  44,  sec.  86 ; Scott  v.  Morley , 20  Q.  B.  D. 
120 ; Smith  v.  Edwardes,  22  Q.  B.  D.  10  ; Bickers  v.  Speight , 
ib.  7 ; McLean  v.  Smith,  10  P.  B.  145 ; Kinnear  v.  Blue, 
ib.  465 ; Ontario  Bank  v.  Burk,  ib.  648 ; Beck  v.  Mor- 
daunt,  4 Dowl.  112  ; Wilkins  v.  Bedford,  35  L.  T.  N.  S. 
622  ; Austin  v.  Mills,  8 Ex.  723  ; Atvjood  v.  Chichester , 
3 Q.  B.  D.  722,  were  referred  to. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — Summary  proceedings  upon  specially  indorsed 
writs  apply  where  the  action  is  of  a personal  nature  against 
the  defendant,  and  do  not  apply  where  (the  defendant 
being  a married  woman)  the  judgment  can  only  be  of  a 
proprietary  nature.  For  this  reason,  as  the  plaintiff  was  a 
solicitor  suing  his  own  client,  and  knew  that  a personal 
judgment  ought  not  to  go  against  her,  I think  the  present 
judgment  one  which  might  have  been  set  aside  with  costs 
if  prompt  application  had  been  made.  The  delay,  however, 
should  only  go  to  the  costs,  and  should  not  deprive  the 
married  woman  of  the  right  to  have  the  judgment  limited 
as  in  Scott  v.  Morley,  20  Q.  B.  D.  at  p.  132.  See  Davis  v. 
Ballenden,  46  L.  T.  N.  S.  797,  and  Durrant  v.  Ricketts,  8 
Q.  B.D.177. 

The  action  is  on  untaxed  bills  of  costs,  and  interest  is 
claimed  in  the  special  indorsement,  and  recovered  in  the 
judgment  as  from  the  date  of  rendering  the  bills.  This  is 
not  a claim  that  can  be  supported  in  the  absence  of  a special 
agreement,  which  is  not  to  be  presumed.  The  indorsement 
is  unfounded  in  this  item,  and  but  for  the  delay  would 
have  been  fatal  so  as  to  throw  the  costs  on  the  plaintiff : 
Lyddon  v.  Moss,  4 DeG.  & Jo.  104. 

But  all  the  circumstances  induce  me  now  to  give  such 
a judgment  as  was  directed  in  Smith  v.  Edwardes,  22 
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Q.  B.  D.  10,  whereby  the  amount  for  which  judgment 
is  to  be  entered  should  abide  the  result  of  taxation  of  the 
bills.  Interest  should  also  be  disallowed,  as  no  agreement 
to  pay  it  is  pretended.  The  scale  of  costs  should  also  be 
considered  by  the  Master,  as  to  whether  the  original  litiga- 
tion for  which  payment  is  now  sought  was  in  the  proper 
Court.  The  Master  is  also  to  take  account  of  credits  on 
account. 

The  man  and  wife  are  illiterate  people,  and  while  much 
in  their  conduct  may  be  blameworthy,  it  cannot  be 
wondered  that  they  blindly  sought  to  protect  themselves 
against  paying  so  much  costs  for  services  which,  in  the 
result,  have  produced  no  benefit,  and  as  to  which  I am  not 
in  a position  to  say  why  they  were  abortive.  On  the  tax- 
ation, I think  there  should  be  leave  to  dispute  retainer  on 
the  part  of  the  husband,  and  to  set  up  any  defence  that 
would  be  open  on  the  ordinary  taxation  before  the  proper 
officer. 

I reserve  costs  till  the  taxing  officer  has  reported. 
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Re  Macdonald  and  Sullivan. 


Land  Titles  Act — R . 8.  O.  ch.  116,  secs.  61,  62,  63 — Caution — Cessation 
of — Security  by  registered  owner. 

Under  sec.  61  of  the  Land  Titles  Act,  R.  S.  O.  ch.  116,  a caution  was 
registered  against  dealings  by  the  registered  owner,  the  cautioner 
claiming  that  the  registered  owner  held  as  trustee  for  another  against 
whose  lands  the  cautioner  had  an  execution.  An  action  had  been 
brought  for  a declaration  to  that  effect.  The  Master  of  Titles  made  an 
order  that  entry  of  the  cessation  of  the  caution  should  be  made,  upon 
the  registered  owner  giving  security  for  the  amount  claimed  by  the 
cautioner  ; that  payment  should  be  made  according  to  the  result  of  the 
pending  action  ; and  that  until  such  entry  should  be  made  the  caution 
was  to  continue  to  have  effect : — 

Held,  that  the  scheme  of  the  Act  contemplates  such  a course  of  proceed- 
ing, although  it  is  not  specifically  provided  for  by  sections  62  and  63  ; 
and  that,  under  the  circumstances,  the  order  was  the  simplest  and  most 
effective  that  could  be  made  in  the  interests  of  all  parties. 

{[November  17,  1890. — Boyd , C.] 


Sullivan  lodged  a caution  with  the  Master  of  Titles 
against  dealings  with  certain  lands  by  J.  A.  Macdonald 
the  registered  owner.  Sullivan’s  claim  was  that  the  lands 
should  be  declared  subject  to  an  execution  against  the  lands 
of  E.  A.  Macdonald,  for  whom  it  was  alleged  J.  A.  Mac- 
donald was  a trustee  of  the  lands  in  question.  An  action 
to  declare  J.  A.  Macdonald  a trustee  was  pending,  and  the 
lodging  of  the  caution  was  in  the  nature  of  the  registration 
of  a certificate  of  lis  pendens. 

The  Master  of  Titles  made  an  order  that  entry  of  the 
cessation  of  the  caution  be  made,  upon  the  registered  owner 
giving  security  for  the  amount  claimed  by  the  cautioner 
against  the  land ; payment  to  be  made  according  to  the 
result  of  the  pending  action ; and  until  such  entry  should 
be  made  that  the  caution  should  continue  to  have  effect. 
From  this  order  J.  A.  Macdonald  appealed. 

The  following  sections  of  the  “ Land  Titles  Act,”  R.  S.  O. 
ch.  116,  bear  upon  the  question  raised  by  the  appeal : 

61.  (1)  Any  person  interested  in  any  way  in  any  land 
or  charge  registered  in  the  name  of  any  other  person,  may 
lodge  a caution  with  the  Master  of  Titles  to  the  effect  that 
no  dealings  with  such  land  or  charge  be  had  on  the  part 
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of  the  registered  owner  until  notice  has  been  served  upon 
the  cautioner. 

62.  (1)  After  any  such  caution  has  been  lodged,  the 
Master  of  TitJes  shall  not,  without  the  consent  of  the 
cautioner,  register  any  dealing  with  the  land  or  charge 
until  he  has  served  notice  on  the  cautioner,  warning  him 
that  his  caution  will  cease  to  have  any  effect  after  expira- 
tion of  the  prescribed  number  of  days  next  ensuing  the 
date  at  which  the  notice  is  served. 

(2)  After  the  expiration  of  such  time  as  aforesaid,  the 
caution  shall  cease  unless  an  order  to  the  contrary  is 
made  by  the  Master. 

(3)  Upon  the  caution  so  ceasing,  the  land  or  charge 
shall  be  dealt  with  in  the  same  manner  as  if  no  caution 
had  been  lodged. 

63.  If  before  the  expiration  of  the  said  period,  the 
cautioner,  or  some  other  person  on  his  behalf,  appears 
before  the  Master  of  Titles,  and  within  such  period,  or 
such  additional  period  as  the  Master  may  allow,  gives 
sufficient  security  to  indemnify  every  party  against  any 
damage  that  may  be  sustained  by  reason  of  any  dealing 
with  the  land  or  charge  being  delayed,  the  Master  of  Titles 
may  thereupon,  if  he  thinks  fit  so  to  do,  delay  registering 
any  dealing  with  the  land  or  charge  for  such  further 
period  as  be  thinks  fit,  or  may  instead  of  taking  the 
security  aforesaid,  register  such  dealing,  subject  to  the 
caution,  or  any  condition  which  he  thinks  fit  to  impose,  as 
to  security  or  otherwise. 

The  appeal  was  heard  by  Boyd,  C.,  in  Chambers,  on  the 
17th  November,  1890. 

W.  M.  Douglas , for  the  appellant,  the  registered  owner. 

W.  R.  Smyth,  for  the  respondent,  the  cautioner. 

Boyd,  C. — Under  the  Land  Titles  Act,  upon  a caution 
against  registered  dealings  being  lodged,  the  land  is  affect- 
ed thereby  till  it  is  removed.  By  sec.  62,  the  Master  of 
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Titles  is  not  to  register  any  dealing  with  the  land  or  charge 
until  he  has  served  notice  on  the  cautioner,  warning  him 
that  the  caution  will  cease  to  have  any  effect  after  the 
lapse  of  fourteen  days  from  service  unless  an  order  to  the 
contrary  is  made.  Within  that  period,  upon  the  interven- 
tion of  the  cautioner,  two  courses  are  open  to  the  Master : 
he  may  either  delay  the  registration  of  any  dealing,  taking 
security  from  the  cautioner  to  indemnify  all  parties  that 
may  he  injured  by  the  delay ; or  he  may  register  the  deal- 
ing subject  to  the  caution  on  condition  as  to  security  or 
otherwise : sec.  63. 

In  this  case  the  registered  owner  procured  the  notice 
to  be  issued  under  sec.  62,  with  a view  of  terminating 
the  caution  so  that  registered  dealings  might  be  had, 
although  no  instrument  was  tendered  for  registration; 
and  the  Master,  after  taking  evidence,  thought  it  more 
expedient  not  to  tie  up  the  land,  but  to  permit  deal- 
ings to  be  registered  upon  proper  conditions  for  the  secu- 
rity of  the  cautioner.  The  order  appealed  against  was 
briefly  in  this  form : that  entry  of  the  cessation  of  the 
caution  be  made,  upon  the  registered  owner  giving  security 
for  the  amounts  claimed  by  the  cautioner  against  the  land, 
(payment  to  be  made  according  to  the  result  of  a pending 
action),  and  until  such  entry  be  made,  the  caution  is  to 
continue  to  have  effect.  It  is  objected  that  no  jurisdiction 
is  given  by  the  Act  to  make  such  an  order.  But  the 
scheme  of  the  Act  contemplates  such  a course  of  proceed- 
ing. If  the  owner  is  delayed  by  the  caution  in  disposing 
of  his  land,  then  it  is  right  that  security  should  be  given 
by  the  cautioner  ; but  if  the  owner  is  allowed  to  sell  and 
register  his  dealing,  it  is  right  that  the  cautioner-claimant 
should  be  secured  in  case  his  claim  is  well  founded. 

As  to  form,  the  Master  of  Titles  could  under  sec.  62, 
sub-sec.  2,  direct  an  unconditional  extension  of  the  caution. 
Here  he  extends  it  till  security  is  given  by  the  registered 
owner.  He  might  have  allowed  dealings  to  be  registered 
subject  to  the  caution,  but  that  would  have  a tendency  to 
impair  the  sale,  and  probably  to  prolong  the  litigation. 
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The  simplest  and  most  effective  order  has  been  made  in 
the  interests  of  all  parties,  and  it  should  not  be  disturbed. 
The  appeal  is  dismissed  with  costs. 


Ross  v.  Bucke. 

Pleading — Rule  s 384,  888,  389 — Pleading  and  demurring  without  filing 
affidavit  and  without  leave — Separate  causes  of  action — Frivolous  demurrer. 

Where  a statement  of  claim  sets  up  in  different  paragraphs  more  than  one 
cause  of  action,  the  defendant  may  under  Rule  384  plead  to  one  and 
demur  to  another  without  filing  the  affidavit  mentioned  in  Rule  388  or 
obtaining  leave  under  Rule  389. 

A demurrer  to  a claim  for  wrongful  dismissal,  which  does  not  allege  a 
hiring  by  the  day,  or  week,  or  month,  or  otherwise,  cannot  be  said  to 
be  frivolous. 

[November  26,  1890. — MacMahon,  J.] 

Motion  by  the  plaintiff  to  strike  out  the  statement  of 
defence  and  demurrer  of  the  defendant  to  the  statement  of 
claim,  on  the  ground  that  no  affidavit  was  filed  as  required 
by  Rule  388,  and  no  order  obtained  under  Rule  389  allow- 
ing the  defendant  to  plead  and  demur;  and  to  strike  out 
the  demurrer  to  the  5th  paragraph  of  the  statement  of 
claim  as  frivolous. 

The  facts  are  stated  in  the  judgment. 

The  following  extracts  from  the  Rules  bear  upon  the 
matter  in  question  : — 

Rule  388 — Either  party  may,  without  leave,  plead  and 
demur  to  the  same  pleading  at  the  same  time  by  filing  an 
affidavit  by  the  party  * * * 

Rule  389 — If  the  party  demurring  desires  to  be  at 
liberty  to  plead  as  well  as  to  demur  to  the  matter  demurred 
to  without  filing  such  affidavit,  he  may,  before  demurring, 
apply  to  a Court  or  Judge  for  an  order  giving  him  leave 
to  so  plead  and  demur  * * * 

Rule  384 — Any  party  may  demur  to  any  pleading  of  the 
opposite  party,  or  to  any  part  of  a pleading  setting  up  a 
distinct  cause  of  action  * * * . 
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The  motion  was  made  before  one  of  the  local  Judges  at 
London,  and  by  him  referred  to  a Judge  in  Chambers  at 
Toronto. 

It  was  argued  before  MacMahon,  J.,  on  the  22nd  No- 
vember, 1890. 

T).  Armour,  for  the  motion. 

M.  G.  Cameron , contra. 

Judgment  was  delivered  on  the  26th  November,  1890. 

MacMahon,  J. — The  local  Judge  at  London,  under  Rule 
42,  referred  to  a Judge  of  the  High  Court  the  motion 
herein,  which  is  to  strike  out  the  defence  and  demurrer  as 
having  been  filed  in  contravention  of  Rule  388  or  Rule 
389,  in  not  filing  the  affidavit  required  by  the  former  Rule, 
or  in  not  obtaining  a Judge’s  order  as  required  by  the  latter 
Rule ; and  to  set  aside  the  demurrer  to  paragraph  5 of  the 
statement  of  claim  upon  the  ground  that  the  same  is  frivo- 
lous. 

Paragraphs  3 and  4 of  the  claim  charge  a slander  by 
the  defendant  of  the  plaintiff ; paragraph  5 is  an  action 
for  the  wrongful  dismissal  of  the  plaintiff  as  a servant  from 
the  Asylum  for  the  Insane  at  London,  of  which  the 
defendant  is  the  superintendent ; and  the  6th  paragraph 
claims  the  sum  of  $9  from  the  defendant,  no  doubt  intended 
to  be  claimed  as  money  received  by  him  to  the  plaintiff’s 
use ; or  for  money  paid  by  the  defendant  for  the  plaintiff 
at  his  request. 

The  defendant  put  in  a statement  of  defence  as  to  the 
slander,  and  has  demurred  to  the  causes  of  action  contained 
in  the  5tli  and  6th  paragraphs  of  the  statement  of  claim. 

Rule  388  requires  the  affidavit  therein  referred  to  to  be 
filed  when  the  party  desires  to  plead  and  demur  “ to  the 
same  pleading;”  and  under  Rule  389,  where  the  party 
desires  to  plead  and  demur  “ to  the  matter  demurred  to,” 
without  filing  the  affidavit  mentioned  in  Rule  388,  he  must 
previous  to  so  doing,  obtain  an  order  from  the  Court  or  a 
Judge  giving  the  necessary  leave. 
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The  defendant  has  not  pleaded  and  demurred  “ to  the 
same  pleading,”  nor  has  he  pleaded  and  demurred  “ to  the 
matter  demurred  to.”  He  has  pleaded  to  one  cause  of 
action,  and  has  demurred  to  two  other  causes  of  action  in 
the  statement  of  claim. 

Since  the  Judicature  Act  there  may  be  a joinder  of 
several  causes  of  action  in  the  same  suit,  in  each  of  which 
causes  of  action  there  is,  of  course,  a different  pleading ; 
and  if  there  are  four  causes  of  action  joined  in  one  suit  it 
would  be  no  violation  of  either  Rule  388  or  389  to  plead 
to  all  the  causes  of  action  save  one,  and  as  to  that  one 
to  demur  thereto,  without  filing  the  affidavit  required  by 
Rule  388,  or  obtaining  the  order  provided  by  389,  because 
in  so  doing  the  party  is  not  pleading  and  demurring  to  the 
same  pleading. 

The  course  taken  by  the  defendant  in  pleading  and 
demurring  is  under  Rule  384,  and  not  under  Rule  388  or 

389. 

I can’t  say  that  the  demurrer  to  the  5th  paragraph  of 
the  statement  of  claim  is  frivolous,  because  it  is  not  alleged 
in  the  statement  of  claim  how  she  was  there  as  a servant, 
whether  by  the  day  or  week  or  month,  or  how  otherwise. 

The  motion  must  be  dismissed  with  costs  to  the  defen- 
dant in  any  event  of  the  cause. 
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Kelly  y.  Wade  et  al.  (No.  2). 


Order  of  Court — Delay  in  issuing — Abandonment — Effeet  of  pronouncing 
judgment  on  merits. 

The  plaintiff  in  an  action  of  tort  recovered  a verdict  which  was  set  aside 
and  a new  trial  granted  by  the  order  of  a Divisional  Court  in  June, 
1889.  The  plaintiff  died  in  the  spring  of  1890,  and  at  the  time  of  her 
death  the  order  had  not  been  issued  : — 

Held,  upon  an  application  in  December,  1890,  that  the  defendants  were 
entitled  to  issue  the  order  ; the  delay  affording  no  evidence  of  an 
intention  to  abandon  it. 

A judgment  pronounced  by  the  Court,  affecting  the  merits,  is  an  effective 
judgment  from  the  day  it  is  pronounced  ; the  formal  signature  of  the 
judgment  is  merely  the  record  that  it  has  been  pronounced. 

[December  3,  1890. — Boyd , C.] 

This  action  was  tried  by  a jury,  and  the  plaintiff 
recovered  a verdict  and  judgment  for  damages  against  the 
defendant.  On  the  12th  June,  1889,  the  Chancery  Divi- 
sional Court  made  an  order  setting  aside  the  verdict  and 
judgment,  and  directing  a new  trial.  The  plaintiff  died  in 
the  spring  of  1890.  At  the  time  of  her  death  the  order  of 
the  Divisional  Court  had  not  been  drawn  up  and  issued. 
On  the  29th  September,  1890,  the  defendants  applied  to 
set  aside  writs  of  execution  issued  upon  the  original  judg- 
ment, but  the  Master  in  Chambers  refused  the  application. 
See  ante  p.  13. 

After  this  the  defendants  issued  an  order  reviving  the 
action  in  the  name  of  the  executors  of  the  deceased  plain- 
tiff, and  on  the  15th  November,  1890,  they  applied  to  the 
Registrar  of  the  Chancery  Division  to  issue  the  order  of 
the  Divisional  Court  pronounced  on  the  12th  June,  1889. 

The  Registrar  held  that,  it  was  his  duty  to  issue  the 
order  unless  directed  not  to  do  so,  and  gave  his  reasons  in 
writing  as  follows  : — 

On  the  12th  day  of  June,  1889,  upon  the  application  of 
the  defendants  an  order  was  made  by  the  Divisional  Court 
setting  aside  the  verdict  and  judgment  pronounced  at  the 
trial,  and  directing  a new  trial. 
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This  order  has  not  been  issued,  and  the  defendants  now 
apply  to  me  to  issue  it.  Notice  of  settling  the  minutes 
has  been  served  on  the  plaintiffs  solicitor  on  the  record,  and 
he  now  objects  that  the  order  ought  not  to  issue  because, 
as  he  contends,  it  has  been  waived  by  reason  of  the  defen- 
dants’ delay  in  issuing  and  serving  it ; and  at  his  request 
I have  put  in  writing  the  opinion  I have  come  to  in  the 
matter. 

Prior  to  the  Consolidated  Rules  the  former  Chancery 
Orders  10  and  11  were  in  force,  which  expressly  limited 
the  time  within  which  an  order  should  be  bespoken,  and 
empowered  the  Registrar  not  to  issue  it,  if  not  bespoken 
within  the  prescribed  time,  until  leave  had  been  obtained 
in  Chambers.  These  Orders,  however,  have  now  been 
repealed,  and  no  analogous  provision  has  been  embodied  in 
the  Consolidated  Rules.  So  far  as  the  latter  go,  therefore, 
no  limit  of  time  is  prescribed  within  which  an  order  may 
be  issued. 

The  policy  of  the  Consolidated  Rules,  therefore,  appears 
to  be  to  permit  orders  and  judgments  to  be  issued  at  any 
length  of  time  after  they  have  been  pronounced,  leaving 
the  parties  who  claim  to  be  injuriously  affected  by  the 
delay  in  issuing  and  serving  them  to  apply  to  the  Court 
for  such  relief  as  they  may  be  entitled  to,  as  was  done 
under  the  former  common  law  practice  in  J Herr  v.  Douglas , 
26  U.  C.  R.  357. 

Delay  in  issuing  and  serving  an  order  may  in  some  cases 
amount  to  an  abandonment  of  it : Molsons  Bank  v.  Dilla- 
baugh , 13  P.  R.  312.  But  the  question  here  is  whether  the 
Registrar  can  properly  refuse  to  issue  an  order  that  has 
been  made  by  the  Court,  on  any  such  ground.  No  case  has 
been  cited  which  supports  the  proposition  that  he  can,  and 
I think  reason  is  against  his  so  doing. 

In  order  to  determine  whether  or  not  there  has  been 
such  a waiver  of  an  order,  a judicial  inquiry  and  determina- 
tion is  necessary ; and  it  appears  to  me  manifestly  repug- 
nant to  propriety  and  the  duty  which  officers  owe  to  the 
Court,  for  me  to  assume  a judicial  function  which  has  never 
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been  delegated  to  me.  Acting  as  Registrar  of  the  Court,  I 
have  no  right,  as  regards  the  issue  of  the  judgments  and 
orders  of  the  Court,  to  exercise  any  judicial  functions ; my 
duty  is  simply  to  formulate  the  judgments  and  orders  as 
pronounced  by  the  Court,  not  to  adjudicate  on  the  question 
whether  or  not  there  has  been  "any  subsequent  act  of  the 
parties  disentitling  them  to  the  benefit  of  such  judg- 
ments or  orders.  The  mere  fact  of  delay  does  not  neces- 
sarily amount  to  a waiver  of  the  benefit  of  an  order;  it  is 
open  to  satisfactory  explanation  ; and  it  would  be,  in  my 
opinion,  an  unwarranted  proceeding  for  me  to  require 
affidavits  to  be  filed,  and  the  circumstances  of  the  delay 
explained,  upon  the  application  to  issue  the  order.  No 
such  practice  has  hitherto  prevailed  in  the  Registrar’s  office 
that  I am  aware  of. 

As  I understand  my  duty,  I have  no  right  to  withhold 
the  issuing  of  an  order  which  is  clear  and  unambiguous  in 
its  terms,  except  pursuant  to  the  mandate  of  the  Court. 

On  the  1st  December,  1890,  MacKelcan,  Q.  C.,  for  the 
plaintiffs  by  revivor,  moved  before  Boyd,  C.,  in  Chambers, 
for  a direction  to  the  Registrar  not  to  issue  the  order. 

Aylesworth,  Q.  C.,  for  the  defendants,  contra. 

Judgment  was  delivered  on  the  3rd  December,  1890. 

Boyd,  C. — The  Divisional  Court,  being  dissatisfied  with 
the  verdict  and  judgment  obtained  by  the  plaintiff,  gave 
judgment  accordingly,  ordering  a new  trial  and  giving  the 
plaintiff  leave  to  amend.  The  formal  order  or  judgment  em- 
bodying this  result  has  not  been  taken  out  by  either 
party,  and  it  is  now  sought  to  prevent  the  defendants  from 
so  doing,  on  the  ground  that  it  must  be  treated  as  aban- 
doned. 

Some  orders  must  be  drawn  up  and  served  forthwith 
otherwise  they  may  be  deemed  to  be  abandoned.  The 
same  has  been  said  as  to  other  classes  of  orders,  if  not 
issued  within  a reasonable  time,  but,  according  to  Mr. 
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Finlason  in  his  annotations  to  Stokes  v.  Grissell,  2 Com.  L. 
Rep.  at  p.  732,  (note  c ),  it  seems  there  is  no  fixed  and  general 
rule  applicable  to  all  cases. 

I take  it  that  in  this  case  the  Court  said  to  both  parties 
that  the  judgment,  as  it  stood,  was  not  right,  and  in  effect 
said  it  was  not  to  be  enforced.  If  either  party  was  de- 
sirous to  expedite  the  further  prosecution  of  the  action, 
the  first  and  proper  step  would  be  to  issue  the  order  direct- 
ing a new  trial.  The  decision  of  the  Court  was  practically 
to  vacate  the  judgment  entered  for  the  plaintiff,  and  no 
mere  delay  such  as  exists  here,  from  12th  June,  1889,  when 
the  Divisional  Court  gave  judgment,  till  the  death  of  the 
plaintiff  in  May,  1890,  affords  evidence  of  an  intention  on 
the  part  of  the  defendants  to  abandon  their  right  to  formally 
set  aside  the  judgment  against  them.  The  cause  of  action 
died  with  the  plaintiff,  and  if  the  defendants  now  desire 
to  issue  the  order  for  a new  trial,  there  is  no  practice  that 
I know  of  to  interfere  with  their  taking  this  step. 

There  is  a distinction  to  be  observed  between  mere  in- 
terlocutory orders  of  a Judge,  and  judgment  or  orders 
pronounced  by  the  Court,  affecting  the  merits.  In  the  latter 
case  (which  is  the  present)  the  deliverance  of  the  Divis- 
ional Court  was  an  “ effective  judgment  from  the  day 
when  it  was  pronounced  by  the  Court “ for  the  formal 
signature  of  the  judgment  would  be  merely  the  record  that 
it  had  been  pronounced.”  See  and  compare  Standard 
Discount  Go.  v.  LaGrange , 3 C.  P.  D.  at  p.  71,  with  Uoltby 
v.  Hodgson , 24  Q.  B.  D.  at  p.  107  (from  both  which  I cite  as 
above.) 

In  brief,  the  judgment  of  the  Divisional  Court  inter- 
rupted the  proceedings,  and  held  in  suspense  the  right  of 
the  parties  till  ascertained  by  a new  trial — the  formal 
issue  of  the  order  embodying  that  judgment  by  either 
party  being,  in  my  opinion,  ad  libitum. 

I dismiss  the  application  with  costs. 
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McBride  et  al.  v.  Carroll. 


Notice  of  trial — Mistake  in  date — Sufficiency  of—  Jury  notice — Time — R.  S. 

0.  ch.  sec-  78,  sub-sec.  (2) — Non-jury  sittings. 

Th  e plaintiffs  on  the  31st  October,  1890,  served  notice  of  trial  in  these 
words  : ‘ ‘ Take  notice  of  trial  of  this  action  at  Osgoode  Hall,  at  the 
Chancery  Sittings,  for  the  17th  day  of  October,  1890.”  A sittings  of 
the  High  Court  for  trials,  to  be  held  by  a Judge  of  the  Chancery 
Division,  at  Osgoode  Hall,  had  been  fixed  for  the  17th  November,  1890 : — 
Held , that  the  notice  was  sufficient ; for  it  gave  such  notice  as  imparted 
knowledge. 

The  sittings  of  the  17th  November  was  not  a jury  sittings.  On  the  10th 
November,  1890,  the  defendant  served  a jury  notice  : — 

Held,  that  this  notice  was  bad  ; for  it  was  not  served  at  least  eight  days 
before  the  sittings  at  which  the  action  was  to  be  tried,  as  required  by 
R.  S.  O.  ch.  44,  sec.  78,  sub-sec.  (2). 


[November  19,  1890. — Rose,  J.J 

The  plaintiffs  served  notice  of  trial  upon  the  defendants 
on  the  31st  October,  1890.  The  notice  served  was  in  these 
words : “ Take  notice  of  trial  of  this  action  at  Osgoode 

Hall,  at  the  Chancery  sittings,  for  the  17th  day  of  October, 
1890.” 

The  word  “ October  ” should  have  been  “ November,” 
as  a sitting  of  the  High  Court  for  the  trial  of  actions,  to 
be  held  by  a Judge  of  the  Chancery  Division  at  Osgoode 
Hall,  had  been  fixed  for  Monday  the  17th  November,  1890. 

On  Monday  the  10th  November,  1890,  the  defendant 
filed  and  served  a notice  for  jury,  which  notice  the 
plaintiffs  moved  to  strike  out  on  the  ground  that  it  was 
not  given  “ at  least  eight  days  before  the  sittings  at  which 
the  action  is  to  be  tried,”  as  required  by  the  Judicature 
Act,  R.  S.  O.  ch.  44,  sec.  78,  sub-sec.  (2). 

On  the  15th  November,  1890,  this  notice  for  jury  was 
struck  out  by  order  of  the  Master  in  Chambers,  giving 
effect  to  the  plaintiffs’  motion.  Upon  this  motion  the 
Master  considered  the  notice  of  trial,  and  determined  that 
it  was  sufficient. 

From  this  order  the  defendant  appealed,  and  at  the  same 
time  moved  for  an  order  striking  out  the  notice  of  trial  as 
irregular,  on  the  grounds  that  it  did  not  specify  the  day  or 
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place  of  trial  or  any  sittings  of  the  High  Court  for  the 
trial  of  actions,  and  on  other  grounds. 

The  appeal  and  motion  came  before  Rose,  J.,  in  Cham- 
bers, on  the  18th  November,  1890. 

R S.  Neville,  for  the  defendant,  admitted  that  the  jury 
notice  was  not  given  in  time  for  the  sittings  beginning  on 
the  17th  November,  but  argued  that  as  no  good  notice  of 
trial  had  been  given  for  that  sittings,  and  as  the  case 
could  not  be  tried  by  a jury  at  that  sittings,  the  notice  for 
jury  was  a good  notice  for  the  next  jury  sittings  for  trials  ; 
and  that  the  notice  of  trial  was  bad  and  should  be  set  aside. 

A.  IIosTcin,  Q.C.,  for  the  plaintiffs,  contra,  contended  that 
the  notice  of  trial  was  sufficient,  as  it  gave  the  defendant 
all  the  information  he  required,  and  that  the  jury  notice, 
being  served  after  the  notice  of  trial,  was  not  served  “ at 
least  eight  days  before  the  sittings  at  which  the  action  is 
to  be  tried.” 

Judgment  was  delivered  on  the  19th  November,  1890. 

Rose,  J. — I think  the  learned  Master  was  quite  right  in 
considering  the  notice  of  trial  sufficient.  It  was  not  calcu- 
lated to  mislead,  and  it  was  not  suggested  that  it  had  misled. 
Any  practitioner  would  know  what  time  and  place  were 
meant,  and  would  readily  understand  that  a clerical  error 
had  been  committed.  It  therefore  gave  such  notice  as 
imparted  knowledge. 

As  to  the  notice  for  jury.  It  was  admittedly  not  given 
in  time  for  the  Chancery  Sittings.  But  Mr.  Neville  argued 
that  as  the  notice  for  a jury  prevented  the  action  being 
tried  at  the  Chancery  Sittings,  therefore  it  was  not  “ the 
sittings  at  which  the  action  is  to  be  tried.” 

I think  this  is  not  so.  Notice  for  a jury  not  having 
been  given,  as  it  might  have  been,  prior  to  notice  of  trial, 
the  cause  was  one  which,  under  Rule  666,  might  well  be  set 
down  to  be  heard  at  the  Chancery  Sittings,  and  so  such 
sittings  would  be  the  sittings  at  which  the  action  was  to 
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he  tried.  But  where,  as  the  statute  permits,  the  defend- 
ant gives  notice  for  a jury  after  notice  of  trial,  then  Rule 
668  prevents  the  entry  of  the  action  for  trial  at  such 
sittings,  and  directs  that  it  must  be  entered  for  trial  at  the 
Assizes. 

The  statute,  section  79,  apart  from  Rule  668,  would 
probably  provide  for  a jury  trial  in  any  Division  of  the 
High  Court. 

I think  the  appeal  fails  and  must  be  dismissed  with 
costs. 


Graeme  v.  Globe  Printing  Co. 

Security  for  costs — Libel — R.  S.  O.  ch.  57,  sec.  9 — Frivolous  action. 

Where  an  action  of  libel  was  brought  by  one  Grseme  complaining  of 
statements  published  in  a newspaper  imputing  a crime  to  one  Graham, 
and  it  appeared  that  it  was  stated  in  the  article  complained  of  that  no 
one  would  believe  the  charge  against  Graham,  and  that  in  an  article 
published  in  the  same  newspaper,  after  the  commencement  of  the  action, 
it  was  stated  that  the  person  referred  to  in  the  former  article  was  not 
the  plaintiff,  and  there  were  other  facts  shewing  that  the  plaintiff  was 
not  the  person  referred  to  : — 

Held , that  the  action  was  frivolous,  and  the  defendants  were  entitled  to 
security  for  costs  under  E.  S.  0.  c^.  57,  sec.  9. 

[November  13,  1890. — The  Master  in  Chambers .] 
[November  22,  1890. — MacMahon,  J.] 

[December  1,  1890. — The  Common  Pleas  Division .] 

This  was  an  action  of  libel  brought  by  one  Grosvenor 
Hood  Grseme  in  respect  of  an  article,  purporting  to  come 
from  a correspondent  at  Woodstock,  which  appeared  in 
the  defendants’  newspaper,  the  Daily  Globe , on  the  6th 
October,  1890. 

The  article  complained  of  stated  that  one  Birchall,  then 
a prisoner  at  Woodstock  under  sentence  of  death  for  the 
murder  of  one  Benwell,  had  in  a conversation  with  the 
correspondent  stated  that  he  had  an  accomplice,  and  that 
he  had  made  it  appear  that  this  accomplice  was  a young 
Englishman  named  Graham.  In  the  same  article  it  was 
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stated  that  no  one  would  believe  that  the  charge  against 
Graham  was  true. 

The  action  was  begun  on  the  20th  October,  1890.  The 
plaintiff  was  a young  Englishman,  who  came  from  England 
in  1884;  he  had  at  one  time  lived  in  the  neighbourhood  in 
which  the  crime  was  committed,  and  had  then  been  a farm- 
pupil.  He  had  been  a resident  of  Toronto  for  three  years 
before  bringing  the  action. 

On  the  27th  October,  1890,  an  article  appeared  in  the 
Globe,  explaining  that  the  person  referred  to  in  the  former 
article  was  not  Graeme,  the  plaintiff,  but  one  N.  H.  or 
W.  H.  Graham. 

The  facts  are  more  fully  stated  in  the  judgment  of 
MacMahon,  J. 

The  statement  of  claim  was  filed  on  the  29th  October,  1890. 

The  defendants  moved  for  security  for  costs  under  sec. 
9 of  R.  S.  0.  ch.  57,  which  enacts  that  “ In  an  action 
brought  for  libel  contained  in  a public  newspaper  * * 

the  defendant  may,  at  any  time  after  the  filing  of  the  state- 
ment of  claim,  apply  to  the  Court  or  a Judge  for  security 
for  costs  upon  notice  and  an  affidavit  by  the  defendant  or 
his  agent,  shewing  the  nature  of  the  action  and  of  the 
defence,  and  shewing  that  the  plaintiff  is  not  possessed  of 
property  sufficient  to  answer  the  costs  of  the  action  in  case 
a verdict  or  judgment  be  given  in  favour  of  the  defendant, 
and  that  the  defendant  has  a good  defence  upon  the 
merits,  and  that  the  statements  complained  of  were  pub- 
lished in  good  faith,  or  that  the  grounds  of  action  are 
trivial  or  frivolous  * * ” 

“ (a)  But  where  the  alleged  libel  involves  a criminal 
charge  the  defendant  shall  not  be  entitled  to  security  for 
costs  under  this  Act,  unless  he  satisfies  the  Court  or  Judge 
that  the  action  is  trivial  or  frivolous  * *” 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  11th  November,  1890. 

Langton,  Q.  C.,  for  the  defendants. 

Hilton , for  the  plaintiff. 

10 — VOL.  XIII.  o.p.r. 


74  ONTARIO  PRACTICE  REPORTS.  [VOL. 

Judgment  was  delivered  on  the  13th  November,  1890. 

The  Master  in  Chambers. — Under  the  circumstances, 

I do  think,  after  the  publication  of  the  statement  by  the 
defendants  in  the  Globe  of  the  27th  October,  that  the 
maintenance  of  the  action  is  certainly  frivolous,  and  that 
the  circumstances  of  the  plaintiff  are  such  as  to  require 
security  for  [costs  to  the  defendants,  which  I,  therefore, 
order. 

The  plaintiff  appealed,  and  the  appeal  was  argued  before 
MacMahon,  J.,  in  Chambers,  on  21st  November,  1890. 

Hilton,  for  the  plaintiff. 

Langton,  Q.  C.,  for  the  defendants. 

Judgment  was  delivered  on  the  22nd  November,  1890. 
MacMahon,  J. : — 

This  is  an  appeal  from  an  order  made  by  the  Master  in 
Chambers,  directing  the  plaintiff  to  give  security  for  costs 
in  an  action  for  libel  brought  against  the  defendants,  upon 
the  ground  that  the  maintenance  of  the  action  is  frivolous. 

The  plaintiff’s  name  is  Grosvenor  Hood  Graeme,  who, 
upon  examination  pending  the  motion  for  security  for  costs, 
stated  he  had  come  to  this  country  from  England  in  1884, 
and  had  been  a resident  of  Toronto  for  three  years. 

The  article  complained  of  as  being  a libel  on  the  plain- 
tiff appeared  in  the  Globe  of  the  6th  of  October,  1890, 
from  its  correspondent  at  Woodstock,  giving  what  purport- 
ed to  be  a statement,  or  partial  confession,  made  by  John  R. 
Birchall,  after  being  sentenced  to  death  for  murder.  The 
part  of  the  heading  to  the  statement  and  article  charged  as 
being  a part  of  the  libel  is,  “ He  implicates  another  in  the 
crime.”  Then,  at  the  end  of  the  third  column  of  the 
statement,  that  which  is  alleged  by  the  plaintiff  as  impli- 
cating him  with  the  criminal  charge,  is  the  following  : 
“ Graham  appears  in  the  story.  All  through  his  conver- 
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sation  Birchall  has  insisted  that  he  had  an  accomplice  who 
did  the  slaying  at  the  swamp,  and  he  has  made  it  appear 
of  late  that  this  accomplice  was  a young  Englishman 
named  Graham,  who  at  one  time  lived  with  Pickthal  on 
Pickthal’s  farm,  and  whose  name  cropped  out  at  the  trial 
in  the  evidence  of  Macdonald,  the  Woodstock  man  who 
placed  the  Englishmen  on  farms,  as  the  agent  or  represen- 
tative of  Ford,  Rathburn,  & Co.,  of  London,  England,  with 
whom  Birchall  also  carried  on  some  correspondence. 
Graham  is  fairly  well  known  in  the  neighbourhood  of 
Woodstock,  as  one  of  the  horde  of  more  or  less  useless 
young  Englishmen  who  have  found  their  way  out  here ; 
and  a friend  of  his  has  said  that  Birchall  had  a grudge 
against  him.”  The  innuendo  being  “ Meaning  thereby 
that  John  Reginald  Birchall,  the  convicted  murderer  of 
one  Benwell,  had  made  a confession  implicating  the  plain- 
tiff, and  that  the  plaintiff  was  an  accomplice  of  the  said 
John  Reginald  Birchall  in  such  murder.” 

Forming  part  of  the  article  complained  of,  and  immedi- 
ately following  the  above  paragraph  extracted  from  the 
statement  of  claim  as  being  the  libel,  the  newspaper  article 
thus  proceeds  : “ No  one  will  for  a moment  believe  that 
the  charge  against  Graham  is  true.  In  the  first  place,  he 
is  not  that  kind  of  a man  ; secondly,  there  is  not  the 
slightest  evidence  to  shew  that  he  or  any  third  person 
was  seen  near  the  swamp  on  February  17th  ; lastly,  it  is 
impossible  to  suppose  that  Birchall  could  or  would  have 
arranged  the  slaying  with  Graham  or  any  one  else  by 
letter  ; and,  so  far  as  can  be  ascertained,  no  telegrams  ever 
passed  in  February  last,  or  at  any  other  period.” 

“ I am  sorry  to  have  to  mention  the  names  of  Graham 
and  Pickthal  in  connection  with  the  affair,  but  there  is 
nothing  else  for  it.  In  common  justice  to  them,  I desire  to 
say  that  I am  merely  repeating,  as  a matter  of  news  which 
it  is  desirable  the  public  should  know,  what  is  said,  hinted, 
and  suggested  by  this  condemned  murderer,  whose  testi- 
mony is  now  valueless  in  law,  and  who  is  beyond  compari- 
son the  most  energetic  and  unblushing  liar  that  ever 
appeared  in  these  parts.” 
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The  alleged  libel  speaks  of  a Graham  against  whom 
Birchallhad  a grudge,  and  a friend  of  Graham’s  insinuated 
that  it  was  in  consequence  of  the  grudge  so  entertained  by 
Birchall  that  the  latter  was  implicating  Graham  as  an 
accomplice. 

The  plaintiff’s  name  is  not  Graham ; he  never  knew 
Birchall,  nor  did  Birchall  know  him ; he  had  never  lived 
with  Pickthal  nor  on  Pickthal’s  farm.  It  is  true  that  the 
plaintiff  had  resided  in  the  vicinity  of  Woodstock,  but  had 
been  absent  from  there  for  three  years.  The  person  named 
Graham  referred  to  by  Macdonald  in  his  evidence  at  the 
trial  of  Birchall  was  a man  with  whom  Macdonald  had 
dealings ; for  whom  he  had  received  money,  and  whom  he 
(Macdonald)  had  seen  about  a year  before  the  trial  of 
Birchall  (22nd  September,  1890)  at  the  O’Neil  house  in 
Woodstock;  while  the  plaintiff  had  not  been  in  Woodstock 
since  his  coming  to  Toronto  in  1887. 

The  action  was  commenced  on  the  20th  October,  and  in 
the  issue  of  the  Globe  of  the  27th  an  editorial  appears  in 
which  it  is  stated  that  the  name  of  the  plaintiff  “ Graeme  ” 
was  never  mentioned  in  the  paper,  but  that  the  person  refer- 
red to  by  Birchall  was  a man  named  N.  H.  or  W.  H.  Graham, 
an  Englishman  who  also  lived  in  the  vicinity  of  Woodstock, 
but  who  came  there  from  England  after  the  plaintiff  had 
left  that  locality. 

It*is  clear  that  the  plaintiff  is  not  the  person  referred  to, 
and  it  is  impossible  to  conceive — having  regard  to  all  the 
facts  of  the  case — how  he  could  have  imagined  he  was  the 
person  referred  to. 

The  learned  Master  was,  I consider,  perfectly  right  in 
regarding  the  action  as  frivolous. 

In  regard  to  the  other  point  argued,  as  to  whether  the 
article,  taken  as  a whole,  and  containing,  as  it  does,  a refu- 
tation by  the  writer  and  publishers  of  the  antecedent  part 
containing  the  statement  said  to  have  been  made  by  Birch- 
all, can  therefore  be  considered  as  libellous.  In  Hunt  v. 
Algar , 6 C.  & P.  245,  where  one  newspaper  copied 
a libellous  paragraph  from  another,  adding  the  word 
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“ fudge  ” at  the  close,  Lord  Lyndhurst  in  his  charge  said 
“ that  it  was  for  the  jury  to  say  whether  it  was  the  object  of 
the  defendant  to  vindicate  the  character  of  the  plaintiff  by 
the  addition  of  the  word  ‘ fudge,’  or  whether  it  was  only 
introduced  for  the  purpose  of  creating  an  argument  in  case 
proceedings  should  be  afterwards  taken.”  That  is,  where  a 
story  is  being  put  in  circulation  which  is  libellous,  and  it  is 
published  with  what  is  claimed  to  be  a vindication  of  the 
character  of  the  person  against  whom  the  accusation  is 
made,  it  is  for  the  jury  to  say  whether  that  which  has  been 
set  up  as  a vindication  was  honestly  made,  or  was  inserted 
with  the  design  of  shielding  the  defendant  from  the  conse- 
quences of  a publication  of  the  libel. 

Upon  the  ground  that  the  action  is  frivolous,  the  appeal 
must  be  dismissed  with  costs. 

The  plaintiff  appealed  again,  and  his  appeal  was  argued 
by  the  same  counsel  before  a Divisional  Court  composed  of 
Galt,  C.  J.,  and  Rose,  J.,  on  the  1st  December,  1890. 

The  Court  gave  judgment  at  the  close  of  the  argument 
dismissing  the  appeal  with  costs. 
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Davidson  v.  Taylor — Township  of  Ellice, 
Garnishees. 

Attachment  of  debts — Judgment  for  damages — Non-entry  of— Solicitor's  lien 
for  costs — Amount  of— Powers  of  Division  Court  Judge — R.  S.  O.  ch. 
51,  sec.  197. 

The  judgment  of  the  Judge  who  tries  the  cause,  with  a jury  or  without 
one,  is  now  an  effective  judgment  from  the  day  on  which  it  is  pro- 
nounced ; and  where  damages  are  awarded  thereby,  they  are  attachable 
as  a debt  without  the  formal  entry  of  judgment. 

Holtby  v.  Hodgson , 24  Q.  B.  D.  103,  followed. 

Where  solicitors  claimed  a lien  for  costs  upon  a judgment  recovered,  the 
amount  of  which  was  the  subject  of  a garnishee  suit  in  a Division 
Court  : — 

Held,  that  the  Judge  in  the  Division  Court  had  power  under  sec.  197  of 
the  Division  Courts  Act,  R.  S.  0.  ch.  51,  to  decide  upon  the  proper 
sum  to  be  allowed  in  respect  of  such  lien,  and  was  not  bound  to  refer  it 
elsewhere. 


[December  6,  1890.— Osier,  J.  A.] 

This  was  an  appeal  from  the  judgment  of  the  first 
Division  Court  of  the  county  of  Perth. 

The  suit  was  a garnishee  suit  after  judgment  against  the 
primary  debtor,  and  the  moneys  sought  to  be  garnished 
were  the  damages  recovered  in  an  action  brought  by  him 
against  the  corporation  of  the  township  of  Ellice  for  flood- 
ing and  injuring  his  land.  This  judgment  had  never  been 
formally  entered  up  in  the  registrar’s  office.  As  pro- 
nounced by  the  learned  Judge  at  the  trial,  it  was  as  fol- 
lows : “ P>y  consent  I direct  judgment  to  be  entered  for  the 
plaintiff  for  $150  and  costs  of  suit,  and  for  an  injunction 
as  prayed.”  The  solicitor  for  the  primary  debtor  in  that 
action  was  called  as  a witness  on  the  trial  of  the  garnishee 
suit,  and  stated  that  his  firm  claimed  a lien  on  the  $150 
for  their  costs  as  between  solicitor  and  client  for  $S.l).46. 
The  learned  Judge  of  the  Division  Court  held  that  the 
$150  was  garnishable,  notwithstanding  that  the  judgment 
in  the  action  had  not  been  formally  entered  up  or  signed. 
He  also  held  that  the  solicitors  were  entitled  to  their  lien, 
the  amount  of  which  he  fixed  at  $50,  and  gave  judgment 
in  favour  of  the  primary  creditor  for  $100. 

The  primary  debtor  now  appealed. 
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The  appeal  was  argued  before  Osler,  J.  A.,  on  the  5th 
December,  1890. 

W.  M.  Douglas,  for  the  appellant. 

W.  H.  Blake,  for  the  respondent. 

Judgment  was  delivered  on  the  following  da}L 

Osler,  J.  A. — Before  the  changes  in  the  practice  intro- 
duced by  the  Judicature  Act,  there  can  be  no  question  that 
the  damages  awarded  by  the  jury  or  a Judge  in  a common 
law  action,  like  that  against  the  garnishees  in  this  case, 
were  not  attachable  as  a debt  until  judgment  had  been 
actually  entered  up.  It  mattered  not  that  the  time  had 
elapsed  for  moving  against  the  verdict,  or  that  it  was  a 
consent  verdict.  Until  judgment  there  was  no  debt,  and 
therefore  nothing  to  attach. 

The  signing  judgment  was  the  act  of  the  party,  a step 
he  was  entitled  to  take  at  a certain  stage  of  the  cause,  and 
the  form  in  which  it  was  to  be  done  was  settled  by  the 
practice.  Under  the  new  system,  the  Judge  who  tries  the 
cause,  with  a jury  or  without  one,  may  pronounce  the  pro- 
per judgment,  which,  when  entered,  is  to  bear  date  as  of 
the  day  when  judgment  was  pronounced  : Buie  765.  It 
is  an  effective  judgment  from  that  day.  The  case  of 
Holtby  v.  Hodgson,  24  Q.  B.  D.  103,  is  entirely  in  point. 
There  the  judgment  debtor  on  the  23rd  July,  1889,  ob- 
tained a verdict  for  £150  damages  in  an  action  brought  by 
her  against  the  garnishee,  and  the  Judge  at  the  trial  direc- 
ted judgment  to  be  entered  for  that  amount,  but  it  was 
not  actually  entered  or  signed  until  the  month  of  October 
following.  On  the  24th  July  the  plaintiff  obtained  a 
garnishee  order  nisi  to  attach  the  damages  recovered  by 
the  defendant  in  the  action  against  the  garnishee,  which 
was  made  absolute  on  the  31st  July.  It  was  held  that  the 
money  could  be  attached,  and  I refer  to  the  opinion  of 
Lord  Esher,  at  pp.  106,  107  of  the  report,  in  which  the 
distinction  between  the  old  and  new  practice  is  pointed  out. 
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I see  nothing  in  any  of  our  Rules  of  Court  which  makes  a 
difference  here.  Of  course,  where  there  is  a verdict  or 
findings  of  a jury,  and  the  party  enters  judgment  under 
Rules  687,  688,  689,  without  the  Judge  having  direc- 
ted judgment  to  be  entered,  there  may,  as  of  old,  be  noth- 
ing to  attach  until  judgment  has  been  actually  entered,  but 
that  is  not  this  case. 

Then  as  to  the  solicitors’  lien.  No  doubt  they  had 
such  a lien,  and  the  attachment  was  subject  to  it : sec. 
189.  The  complaint  is  that  the  Judge  below  has 
dealt  with  it,  fixing  it  at  $50  instead  of  referring  it  to 
the  taxing  officer.  I understood  counsel  for  the  appellant 
(the  judgment  debtor)  to  present  the  solicitor’s  case  on 
this  point,  and  to  suggest  that  too  small  a sum  had  been 
allowed.  From  the  report  of  the  evidence,  I must  take  it 
that  all  parties  were  represented  at  the  trial,  primary 
creditor  and  debtor,  garnishee,  and  lien-holders.  The  Judge 
had  power  under  sec.  197  to  bring  the  latter  before 
him  ; and  I see  that  they  proved  their  lien  and  claimed  it, 
and  asked  for  their  costs  of  proving  it.  The  Judge  had 
under  that  section  jurisdiction  to  “ inquire  into  and  decide 
upon  the  claim,  and  allow  or  give  effect  to  it  or  hold  it 
void.”  I think  he  might  ^decide  upon  the  proper  sum  to 
be  allowed,  and  was  not  bound  to  refer  it  elsewhere.  It  is 
unnecessary  to  invoke  in  aid  of  his  authority  the  Rules 
of  the  Judicature  Act  as  to  the  attachment  of  debts. 
Sec.  197  seems  to  meet  the  case,  if  the  parties  were  pro- 
perly before  him,  as  I hold  they  were. 

The  appeal  is,  therefore,  dismissed  with  the  usual  costs. 
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Knight  v.  Town  of  Ridgetown  et  al. 

Notice  of  trial — Service  by  plaintiff  on  two  defendants — Set  aside  on  applica- 
tion of  one — No  notice  to  the  other — Costs  of  the  day. 

Where  there  were  two  defendants  and  notice  of  trial  was  given  by  the 
plaintiff  to  both,  and  set  aside  upon  the  application  of  one  without 
notice  to  or  knowledge  of  the  other,  who  attended  with  his  witnesses  at 
the  time  and  place  named  in  the  notice  : — 

Held , that  the  defendant  who  moved  against  the  notice  of  trial  was  not 
bound  to  give  the  other  defendant  notice  of  the  motion ; that  it  was 
the  duty  of  the  plaintiff,  if  he  desired  to  protect  himself,  to  notify  that 
defendant  that  the  notice  had  been  set  aside  ; and  therefore  the  plaintiff 
should  pay  the  costs  of  the  day. 

[November  29,  1890. — Street,  J.] 

Motion  by  the  defendants  the  Canada  Southern  Bail- 
way Company  to  have  a clause  added  to  the  judgment 
pronounced  by  Street,  J.,  at  the  trial,  providing  for  the 
costs  of  these  defendants  of  attending  with  witnesses  at 
the  Chancery  Sittings  at  Chatham  in  October,  1889,  or  for 
a separate  order  for  these  costs. 

Notice  of  trial  for  this  sittings  was  served  upon  all  the 
defendants  by  the  plaintiff,  but  was  set  aside  upon  the 
application  of  the  defendants  the  corporation  of  the  town 
of  Bidgetown,  without  notice  to  the  applicants,  who 
accordingly  attended  and  were  ready  to  proceed  at  the 
sittings. 

The  trial  afterwards  took  place  before  Street,  J.,  at 
the  Chatham  Assizes. 

The  motion  was  argued  before  Street,  J.,  in  Chambers, 
on  29th  November,  1890. 

B.  W.  Saunders , for  the  applicants. 

Langton,  Q.  C.,  for  the  plaintiff. 

Hoyles,  Q.  C.,  for  the  defendants  the  corporation  of  the 
town  of  Bidgetown. 

Judgment  was  delivered  the  same  day. 

Street,  J. — This  action  was  entered  for  trial  before  me 
at  the  Chatham  Spring  Assizes,  in  April,  1889. 
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Upon  the  application  of  the  defendants  the  corporation 
of  Ridge  town,  the  trial  was  postponed  at  their  expense  in 
order  that  they  might  bring  in  other  parties  as  defendants. 
This  having  been  done,  the  plaintiff  gave  notice  of  trial 
for  the  Chancery  Sittings  in  October,  1889,  to  all  the 
defendants.  This  notice  of  trial  was  set  aside  by  the 
Master  in  Chambers,  upon  the  application  of  the  defen- 
dants the  corporation  of  Ridgetown,  notice  of  the  appli- 
cation being  served  upon  the  plaintiff’s  solicitor  only,  and 
not  upon  the  solicitors  for  the  other  defendants. 

The  Canada  Southern  Railway  Company,  wTho  had  been 
brought  in  by  amendment,  who  had  received  notice  of 
trial,  and  had  no  notice  or  knowledge  that  it  had  been  set 
aside,  appeared  with  their  witnesses  at  the  Chancery  Sit- 
tings, prepared  to  proceed  with  their  defence,  and  then 
learned  for  the  first  time  that  the  notice  of  trial  had  been 
set  aside.  They  applied  to  the  presiding  Judge  for  the 
costs  of  the  day,  and  although  no  note  was  taken  of  his 
decision,  and  the  recollection  of  the  counsel  for  the  plain- 
tiff, who  opposed  the  application,  is  somewhat  different 
from  that  of  the  counsel  for  the  railway  company,  I 
think  the  proper  conclusion  is  that  the  determination  of 
this  question  was  left  to  be  disposed  of  at  the  trial.  At 
the  trial  an  application  was  made  to  me  during  the  argu- 
ment that  I should  dispose  of  these  costs,  but  the  material 
then  before  me  did  not  enable  me  to  do  so.  I reserved  my 
decision  upon  the  whole  case,  and  in  disposing  of  it  I 
made  no  special  disposition  of  this  portion  of  the  costs ; 
and  the  matter  has  been  fully  argued  before  me  by  coun- 
sel for  all  parties  upon  affidavits  setting  forth  the  facts. 

I think  that,  having  been  served  by  the  plaintiff  with 
notice  of  trial  for  the  Assizes,  the  defendants  the  railway 
company  were  entitled  to  attend,  as  they  did,  prepared  to 
proceed  in  accordance  with  the  notice  ; that  the  defen- 
dants the  corporation  of  Ridgetown  were  not  bound  to 
give  their  co-defendants  notice  of  their  motion  to  set  aside 
the  notice  of  trial  served  upon  them ; and  that  it  was 
the  duty  of  the  plaintiff,  who  had  given  the  railway  com- 
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pany  the  notice  of  trial,  also  to  give  them  notice  that  it 
had  been  set  aside,  if  they  desired  to  protect  themselves 
against  the  consequences  of  having  given  it.  As  the 
notice  of  trial  has  been  set  aside,  prima  facie  it  must  be 
taken  to  have  been  improperly  given,  and  the  consequences 
flowing  from  its  having  been  given  must  fall  upon  them. 

The  order  will  be  that  the  plaintiff  do  pay  to  the  defen- 
dants the  Canada  Southern  Railway  Company  the  costs 
of  the  day  incurred  at  the  time  at  which  the  abortive 
notice  of  trial  was  given,  and  the  costs  of  this  application, 
which  I fix  at  $10 ; and  that  the  defendants  the  Canada 
Southern  Railway  Company  pay  to  the  defendants  the 
corporation  of  Ridgetown,  against  whom  this  application 
is  dismissed,  their  costs  of  the  application,  which  I fix  at 
$10. 
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McLean  y.  Allen. 


Receiver — Equitable  execution — Share  under  will — Construction  of  will — 
Security — Creditors'  Relief  Act — Costs — Appointment  of  receiver  in 
action  in  which  judgment  recovered. 

Motion  by  the  plaintiff  to  continue  an  order  for  the  appointment  of  a 
receiver  by  way  of  equitable  execution,  and  motion  by  the  defendant  to 
discharge  the  order. 

The  interest  of  the  defendant  in  the  property  sought  to  be  realized  was 
acquired  under  a will  devising  an  interest  to  him  during  his  life  for 
the  support  and  maintenance  of  himself  and  his  children,  with  re- 
mainder to  the  heirs  of  his  body  or  to  such  of  his  children  as  he 
might  devise  the  same  to.  The  property  in  question  consisted  of  real 
as  well  as  personal  property  : — 

Held,  that  the  defendant  was  entitled  under  the  will  to  a beneficial 
interest  which  should  be  applied  in  payment  of  his  debts  ; but  it  could 
not  be  decided  upon  this  motion  whether  his  creditors  were  entitled  to 
the  whole  or  only  to  a portion. 

2.  That  as  the  rights  of  the  receiver  were  limited  to  receiving  those 
moneys  which  were  the  absolute  property  of  the  debtor  free  from  any 
trust,  it  was  not  improper  to  make  the  appointment  without  security. 

3.  That  the  provisions  of  the  Creditors’  Relief  Act  form  an  exception  to 
the  general  rule  and  are  not  to  be  extended  to  cases  not  actually  pro- 
vided for  by  that  Act ; and  therefore  the  appointment  of  the  receiver 
was  properly  made  for  the  benefit  of  the  plaintiff  alone. 

4.  That  costs  should  not  have  been  awarded  against  the  defendant  upon 
an  ex  parte  motion. 

5.  That  it  is  proper  to  appoint  the  receiver  in  the  action  in  which  judg- 
ment has  been  recovered. 


[December  18,  1890. — Street,  J.] 

The  plaintiff  having  an  unsatisfied  judgment  against 
the  defendant,  moved  ex  parte  for  an  order  for  a receiver 
by  way  of  equitable  execution  to  receive  the  share  or 
interest  of  the  defendant  in  the  estate  of  his  aunt,  the 
late  Kate  Vankoughnet,  under  her  will,  by  which  she  gave 
and  devised  her  interest  in  the  estate  of  her  late  father  to 
the  defendant  during  his  life  for  the  support  and  mainte- 
nance of  himself  and  his  children,  with  remainder  to  the 
heirs  of  his  body,  or  to  such  of  his  children  as  he  might 
devise  the  same  to. 

Upon  this  application  an  order  was  made  by  Galt,  C.  J., 
on  the  11th  April,  1890,  appointing  one  Furness  receiver 
until  the  11th  June,  1890,  or  until  further  order,  to  receive 
all  moneys  to  which  the  defendant  might  become  entitled 
under  the  will,  and  restraining  the  defendant  from  receiv- 
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ing  or  dealing  with  his  share  of  the  estate  to  the  prejudice 
of  the  receiver.  The  order  also  provided  that  the  defendant 
should  pay  to  the  plaintiff  his  costs  of  the  motion,  or  that 
the  receiver  should  be  at  liberty  to  pay  them  out  of  the 
moneys  which  might  come  to  his  hands  as  receiver  ; and 
that  the  receiver,  after  he  should  have  received  sufficient 
to  satisfy  all  moneys  which  he  should  be  entitled  to  collect 
in  respect  of  the  judgment  and  subsequent  proceedings, 
should  pass  his  accounts  as  receiver,  and  pay  all  balances, 
if  any,  over  and  above  what  he  should  be  entitled  to  collect, 
into  Court,  and  should  be  discharged. 

The  defendant  moved  to  discharge  this  order,  and  the 
plaintiff  moved  to  continue  it. 

Both  motions  were  several  times  enlarged,  and  finally 
came  on  for  argument  before  Street,  J.,  in  Court  on  the 
9th  Decem.ber,  1890. 

D.  W.  Saunders,  for  the  defendant.  The  order  should 
be  discharged  on  the  grounds : (1)  That  it  is  not  shewn 
that  there  is  anything  for  the  receiver  to  receive ; the 
Court  will  not  construe  the  will  to  find  out : Graham  v. 
Devlin , 9 C.  L.  T.  Occ.  N.  137.  (2)  That  the  security 
required  from  a receiver  in  such  cases  was  not  ordered  to 
be  given,  though  not  expressly  excepted,  and  has  not  in 
fact  been  given.  A receiver  must  give  security  unless  all 
parties  consent,  and  where  infants  are  interested  security 
will  not  be  dispensed  with  : Kerr  on  Receivers,  2nd  ed.  p. 
114  ; Tylee  v.  Tylee , 17  Beav.  583  ; Holmested  & Langton’s 
Judicature  Act,  p.  218.  (3)  The  receiver  should  have  been 

appointed,  if  at  all,  for  the  general  benefit  of  creditors : 
Sylvester  v.  McEachon,  9 C.  L.  T.  Occ.  N.  138.  (4)  That 

the  order  on  its  face  is  a final  order,  and  should  not  have 
been  issued  as  such  upon  an  ex  parte  application.  See 
Article  in  9 C.  L.  T.  at  p.  132.  (5)  That  the  order  directs 

payment  of  costs  by  the  defendant,  which  is  certainly 
wrong  in  an  ex  parte  order : Morgan  on  Costs,  p.  46  ; Nolces 
v.  Gibbon,  3 Jur.  N.  S.  282  ; Cast  v.  Poyser,. 26  L.  J.  Ch. 
353. 
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A.  H.  Marsh , Q.  C.,  for  the  plaintiff.  The  receiver 
should  be  continued.  It  is  true  that  upon  this  application 
the  Court  will  not  construe  the  will  so  as  to  bind  others. 
If  the  gift  to  the  defendant  is  not  for  his  own  benefit 
entirely,  the  receiver  will  have  to  separate  his  share,  and, 
if  necessary,  can  bring  an  action  for  that  purpose.  But  I 
contend  the  will  gives  the  defendant  an  estate  tail,  and 
that  there  is  no  trust  at  all.  A life  estate,  free  from  any 
trust,  would  be  sufficient  for  the  purposes  of  my  argument. 
Upon  this  point,  I refer  to  Re  Robertson's  Trust , 6 W.  R. 
405;  Bond  v.  Dickinson , 33  L.  T.  N.  S.  221 ; Benson  v.Whit- 
tam , 5 Sim.  22  ; Thorp  v.  Owen,  2 Ha.  607  ; Farr  v. 
Hennis,  44  L.  T.  N.  S.  202 ; Lambe  v.  Eames,  L.  R.  10 
Eq.  267.  But  suppose  that  here  there  is  a trust,  there  is 
yet  such  an  interest  as  can  be  made  available  under 
equitable  execution : see  article  in  9 C.  L.  T.  at  p.135. 
Fisken  v.  Brooke,  4 A.  R.  8,  may  be  in  my  way,  but  it 
cannot  be  said  in  this  case  that  we  could  proceed  by  gar- 
nishment. If  a receiver  is  appointed,  the  only  effect  is  to 
give  him  a status ; it  determines  nothing.  An  inquiry 
will  be  directed  to  ascertain  what  the  estate  is  : Re  Peace 
and  Waller,  24  Ch.  D.  405.  As  to  security,  Mr.  Kerr  in  his 
work  at  the  page  referred  to  is  not  dealing  with  receivers 
by  way  of  equitable  execution.  See  article  in  9 C.  L.  T. 
at  p.  132.  As  to  the  rights  of  other  creditors,  the  doctrine 
is  “ first  come,  first  served.”  The  note  to  Sylvester  v. 
McEachon,  9 C.  L.  T.  Occ.  N.  138,  shews  that  there  are 
contrary  decisions  to  it.  See  the  article  already  refer- 
red to,  at  p.  152.  It  is  said  that  the  spirit  of  the  Creditors* 
Relief  Act  applies  to  such  a case  as  this ; but  a statute 
has  no  spirit. 

Saunders,  in  reply.  As  to  the  nature  of  the  defendant’s 
estate  under  the  will,  I refer  to  Lewin  on  Trusts,  Bl.  ed., 
p.  137  ; Scott  v.  Key,  35  Beav.  291 ; RaiJces  v.  Ward,  1 Ha. 
445 ; Carr  v.  Living,  28  Beav.  644;  Woods  v.  Woods,  1 My. 
& Or.  at  pp.  408-9.  Such  an  interest  as  this  is  not  attach- 
able : Gilbert  v.  Jarvis , 16  Gr.  265  ; Fisken  v.  Brooke,  4 
A.  R.  8. 
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Judgment  was  delivered  on  the  18th  December,  1890. 

Street,  J. — This  is  a motion  on  the  part  of  the  plaintift 
to  continue  an  order  for  the  appointment  of  a receiver  by 
way  of  equitable  execution,  the  appointment  having  been 
made  by  an  order  of  the  learned  Chief  Justice  of  the  Com- 
mon Pleas  Division,  and  being  about  to  expire.  The 
motion  is  opposed  by  the  defendant  upon  various  grounds. 

The  interest  of  the  defendant  in  the  property  sought  to 
be  realized  is  acquired  by  him  under  the  will  of  Miss  Kate 
Yankoughnet,  dated  26th  March,  1889,  the  clause  in  which 
is  as  follows  : “ In  the  event  of  my  sister  Harriet  Louisa 
Allen  surviving  me,  I give  and  devise  to  her  my  one-seventh 
interest  in  the  estate  of  my  late  father,  Philip  Yankoughnet, 
to  be  used  by  her  during  the  term,  of  her  natural  life,  and 
after  her  death,  or  in  the  event  of  her  dying  before  me,  I 
give  and  devise  such  interest  to  my  nephew  Edwin  Allen 
during  his  life  for  the  support  and  maintenance  of  himself 
and  his  children,  with  remainder  to  the  heirs  of  his  body, 
or  to  such  of  his  children  as  he  may  devise  the  same  to.” 

Edwin  Allen  is  the  judgment  debtor  in  the  present 
action.  Harriet  Louisa  Allen  mentioned  in  this  clause  of 
the  will  is  dead.  The  property  in  question  consists  of  real 
as  well  as  personal  property  of  considerable  value. 

It  is  objected  by  the  defendant  that  his  children  are 
entitled  to  be  supported  out  of  the  property,  and  that  they 
are  not  parties  to  this  motion. 

It  is  plain  that  I can  do  nothing  in  their  absence  to 
prejudice  their  rights,  but  I think  a prima  facie  case  is 
made  out  shewing  the  defendant  entitled  to  a beneficial 
interest  in  the  estate  in  question  which  should  be  applied 
in  payment  of  his  debts.  Whether  his  creditors  are  en- 
titled to  take  the  whole  of  what  passed  to  him  under  the 
will  above  quoted,  or  whether  they  are  entitled  to  a por- 
tion only,  is  something  which  cannot  be  decided  upon  the 
present  motion.  Upon  the  construction  of  the  will,  I have 
referred  to  the  following  amongst  other  cases  : Re  Robert- 
son's Trust , 6 W.  R.  405  ; Bond  v.  Dickinson , 33  L.  T.  N.  S. 
221  ; Carr  v.  Living , 28  Beav.  644. 
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It  was  farther  objected  that  the  order  was  made  for  the 
appointment  of  a receiver  without  security,  and  that  this 
should  not  be  done,  especially  where  the  rights  of  infants 
are  concerned. 

If  the  receiver  here  were  to  be  authorized  to  receive 
money  belonging  to  any  one  but  the  debtor,  it  would  be 
wrong  to  appoint  a receiver  without  security,  but  his  rights 
here  will  be  limited  to  receiving  those  moneys  which  are 
the  absolute  property  of  the  debtor,  free  from  any  trust ; 
and  that  being  the  case,  it  does  not  appear  to  be  improper 
under  the  circumstances  to  make  the  appointment  without 
security,  the  receiver’s  rights  being  limited  to  receiving  the 
amount  of  the  judgment  debt,  and  the  plaintiff  consenting 
to  be  responsible  for  him. 

It  is  said  that  the  appointment  should  have  been 
declared  to  be  for  the  benefit  of  all  the  creditors  of  the 
defendant  and  not  for  that  of  the  plaintiff  only.  The 
decisions  upon  this  subject  are  conflicting.,  and  for  the 
present  I think  I should  follow  those  of  the  learned  Chief 
Justices  of  the  Queen’s  Bench  Division  and  of  the  Com- 
mon Pleas  Division,  in  which  my  brother  Falconbridge 
has  concurred,  and  hold  that  the  provisions  of  the  Credi- 
tors’ Relief  Act  form  an  exception  to  the  general  rule,  and 
are  not  to  be  extended  to  cases  not  actually  provided  for 
in  that  Act. 

I think  that  costs  should  not  have  been  awarded  against 
the  defendant  upon  an  ex  parte  motion,  and  that  those 
costs  should  be  abandoned  by  the  plaintiff  as  a condition 
of  the  order  which  I make  for  the  continuation  of  the 
appointment  of  Mr.  Furness  as  receiver.  The  costs  of  this 
motion  should  be  given  to  the  plaintiff,  and  the  cross- 
motion to  discharge  the  order  for  the  receiver  should  be 
dismissed  without  costs.  It  will  be  proper  to  embody  in 
the  order  to  be  made  upon  the  plaintiff’s  present  motion  a 
declaration  that  the  receiver  shall  not  under  it  be  entitled 
or  authorized  to  receive  any  money  in  which  any  person 
other  than  the  judgment  debtor  has  any  interest. 
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I may  add  that  the  proper  practice  appears  to  be  to 
appoint  the  receiver  in  the  action  in  which  judgment  has 
been  recovered,  and  not  to  require  a new  action  to  be 
brought  for  the  purpose.  See  Smith  v.  Cowell , 6 Q.  B.  D. 
75 ; Salt  v.  Cooper , 16  Ch.  D.  544. 


Toronto  Dental  Manufacturing  Company  v. 
McLaren  et  al. 


Judgment — Application  by  plaintiffs  to  vacate  their  own  judgment — Fraud — 
M istaJce — Merger. 

Judgment  was  recovered  by  the  plaintiffs  against  the  defendant  upon  a 
promissory  note  given  for  part  of  the  purchase  money  of  goods  sold  by 
the  plaintiffs  to  the  defendant. 

Under  execution  issued  upon  the  judgment,  the  goods  sold  were  seized 
and  were  claimed  by  the  defendant’s  wife  under  a bill  of  sale  from  her 
husband,  which  recited  that  in  purchasing  the  goods  he  acted  as  her 
agent 

Held , upon  the  evidence,  that  fraudulent  collusion  between  the  husband 
and  wife  to  defeat  the  plaintiffs’  claim  was  not  established  ; and  in  the 
absence  of  fraud  or  mistake  the  Court  would  not  grant  the  plaintiffs 
the  extraordinary  relief  of  vacating  the  judgment  against  the  defen- 
dant in  order  to  allow  them  to  proceed  against  the  wife  : — 

Held,  also,  that  so  long  as  the  judgment  stood,  no  action  could  be  brought 
upon  the  original  cause  of  action,  which  had  become  merged. 

[November  29,  1890. — Rose,  J.] 

In  April,  1888,  the  plaintiff  company  went  into  liquida- 
tion, and  a liquidator  was  appointed.  The  stock  and  plant 
of  the  company  were  sold  by  the  liquidator  to  Hugh  Mc- 
Laren, who  had  previously  been  manager  of  the  company, 
for  $1,722.20 ; the  terms  of  payment  being  $500  in  cash, 
$500  in  three  months,  and  $722.20  in  six  months.  The 
purchaser,  Hugh  McLaren,  gave  promissory  notes,  indorsed 
by  his  son,  J.  M.  McLaren,  for  the  $500  and  $722.20  pay- 
ments. The  goods  were  handed  over  to  Hugh  McLaren, 
and  the  business  formerly  carried  on  by  the  company  was 
resumed  by  him,  and  a sign  put  up  over  the  door  “ H.  Mc- 
Laren & Son.” 
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The  $500  note  was  paid  at  maturity,  but  the  $722.20 
note  was  not.  The  liquidator  frequently  applied  to  Hugh 
McLaren  for  payment  of  this  note,  and  threatened  legal 
proceedings, but  McLaren  urged  delay,  stating  that  he  could 
dispose  of  the  goods  to  better  advantage  than  the  sheriff. 
In  answer  to  a letter  from  the  liquidator’s  solicitors,  Hugh 
McLaren’s  solicitors  wrote  on  the  11th  of  March,  1890, 
stating  that  he  had  been  manufacturing,  and  that  he 
would  be  ready  to  make  a substantial  payment  in  a few 
weeks. 

Some  time  after  this  the  liquidator  began  an  action,  in 
the  name  of  the  company,  upon  the  promissory  note  for 
$722.20,  against  Hugh  McLaren  and  his  son,  and  recovered 
judgment  therein  by  default  on  the  22nd  May,  1890. 
Execution  was  issued  and  the  sheriff  on  the  28th  of  May 
went  to  the  premises  where  the  business  was  carried  on 
and  seized  the  stock  and  plant.  He  was  then  informed 
by  Hugh  McLaren  that  his  wife  claimed  the  goods. 

This  claim  was  under  a bill  of  sale  from  Hugh  McLaren 
to  his  wife  Janet,  made  on  the  7th  March,  1889.  The  bill 
of  sale  recited  that  in  making  the  purchase  Hugh  McLaren 
acted  as  agent  for  his  wife,  and  that  the  $500  cash  pay- 
ment was  her  money,  and  the  bill  of  sale  was  made  to  her 
of  her  own  property,  in  pursuance  of  a request  by  her. 

The  liquidator  on  the  31st  May,  1890,  began  an  action, 
in  the  name  of  the  company,  against  Janet  McLaren,  to 
recover  the  third  instalment  of  the  purchase  money, 
represented  by  the  note  for  $722.20,  charging  her  as  the 
principal  in  the  purchase.  The  liquidator  moved  under 
Rule  739  for  a summary  judgment  in  that  action,  but  his 
motion  was  refused  on  the  defence  being  raised  that  the 
judgment  against  the  husband  as  agent  was  a bar  to  a 
recovery  against  the  wife  as  principal,  it  being  held  that 
where  such  a defence  was  raised  it  could  not  properly  be 
decided  upon  a summary  application. 

The  liquidator  then  made  an  application  to  the  Master 
in  Chambers,  in  both  actions,  for  an  order  giving  the 
plaintiffs  leave  to  vacate  the  judgment  against  Hugh  Me- 
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Laren  and  to  discontinue  the  action  against  him  without 
costs,  and  for  leave  to  proceed  with  the  action  against 
Janet  McLaren  as  though  the  judgment  against  Hugh 
McLaren  had  not  been  recovered,  on  the  ground  that  the 
defendants  had  actively  misled  the  plaintiffs  into  recover- 
ing judgment  against  Hugh  McLaren  and  had  conspired 
to  defeat  the  plaintiffs’  claim. 

On  the  11th  November.  1890,  the  Master  made  the  order 
asked  for  by  the  plaintiffs. 

The  defendants  appealed  from  this  order,  and  the  appeal 
was  argued  before  Hose,  J.,  in  Chambers,  on  the  18th 
November,  1890. 

J.  M.  Clark,  for  the  defendant  Hugh  McLaren.  There 
is  no  jurisdiction  to  interfere  with  the  judgment  of  the 
Court : Lightbound  v.  Hill , 9 P.  It.  295.  Delay  is  a bar. 
The  cause  of  action  is  merged  in  the  judgment.  There  is 
no  precedent  or  authority  for  the  order. 

C.  J.  Holman,  for  the  defendant  Janet  McLaren.  The 
application  is  too  late ; the  plaintiffs  have  pursued  their 
remedy.  The  liquidator  contemplated  certain  security  in 
making  the  sale,  namely,  the  promissory  notes  which  were 
given.  The  cause  of  action  has  been  merged  in  the  judg- 
ment; and  the  judgment  cannot  now  be  re-opened.  The 
bill  of  sale  is  not  signed  by  Janet  McLaren,  and  she  is  not 
bound  by  its  recitals. 

G.  G.  Mills , for  the  plaintiffs.  There  was  no  delay  on 
the  part  of  the  plaintiffs ; knowledge  that  the  wife  was  or 
claimed  to  be  principal  was  first  acquired  on  the  28th 
May,  and  the  action  against  her  was  begun  on  the  31st 
May.  The  cause  of  action  may  be  merged,  but  on  the 
judgment  being  set  aside,  the  whole  matter  is  at  large. 
Janet  McLaren,  though  she  has  not  signed  the  bill  of  sale, 
has  sworn  to  the  usual  affidavits  of  bona  fides.  This  is  a 
case  of  election,  and  not  of  joint  contract  as  in  Kendall  v. 
Hamilton,  4 App.  Cas.  504,  where  there  was  only  one  cause 
of  action.  Here  there  are  two  alternative  causes  of  action, 
and  the  plaintiffs  have  the  right  to  elect  between  these 
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two.  There  can  be  no  election  until  there  is  knowledge. 
Acts  done  without  knowledge,  even  such  as  recovering  a 
judgment,  cannot  amount  to  an  election.  The  Court  will 
not  assist  these  defendants  in  carrying  out  a conspiracy  to 
defeat  the  just  claim  of  the  plaintiffs.  I refer  to  Scarf e v. 
Jardine,  7 App.  Cas.  at  pp.  360-2;  Calder  v.  Dobell,  L.  R. 
6 C.  P.  at  p.  494  ; Curtis  v.  Williamson,  L.  R.  10  Q.  B.  57  ; 
Kerr  on  Fraud,  2nd  ed.,  pp.,  3, 4,  5, 15  ; Re  Hodgson,  31  Ch. 
D.  177 ; Wilson  v.  Thornburg,  L.  R.  10  Ch.  239  ; Cannon 
v.  Reynolds,  5 E.  & B.  301 ; Lancaster  Banking  Co.  v. 
Cooper,  9 Ch.  D.  594. 

Judgment  was  delivered  on  the  29th  November,  1890. 

Rose,  J. — I have  had  .much  difficulty  in  arriving  at.  a 
satisfactory  conclusion  in  this  case.  If  Janet  McLaren  was 
an  undisclosed  principal,  it  is  clear  that  the  company  never 
sold  the  goods  on  her  credit,  or  expected  to  have  the 
security  of  her  liability  therefor.  The  goods  were  sold  to 
the  husband  on  his  credit  and  the  security  of  a promis- 
sory note  indorsed  by  the  son.  The  father  and  son  were 
sued  advisedly  and  not  by  mistake,  and  by  the  judgment 
the  simple  contract  debt  became  merged  in  the  judgment 
debt — “ transit  in  rem  judicatam.” 

So  long  as  the  judgment  stands,  no  action  can  be  brought 
on  the  original  cause  of  action  against  the  principal. 

It  does  not  depend  upon  the  doctrine  of  election,  but 
of  merger : King  v.  Hoare,  13  M.  & W.  494 ; Kendall 
v.  Hamilton,  4 App.  Cas.  504  ; Re  Hodgson,  31  Ch.  D.  at 
pp.  184,  5,  7,  9.  See  further  as  to  merger  by  judgment: 
In  re  European  Central  R.  W.  Co.,  Ex  parte  Oriental 
Financial  Corporation,  4 Ch.  D.  33,  and  Popple  v 
Sylvester,  22  Ch.  D.  98. 

I have  not  been  referred  to  any  English  or  Canadian 
decision  on  the  effect  of  vacating  or  setting  aside  the 
judgment  in  such  a case ; but  in  Freeman  on  Judgments, 
sec.  218,  it  is  said:  “If  plaintiff  recover  judgment 
against  one  of  several  joint  obligors,  and  it  is  reversed,  he 
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may  proceed  against  all  of  them  in  a new  action  citing 
Maghee  v.  Collins , 27  Ind.  83,  where  the  matter  is  dis- 
cussed and  the  judgment  is  founded  on  the  reasoning  there 
set  out ; it  being  said  that  no  authority  in  point  could  be 
found.  The  judgment  will  repay  perusal. 

No  case  has  been  cited,  and  I have  not  been  able  to  find 
any,  where  a judgment  has  been  set  aside  at  the  request  of 
the  plaintiff  to  enable  him  to  bring  an  action  against  a 
party  whose  liability  had  been  discovered  after  the  judg- 
ment. If  it  can  be  done,  it  is  a matter  of  discretion. 

The  only  cases  that  I have  found  throwing  light  upon 
the  question  are  Cannan  v.  Reynolds , 5 E.  & B.  301,  where 
relief  was  given  on  the  ground  of  mistake ; Ritchie  v. 
Worthington,  7 U.  C.  L.  J.  p.  208,  where  it  was  refused, 
Richards,  J.,  saying  that  he  was  not  sure  the  parties  would 
be  placed  in  the  same  position;  and  Hamilton  v.  Holcomb , 
12  C.  P.  229,  where  Draper,  C.  J.,  refused  relief  on  the 
ground  of  too  great  delay  in  making  the  application. 

These  cases  are  not  like  the  one  in  question,  save  that  in 
them  the  plaintiff  sought  to  have  his  judgment  set  aside 
so  as  to  obtain  relief  from  which  he  would  have  been  barred 
if  the  judgment  remained. 

The  case  of  Lancaster  Banking  Co.  v.  Cooper , 9 Ch.  D. 
594,  at  first  sight  seems  in  the  plaintiffs'"  favour;  but  there 
the  judgment  was  against  the  wrong  person — a clear  mis- 
take. It  was  desired  to  obtain  judgment  against  the  heir 
of  an  estate,  and  after  judgment  it  was  discovered  that  the 
defendant,  an  infant,  was  not  the  heir,  but  an  illegitimate 
child.  Jessel,  M.  R.,  ordered  the  judgment  to  be  set  aside 
and  the  action  dismissed  without  costs. 

If  such  an  order  as  the  one  in  question  were  permissible, 
I should  have  expected  some  suggestion  of  the  practice 
in  the  very  full  discussion  by  the  Judges  in  Kendall  v. 
Hamilton,  for  in  that  case  the  equitable  rights  of  parties 
since  the  Judicature  Act  were  fully  considered. 

The  Lord  Chancellor,  Lord  Cairns,  said,  at  p.  514  : 
“ But  it  would  be  no  less  contrary  to  justice  that  the  credi- 
tor should  be  able  to  sue  first  the  agent  and  then  the 


94  ONTARIO  PRACTICE  REPORTS.  [VOL. 

principal,  when  there  was  no  contract,  and  when  it  was 
never  the  intention  of  any  of  the  parties  that  he  should  do 
so/’ 

Lord  Hatherley,  at  p.  523,  after  referring  to  the  fact 
that  it  was  only  by  a fortunate  accident  of  Hamilton  being 
a solvent  party  that  the  plaintiff  found  that  he  had  a sol- 
vent co-contractor  of  whom  he  had  been  unaware,  added: 
“ I think  it  would  not  be  conducive  to  the  advancement  of 
abstract  justice  that  he  should  have  an  opportunity  of  suing 
this  person  whom  he  did  not  sue  when  he  sued  the  two 
co- contractors.  * * If  there  is  any  injustice  in  it ,it  can 

only  be  remedied  by  the  Legislature”  &c. 

Lord  Penzance,  who  dissented  from  the  result,  at  p.  529 
said  : “ The  conduct  of  his  co-contractor  in  permitting  the 
plaintiff  to  go  on  to  judgment  against  him  alone,  has 
rendered  a joint  action  against  the  two  impossible.  The 
plaintiff  has  no  longer  a joint  promise  upon  which  to  sue 
the  two;  the  promise  of  one  having  passed  into  res  judicata” 
Lord  Blackburn,  at  p.  544:  “ They  have  destroyed  that 
remedy  by  taking  a judgment  against  persons  who  turn 
out  to  be  insolvent.  * * The  plaintiffs  got  a right  by 

operation  of  law,  without  any  merits  of  their  own,  by  what, 
as  far  as  regards  them,  was  pure  good  luck.  They  have 
lost  it  by  what  was  no  fault  of  theirs,  but  was,  as  far  as 
they  were  concerned,  pure  bad  luck.” 

Notwithstanding  all  these  very  strong  statements  which 
I have  italicized,  no  one  suggests  that  relief  could  be 
obtained  by  setting  aside  the  judgment  and  allowing  the 
plaintiff  to  proceed  against  Hamilton. 

I should  not  feel  justified  in  making  such  an  order  with- 
out precedent,  except  upon  a case  made  practically  of 
fraud  ; but  if  it  is  a matter  of  discretion,  I ought  not  to 
interfere  if  the  facts  are  such  as  lead  me  to  conclude  that 
it  would  be  inequitable  not  to  allow  the  order  to  stand. 

I have,  therefore,  examined  the  statements  of  fact  on  the 
material  before  me,  and  it  appears  that  the  claim  for  relief 
by  the  plaintiff  is  rested  on  the  ground  that  the  husband 
deceived  the  plaintiff  by  asserting  that  he  was  the  pur- 
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chaser  and  leading  the  plaintiff  to  believe  that  the  goods 
purchased  would  afford  additional  security  for  the  pay- 
ment of  the  debt. 

I have  come  to  the  conclusion  on  the  material  that  the 
husband  was  in  fact  the  purchaser,  and  not  the  wife ; that 
the  property  in  the  goods  vested  in  him  ; and  that  the  $500 
advanced  by  the  wife  was  merely  an  advance  on  the 
understanding  that  he,  the  husband,  should  himself  pay 
the  balance  of  the  purchase  money,  should  not  pledge  the 
wife’s  credit  in  any  way,  and  should  afterwards  convey 
the  property  to  her. 

It  is  clear  from  the  evidence  of  both  husband  and  wife 
that  she  was  not  to  become  liable  for  the  purchase  money. 
She  advanced  $500,  and  left  her  husband  to  arrange  as 
best  he  might  with  that  money  to  purchase  the  goods.  If 
she  were  to  be  held  liable  for  the  purchase  money,  it  would 
be  in  violation  of  the  agreement  made  at  the  time  she 
advanced  the  money.  It  follows  that  she  never  was  a 
principal,  and  the  husband  was  not  her  agent  to  make  the 
purchase  ; otherwise  he  would  have  been  an  agent  to  make 
her  liable  for  the  purchase  money.  Whether  she  can  hold 
the  goods  against  the  plaintiff  is  a question  I need  not 
consider ; but  feeling  it  necessary  to  form  an  opinion  on 
the  question  as  to  whether  a fraud  has  been  perpetrated 
on  the  plaintiff  by  the  collusion  of  the  husband  and  wife 
in  having  the  husband  enter  into  the  contract  in  his  own 
name  while  the  goods  were  to  be  the  wife’s,  I am  of  the 
opinion  that  such  a case  has  not  been  made  out  on  the 
material  before  me  as  would  justify  the  Court  in  granting 
the  extraordinary  relief  here  asked  for,  and  establishing  a 
precedent  which  might  possibly  be  troublesome  in  other 
cases. 

The  recital  in  the  bill  of  sale  is  contrary  to  the  fact  as 
it  appears  from  the  statements  made  by  both  husband  and 
wife.  There  was  no  necessity  for  a bill  of  sale  if  the 
plaintiff’s  theory  is  correct. 

The  husband’s  evidence  shews  that  it  was  given  in  pur- 
suance of  a promise  made  to  the  wife  at  the  time  she 
advanced  the  money. 
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While,  in  my  opinion,  the  appeal  should  succeed,  I da 
not  think  the  husband  or  wife  should  have  any  costs. 
They  by  the  recital  in  the  bill  of  sale  have  induced  the 
motion,  and  must,  I think,  bear  their  own  costs. 


Watson  v.  Ontario  Supply  Company  et  al. 

Husband  and  wife — Married  woman — Judgment  debtor — Refusal  to  attend 
for  examination — Commitment — Con.  Rules  926,  932. 

An  order  may  be  made  for  the  commitment  of  a married  woman  to  gaol 

for  refusal  to  attend  for  examination  as  a judgment  debtor. 

Rules  926  and  932,  and  R.  S.  0.  ch.  67,  sec.  7,  considered. 

Metropolitan  L.  & S.  Co.  v.  Mara,  8 P.  R.  355,  followed. 

[December  29,  1890. — Rose,  J.] 

Motion  by  the  plaintiffs  to  commit  the  defendant  Cape- 
well,  who  was  a married  woman,  for  refusal  to  attend  for 
examination  as  a judgment  debtor. 

Con.  Rule  926  provides  that  where  a judgment  is  for 
the  recovery  by,  or  payment  to,  any  person  of  money,  the 
party  entitled  to  enforce  the  judgment  may  without  an 
order  examine  the  judgment  debtor  upon  oath  * * 

touching  his  estate  and  effects,  and  as  to  the  property  and 
means  he  had  when  the  debt  or  liability  which  was  the 
subject  of  the  action  in  which  judgment  has  been  obtained 
against  him  was  incurred,  &c. 

Con.  Rule  932  provides  that  in  case  such  debtor  does 
not  attend  * * the  Court  or  Judge  may  order  the 

debtor  to  be  committed  * * or  * * may  * * 

direct  that  a writ  of  capias  ad  satisfaciendum  may  be 
issued  against  the  debtor,  &c. 

Sec.  7 of  R.  S.  0.  ch.  67  provides  that  no  married 
woman  shall  be  liable  to  arrest  either  on  mesne  or  final 
process. 

The  motion  was  argued  before  Rose,  J.,  in  Chambers,  on 
the  24th  December,  1890. 
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Aylesworth,  Q.  C.,  for  the  motion. 

C.  Millar , contra,  contended  that  a married  woman  can- 
not be  committed. 

Judgment  was  delivered  on  the  29th  December,  1890. 

O 

Rose,  J. — I see  no  reason  why  a married  woman  should 
not  be  examined  as  a judgment  debtor  under  Rule  926,  un- 
less the  provision  as  to  issuing  a ca.  sa.  in  Rule  932  creates 
a difficulty. 

The  form  of  judgment  in  Scott  v.  Morley,  20  Q.  B.  D.  120, 
so  far  as  any  personal  order  is  concerned,  is  the  same  as  in 
a judgment  against  any  other  debtor.  The  words  are,  “it  is 
this  day  adjudged  that  the  plaintiff  recover  against  the  defen- 
dant,” &c.  The  only  difference  is  that  if  the  de  fendant,  not 
being  a married  woman,  do  not  pay  the  debt  all  his  estate 
is  liable  to  be  seized  and  sold  to  satisfy  the  debt,  while  a 
married  woman’s  separate  estate  only  is  liable  to  such  pro- 
cess. Each  is  a debtor,  and  a judgment  debtor  under  a 
judgment  for  the  payment  of  money,  and  why  the  married 
woman  should  not  be  examined,  “ touching  her  estate  and 
effects,  and  as  to  the  property  and  means  she  had  when 
the  debt  or  liability  which  was  the  subject  of  the  action 
in  which  judgment  had  been  obtained  against  her  was 
incurred,  and  as  to  the  property  and  means  she  still 
has  of  discharging  the  said  judgment,  and  as  to  the 
disposal  she  has  made  of  any  property  since  contracting 
such  debt  or  incurring  such  liability,  and  as  to  any  and 
what  debts  are  owing  to  her,”  has  not  been  suggested,  un- 
less, as  I have  said,  the  provisions  of  Rule  932  present  a 
difficulty. 

The  judgment  is  conclusive  evidence  that  the  married 
woman  was  possessed  of  separate  estate  at  the  date  of  the 
contract,  and  by  sec.  3,  sub-sec.  4,  ch.  132,  (R.  S.  0.)  such 
contract  it  is  declared  “ shall  bind  not  only  ” such  estate, 
“ but  also  all  separate  property  which  she  may  thereafter 
acquire.” 

The  question  as  to  whether  the  judgment  may  not  be 
13 — VOL.  XIV.  O.P.R. 
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general  in  form  has  again  been  raised  and  may  be  decided 
in  McMichael  v.  Wilkie,  19  O.  R.  739,  now  in  appeal.  The 
judgment  was  entered  generally,  and  it  was  stated  to  us 
that  it  was  intended  to  raise  the  question  as  to  its  correct- 
ness. I know  it  is  the  opinion  of  several  Judges  that  there 
is  no  good  reason  why  the  judgment  should  be  in  a form  dif- 
ferent from  the  usual  form,  as  the  question  of  what  property 
is  exigible  in  execution  is  determined  not  by  the  judgment, 
but  by  statute,  and  can  be  raised,  and  raised  only,  when 
any  property  is  seized  in  execution.  See  Hyde  v.  Hyde,  1& 
P.  D.  166. 

In  Pearson  v.  Essery,  12  P.  R.  466,  my  learned  brother 
Ferguson  decided  that  a married  woman  might  be  ex- 
amined as  a judgment  debtor.  See  also  the  dictum  of  the 
present  Chief  Justice  of  the  Common  Pleas  in  Standard 
Bank  v.  McGuaig,  7 P.  R.  356. 

The  Rules  in  question  have  been  consolidated  since  the 
passing  of  the  Married  Woman’s  Acts,  and  have  not  been 
amended.  If  therefore  they  in  terms  apply  tj  such  a case 
as  the  one  in  question,  they  must  be  assumed  to  have  been 
intended  to  so  apply.  The  construction  should  not  narrow 
their  force  or  meaning. 

It  is  true  that  by  ch.  67,  sec.  7,  R.  S.  0.,  it  is  declared 
that  “ no  married  woman  shall  be  liable  to  arrest  either 
on  mesne  or  final  process but,  as  pointed  out  by  Wilson, 
C.  J.,  in  Metropolitan  Loan  and  Savings  Co.  v.  Mara, 
8 P.  R.  355,  an  order  for  commitment  is  not  an  arrest  on 
such  process. 

That  learned  Judge  apparently  was  not  clear  that  even 
a ca.  sa.  might  not  issue  against  a married  woman,  for 
reasons  suggested  in  his  judgment,  pp.  359,  360 ; but,  with- 
out going  that  length,  I do  not  see  why,  because  the  statute 
says  that  she  may  not  be  arrested  on  a ca.  sa,  she  may 
not  be  ordered  to  be  committed  for  contempt. 

The  case  just  referred  to  is  a direct  authority  in  favour 
of  the  plaintiff,  and  should  be  followed  unless  it  can  be 
successfully  attacked.  It  was,  I think,  overlooked  on  the 
argument;  but  nothing  was  said  and  no  case  was  cited 
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which  raises  any  doubt  in  my  mind  as  to  the  correctness  of 
the  conclusion  reached  by  the  learned  Chief  Justice.  It 
also  points  out  one  of  the  distinctions  which  exist  between 
this  case  and  the  case  of  Re  McLeod  v.  Emigh,  12  P.  R.  450. 
See  p.  453,  referring  to  Ex  p.  Dakins , 16  C.  B.  77.  The 
distinctions  are  so  plain  that  I do  not  think  it  necessary 
to  stay  to  point  them  out. 

Mr.  Ay les worth  cited  Wallis  v.  Harper,  7 U.  C.  L.  J. 
72,  where  it  was  held  that  the  order  to  commit  should  be 
issued  for  refusal  to  attend  or  to  answer,  and  a ca.  sa.  where 
property  had  been  concealed  or  made  away  with ; but  I 
do  not  derive  much  assistance  from  that. 

It  seems  to  me  that  Rule  932  read  with  sec.  7 of  ch.  67, 
in  effect  states  merely  that  in  the  cases  therein  provided 
for  the  Court  may  order  committal  or  the  issuing  of  a ca. 
sa.  except  when  the  judgment  debtor  is  a married  woman, 
when  a ca.  sa.  may  not  issue.  . 

Holtby  v.  Hodgson,  24  Q.  B.  D.  103,  is,  I think,  very 
much  in  point,  and  strongly  in  the  plaintiff’s  favour. 

The  order  for  committal  must  be  granted — the  term  of 
committal  to  be  three  months — but  the  order  is  not  to  be 
taken  out  until  further  direction  is  given. 

If,  in  the  meantime,  the  defendant — the  married  woman — 
attend  at  her  own  expense  and  submit  to  be  examined,  and 
pay  the  plaintiff  all  the  costs  occasioned  by  her  default, 
including  the  costs  of  this  application,  possibly  no  further 
application  will  be  made  to  have  the  order  issue. 
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Clarke  v.  Creighton. 


■Costs— Set-off— Rule  1205 — Solicitor’s  lien — Appeal  from  order — Waiver — 
Amount  in  question — Dignity  of  Court. 

Where  judgment  was  given  for  payment  by  the  plaintiff  to  the  insolvent 
defendant  of  the  costs  of  the  action,  and  the  defendant’s  solicitors  were 
by  an  order  of  Court  declared  to  have  a lien  upon  such  judgment,  and 
to  have  the  sole  right  to  control  the  judgment  and  execution  to  the 
extent  of  their  costs  between  solicitor  and  client,  and  the  plaintiff 
became  entitled  against  the  defendant  to  costs  of  garnishing  proceedings 
upon  the  judgment,  begun  before  the  lien  was  declared  : — 

Held,  reversing  upon  this  point  the  decision  of  Boyd,  C.,  ante  p.  34,  that 
Rule  1205  did  not  apply  to  enable  a set-off  of  the  costs  to  be  made. 
Where  two  appeals  in  respect  of  matters  wholly  separate  and  distinct 
were  disposed  of  by  one  order  : — 

Held,  that  a party  might  appeal  from  the  decision  in  respect  of  one  of  the 
appeals,  while  taking  advantage  of  the  decision  in  respect  of  the  other. 
It  is  not  beneath  the  dignity  of  the  Court  to  determine  an  appeal  where 
the  amount  involved  is  less  than  $40. 

[December  31,  1890. — The  Queen’s  Bench  Division .] 

Messrs.  Morphy  and  Millar,  the  solicitors  for  the  defen- 
dant in  this  action,  appealed  to  the  Queen’s  Bench  Divi- 
sional Court  from  that  part  of  the  order  and  decision  of 
Boyd,  C.,  ante  p.  34,  which  granted  the  plaintiff’s  applica- 
tion to  have  the  costs  awarded  to  the  plaintiff  against  the 
defendant  of  certain  garnishing  proceedings  after  judgment 
set  off  against  the  judgment  of  the  defendant  against  the 
plaintiff  for  the  costs  of  the  action,  upon  which  judgment 
the  defendant’s  solicitors  had  been  by  order  of  the  Master 
in  Chambers  (affirmed  by  a Judge  in  Chambers,  and  by 
the  Queen’s  Bench  Divisional  Court),  declared  entitled  to 
a lien,  and  to  the  sole  right  to  control  the  judgment  and 
execution  to  the  extent  of  their  costs  between  solicitor  and 
client. 

The  appeal  came  on  for  argument  before  Ajrmour,  C.J., 
and  Street,  J.,  on  the  25th  November,  1890. 


S.  R.  Clarke,  the  plaintiff,  in  person,  objected  that  the 
amount  involved  in  the  appeal  was  less  than  $40,  and 
therefore  beneath  the  dignity  of  the  Court ; citing  Re 
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McRae,  12  P.  R 327 ; Gall  v.  Collins,  ib.  413.  He  also 
objected  that  the  appellants  had  waived  their  appeal  by 
adopting  part  of  the  order,  i.  e.,  the  part  which  was  favour- 
able to  them,  and  appealing  from  the  other  part ; citing 
International  Wrecking  Co.  v.  Lobb,  12  P.  R.  207 ; Pierce 
v.  Palmer,  ib.  308. 

The  appeal  was  heard  subject  to  the  objections. 

Aylesworth,  Q.C.,  for  the  appellants.  There  should  be 
no  set-off  to  the  prejudice  of  the  solicitors’  lien  : much  less 
where  there  has  been  an  order  for  the  enforcement  of  the 
lien.  The  order  changed  the  position,  and  gave  the  solici- 
tors a vested  right : Dawson  v.  Moffatt,  10  P.  R 366  ; 
McCarthy  v.  Cooper,  12  P.  R 125.  I don’t  dispute  that 
the  costs  appertaining  to  the  garnishment  proceedings  are 
interlocutory  costs,  but  the  other  costs  attempted  to  be 
set  off  have  passed  into  judgment. 

Clarke , contra.  It  was  the  solicitors  who  took  the  gar- 
nishment proceedings  which  resulted  in  my  favour.  They 
took  them  under  cover  of  Creighton’s  name,  he  being 
insolvent.  The  order  is  right.  The  costs  are  interlocutory 
and  should  be  set  off.  I refer  to  Young  v.  Hobson,  8 P.  R. 
253,  and  the  other  cases  cited  by  the  Chancellor  in  his 
judgment. 

Aylesworth,  in  reply. 

On  the  31st  December,  1890,  the  judgment  of  the  Court 
was  delivered  by 

Armour,  C.J. — The  objection  taken  by  the  plaintiff  that 
Messrs.  Morphy  and  Millar,  having  taken  advantage  of  the 
appeal  which  was  decided  in  their  favour  by  the  learned 
Chancellor,  were  precluded  from  appealing  against  his  deci- 
sion of  the  appeal  which  was  decided  against  them,  is 
wholly  untenable. 

The  two  appeals  were  in  respect  of  matters  wholly 
separate  and  distinct,  and  neither  of  them  depended  upon 
the  other. 
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Nor  are  we  impressed  with  the  objection  that  the  amount 
involved  in  this  appeal  is  beneath  the  dignity  of  this  Court, 
and  that  therefore  we  should  not  entertain  it,  for  we  esteem 
it  not  beneath  the  dignity  of  this  Court  to  determine  all 
matters  that  come  properly  before  us,  be  they  never  so 
small  in  amount,  according  to  the  best  of  our  skill  and 
knowledge,  for  our  duty  is  “ to  do  equal  law  and  execution 
of  right  to  all  the  Queen’s  subjects,  rich  and  poor,  without 
having  regard  to  any  person.” 

We  think  this  appeal  should  be  allowed,  because  we 
think  that  after  the  order  was  made  by  the  Master  in 
Chambers,  which  was  afterwards  affirmed  by  the  Judge  in 
Chambers,  and  subsequently  by  this  Court,  that  the  plain- 
tiff should  pay  to  Morphy  and  Millar,  solicitors  for  the 
above  named  defendant,  the  costs  of  and  incidental  to  this- 
action  between  solicitor  and  client  to  be  taxed,  and  that 
Morphy  and  Millar  should  have  a lien  upon  and  the  sole- 
right  to  contest  the  judgment  and  execution  herein,  to  the 
extent  of  their  costs  of  this  action  between  solicitor  and 
client  to  be  taxed,  Rule  1205  no  longer  applied  to  enable 
the  set  off  to  be  made  as  directed  by  the  learned  Chancel- 
lor : Lawson  v.  Moffatt,  10  P.  R.  366. 

The  appeal  will,  therefore,  be  allowed,  with  costs  here 
and  below. 
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Doran  v.  Toronto  Suspender  Company  et  al. 


Sheriff’s  interpleader — Who  should  he  plaintiff  in  issue — Material  on 
sheriff’s  application — Barring  execution  creditor. 

Where  goods  seized  by  a sheriff  under  execution  are  at  the  time  in  the 
possession  of  the  execution  debtor  and  the  sheriff  interpleads  in  conse- 
quence of  a claim  made  upon  them  by  a person  out  of  possession, 
claiming  by  transfer  from  the  execution  debtor,  the  claimant  should  be 
plaintiff  in  the  interpleader  issue. 

Semhle,  that  the  claimant  should,  as  a rule,  be  made  plaintiff,  where  he 
claims  by  transfer  from  the  execution  debtor,  whether  he  is  in  posses- 
sion or  not. 

In  order  to  entitle  himself  to  an  interpleader  order,  the  sheriff  is  not 
obliged  to  shew  that  the  claim  of  the  person  out  of  possession  is  open  to 
objection. 

Where  upon  an  interpleader  application  there  is  more  than  one  claimant, 
and  the  execution  creditor  declines  to  contest  the  right  of  some  or  one 
of  them,  the  order  should  absolutely  bar  the  execution  creditor  as  to 
the  claim  or  claims  which  he  declines  to  contest. 


[December  30,  1890. — Street , J.] 

Upon  an  execution  at  the  suit  of  the  plaintiff  against 
the  goods  of  the  defendants  A.  Morrison  & Co.,  the  sheriff 
of  Toronto  seized  certain  goods  in  the  possession  of  the 
execution  debtors,  which  were  claimed  by  James  B.  Morri- 
son under  a chattel  mortgage,  and  by  Sarah  Maria  Dennis 
under  a subsequent  chattel  mortgage. 

The  sheriff  applied  for  an  interpleader  order,  and  upon 
the  application  the  plaintiff  agreed  not  to  dispute  the  claim 
of  James  B.  Morrison.  The  Master  in  Chambers  on  the 
13th  .November,  1890,  made  an  order  directing  an  issue 
between  Sarah  Maria  Dennis  and  the  plaintiff,  which  order 
contained  a recital  as  follows,  “ and  the  execution  creditor 
J ohn  Doran  by  his  counsel,  for  the  purpose  of  this  appli- 
oation  only,  not  denying  the  validity  of  the  chattel  mort- 
gage made  by  said  Angus  Morrison  to  J ames  B.  Morrison.” 
The  order  did  not  in  any  other  way  bar  the  execution 
creditor  as  against  the  claim  of  James  B.  Morrison. 

Both  claimants  appealed  from  this  order.  The  grounds 
of  appeal  and  the  remaining  facts  are  fully  stated  in  the 
judgment. 
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The  appeal  was  argued  before  Street,  J.,  in  Chambers,, 
on  the  19th  December,  1890. 

Hilton,  for  the  appellants. 

G.  Millar,  for  the  execution  creditor. 

j R.  J.  Maclennan,  for  the  sheriff. 

Judgment  was  delivered  on  the  30th  December,  1890. 

Street,  J. — The  sheriff  of  the  city  of  Toronto  has  under 
an  execution  in  this  action  seized  certain  goods  in  the  pos- 
session of  the  defendants  A.  Morrison  & Co.  These  goods 
were  thereupon  claimed  by  James  B.  Morrison  under  a 
chattel  mortgage  from  the  judgment  debtors,  and  by  Sarah 
Maria  Dennis  under  a chattel  mortgage  from  the  judgment 
debtors,  subsequent  to  that  of  James  B.  Morrison.  The 
sheriff  thereupon  took  out  an  interpleader  summons,  upon 
the  return  of  which  the  execution  creditor  agreed  to  admit 
the  claim  of  James  B.  Morrison  upon  the  goods  but  to  con- 
test that  of  Mrs.  Dennis,  and  an  order  was  made  accord- 
ingly for  the  trial  of  an  issue  in  which  she  should  be  plain- 
tiff, and  Doran,  the  execution  creditor,  should  be  defendant. 

It  is  objected  that  this  is  not  the  proper  form,  but  that 
the  position  of  the  parties  to  the  issue  should  be  reversed. 

The  proper  rule  to  be  followed  in  settling  the  form  of 
an  interpleader  issue  is  to  put  into  the  position  of  plaintiff 
the  party  upon  whom  the  substantial  onus  of  proof  should 
properly  rest.  Where  the  claimant  claims  title  by  trans- 
fer from  the  execution  debtor,  he  should,  as  a rule,  be 
made  plaintiff  in  the  issue,  whether  the  goods  be  in  his 
possession  or  in  that  of  the  execution  debtor  at  the  time 
of  the  seizure,  because  it  is  generally  reasonable  that  he 
should  be  required  to  prove  his  title.  Subject  to  this  rule, 
the  person  out  of  possession  of  the  goods  should  be  the 
plaintiff.  Here  the  claimant  is  out  of  possession,  and 
claims  by  transfer  from  the  execution  debtor,  and  she  is 
beyond  question  properly  made  plaintiff  : Duncan  v.  Tees , 
11  P.  B.  66 ; Winfield  v.  Fowlie , 14*  0.  R.  102. 

The  sheriff  having  seized  goods  in  the  possession  of  tho 
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judgment  debtor,  is  entitled  to  interplead  where  a bond 
fide  claim  is  made  to  them  by  a person  out  of  possession  ; 
the  sheriff  upon  shewing  the  facts  seems  entitled  to  the 
protection  of  an  interpleader  order  without  shewing  that 
the  title  claimed  by  the  person  out  of  possession  is  open  to 
objection.  — " " 

The  claimant  James  B.  Morrison  and  the  execution 
creditor  having  been  brought  face  to  face  by  the  inter- 
pleader summons,  the  latter  declines  to  contest  the  right  of 
the  former,  and  the  result  should  be  to  bar  him  of  any 
right  to  contest  the  claimant’s  chattel  mortgage  under  his 
execution. 

The  execution  creditor  contends  that  the  bar  is  to  be 
limited  to  the  purposes  of  the  present  interpleader  applica- 
tion ; but  that  would  leave  him  at  liberty  to  compel  the 
sheriff  to  make  another  application  for  protection,  as  soon 
as  this  one  is  disposed  of,  when  precisely  the  same  question 
would  come  up. 

The  appeal  should,  therefore,  be  dismissed,  excepting  in 
so  far  as  it  seeks  to  have  the  execution  creditor  barred  in 
the  manner  above  referred  to.  To  that  extent  it  should  be 
allowed  and  the  order  amended  so  as  to  make  it  a complete 
bar  to  the  execution  creditor  as  against  the  claimant 
Morrison.  As  the  execution  creditor  has  insisted  upon 
limiting  the  bar,  and  the  appeal  has  not  wholly  failed,  I 
think  there  should  be  no  costs  of  it  to  either  party. 
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Donovan  v.  Haldane. 

Appeal  to  Court  of  Appeal — Undertaking  not  to  appeal — Notice  of  appeal 
and  appeal  bond — Power  of  Court  below  to  set  aside. 

A judgment  of  the  High  Court  of  Justice  contained  an  undertaking  by  the 
plaintiff  not  to  appeal  therefrom  ; notwithstanding  which  the  plaintiff 
filed  and  served  notice  of  appeal  to  the  Court  of  Appeal,  and  also  filed 
the  usual  bond  for  security  for  costs  : — 

Held,  that  the  action  was  not  removed  out  of  the  High  Court  of  Justice 
into  the  Court  of  Appeal ; the  notice  and  bond  were  irregular  and  un- 
warrantable proceedings,  and  the  High  Court,  being  still  seized  of  the 
case,  could  interfere,  by  virtue  of  its  inherent  jurisdiction,  to  set  them 
aside. 

[December  29,  1890 — The  Master  in  Chambers .] 
[January  2,  1891 — Boyd,  C.] 

The  plaintiff  regularly  filed  and  served  notice  of  appeal 
to  the  Court  of  Appeal  from  the  judgment  of  the  Queen’s 
Bench  Divisional  Court  in  this  action,  and  also  regularly 
filed  a bond  for  security  for  the  costs  of  appeal.  The 
judgment  appealed  against,  however,  contained  the  under- 
taking of  the  plaintiff  not  to  appeal  therefrom ; and  upon 
this  ground  the  defendant  moved  before  the  Master  in 
Chambers  of  the  High  Court  of  Justice  to  set  aside  the 
notice  of  appeal  and  all  subsequent  proceedings. 

The  motion  was  argued  before  the  Master  in  Chambers 
on  the  3rd  December,  1890. 

C.  Millar , for  the  defendant. 

Donovan , the  plaintiff,  appeared  in  person,  and  objected 
to  the  jurisdiction  of  the  Master  to  entertain  the  motion. 

Judgment  was  delivered  on  the  29th  December,  1890. 

The  Master  in  Chambers. — I have  felt  much  doubt  as 
to  the  proper  decision  to  be  given  upon  the  first  point 
taken  by  Mr.  Donovan, — that  is,  that  this  motion  by  the 
defendant  to  set  aside  the  plaintiff’s  notice  of  appeal  to  the 
Court  of  Appeal  from  the  judgment  of  the  Divisional 
Court  herein,  and  the  other  proceedings  taken  for  the 
purpose  of  the  said  appeal,  is  not  properly  made  before  me, 
but  should  have  been  made  to  the  Court  of  Appeal. 
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The  ground  of  objection  is  that  the  appeal  is  being 
prosecuted  against  the  agreement  of  the  plaintiff  not  to 
take  that  proceeding.  It  will  be  observed  that  the  notice 
of  appeal  was  otherwise  regularly  given,  and  that  the  usual 
security  has  been  put  in. 

It  is  true  that  in  Gumm  v.  Fowler , 2 E.  & E.  890,  it 
was  held  that  a writ  of  error  was  properly  moved  against 
in  the  Court  below.  It  was,  I mean,  in  that  case  set  aside 
by  the  Court  below.  That  was  under  the  old  practice. 
In  all  the  cases  I have  referred  to  on  this  since  the  Judica- 
ture Act,  I see  that  the  motion  was  made  to  the  Court  of 
Appeal:  Jones  v.  Victoria  Graving  Dock  Go .,  2 Q.  B.  D. 
314;  King  v.  Ashwin , 28  Sol.  Journal  376 ; Re  Hull  and 
County  Bank , 13  Ch.  D.  261. 

It  should  be  observed  that  this  is  not  a matter  of  irregu- 
larity merely,  but  an  objection  that  the  act  of  the  plaintiff 
himself  has  taken  away  his  right  to  appeal.  Upon  the 
whole,  it  seems  to  me  that  this  motion  should  have  been 
to  the  Court  of  Appeal,  as  most  according  wTith  the  fitness 
of  things.  I suppose  the  Court  of  Appeal  is  now  seized  of 
the  case 

The  defendant  appealed  from  this  decision,  and  his 
appeal  was  argued  on  the  31st  December,  1890,  before 
Boyd,  C.,  in  Chambers. 

C.  Millar , for  the  appeal. 

Donovan,  contra. 

Judgment  was  delivered  on  the  2nd  January,  1891. 

Boyd,  C. — The  judgment  of  the  Queen’s  Bench  Division, 
as  drawn  up,  having  upon  its  face  the  undertaking  of  the 
plaintiff  not  to  appeal,  it  appears  to  me  not  competent  for 
him  to  take  any  step  to  appeal  so  long  as  that  judgment 
and  the  undertaking  therein  embodied  stand.  The  notice 
of  intention  to  appeal  and  the  bond  for  security  filed  were, 
therefore,  irregular  and  unwarrantable  proceedings,  and 
the  Court  below,  being  still  seized  of  the  case,  can  interfere, 
15 — VOL.  XIV.  O.P.R. 
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by  virtue  of  its  inherent  jurisdiction,  to  set  aside  these 
proceedings  to  appeal.  For  that  no  authority  exists 
under  the  present  system  of  practice;  but  it  would  appear 
to  be  a proper  application  of  Gumrn  v.  Fowler , 2 E.  & E. 
890,  the  propriety  of  which  decision  has  been  recognized 
since  the  Judicature  Act  in  Jones  v.  Victoria  Graving  Dock 
Co.,  2 Q.  B.  D.  814.  Where  there  is  an  undertaking  not  to 
appeal,  there  is  jurisdiction  in  the  Court  where  the  proceed- 
ings to  appeal  are  being  taken  to  stop  them  ah  once,  though, 
if  the  case  is  allowed  to  be  lodged  in  the  Court  of  Appeal,  it 
may  be  proper  to  move  there.  This  motion  was  made  upon 
the  bond  for  security  being  tiled,  but  that  step  had 
not  the  effect  of  removing  the  action  out  of  the  High  Court 
of  Justice  into  the  Court  of  Appeal.  The  remedy  given 
by  sec.  46  of  the  Judicature  Act  to  quash  proceedings  is 
cumulative,  and  applies  to  a later  stage  than  is  being  dealt 
with  now. 

I think  the  application  to  set  aside  proceedings  in  the 
Queen’s  Bench  Division  by  way  of  appeal,  subsequent  to 
judgment,  should  have  been  granted  with  costs,  to  which 
should  now  be  added  the  costs  of  this  appeal.  This  order, 
however,  should  not  be  acted  on,  if  the  plaintiff  desires 
to  move  against  the  judgment  of  the  Queen’s  Bench  Divi- 
sion ; and  if  he  does  so  move  promptly,  the  issue  of  it  may 
be  stayed. 

[The  plaintiff  subsequently  moved  before  the  Queen’s 
Bench  Divisional  Court  to  vary  the  former  order  of  that 
Court  by  striking  out  the  undertaking  not  to  appeal.  The 
motion  was  dismissed  with  costs.] 
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Jones  v.  Macdonald. 

Judgment  debtor — Unsatisfactory  answers— Motion  to  commit — Proof  of 
service  of  appointment , dec. — Proof  of  character  of  examination — Ex 
parte  certificate  of  examiner. 

Where,  upon  a motion  to  commit  a party  for  unsatisfactory  answers  upon 
his  examination  as  a judgment  debtor,  it  is  shewn  that  he  attended  and 
submitted  to  be  sworn  and  examined,  it  is  not  necessary  to  prove  ser- 
vice of  an  appointment  or  payment  of  conduct  money. 

And  where  the  depositions  returned  by  the  examiner  shew  on  their  face 
that  the  party  was  being  examined  as  a judgment  debtor,  there  need  be 
no  other  proof  of  the  fact. 

The  certificate  of  an  examiner  is  good  evidence  of  the  proceedings  before 
him,  notwithstanding  that  it  was  settled  ex  parte. 

Re  Ryan  v.  Simonton , 13  P.  R.  299,  commented  on. 

[January  5,  1891. — The  Common  Pleas  Division .] 

An  appeal  by  the  plaintiff  from  an  order  of  Street,  J., 
in  Chambers  dismissing  the  plaintiff's  application  to 
commit  the  defendant  for  unsatisfactory  answers  upon 
his  examination  as  a judgment  debtor. 

Street,  J.,  dismissed  the  motion  on  the  ground  that  the 
plaintiff's  material  in  support  of  it  was  defective  in  that 
it  did  not  shew  service  upon  the  defendant  of  an  appoint- 
ment for  the  examination  and  payment  of  conduct  money 
to  the  defendant. 


The  appeal  was  argued  before  a Divisional  Court 
composed  of  Galt,  C.  J.,  and  Rose,  J.,  on  the  28th 
November,  1890. 

W.  R.  Smyth , for  the  plaintiff,  contended  that  it  was 
not  necessary  to  shew  that  the  defendant  was  regularly 
brought  before  the  examiner,  inasmuch  as  he  had  attended, 
taken  the  oath,  and  answered  questions,  and  the  complaint 
was  that  the  answers  were  unsatisfactory. 

W.  M.  Douglas , for  the  defendant,  contended  that  the 
application  was  properly  dismissed  upon  the  ground 
mentioned,  and  urged  as  another  ground  that  the  material 
upon  the  application  furnished  no  proof  that  the  defendant 
was  a judgment  debtor. 
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Judgment  was  delivered  on  the  5th  January,  1891. 

Rose,  J. — I am  of  the  opinion  that,  it  having  been 
shewn  that  the  defendant  attended  and  submitted  to  be 
sworn  and  examined,  it  was  not  necessary  to  prove  service 
of  the  appointment  or  payment  of  conduct  money,  but  that 
the  regularity  of  the  proceedings  should  be  presumed. 

It  still  remains  to  be  considered  whether  it  has  been 
made  to  appear  in  what  capacity  the  defendant  was 
examined,  whether  simply  as  a party  for  discovery  or  as  a 
judgment  debtor.  The  heading  of  the  examination  would 
possibly  amount  to  no  more  than  a certificate  of  the  fact 
by  the  examiner,  and  if  so,  it  may  be  that  it  would  be 
insufficient  to  prove  the  fact.  See  McLean  v.  Bruce,  12 
P.  R.  602.  I,  however,  do  not  find  it  necessary  to  determine 
on  this  motion  whether  it  would  or  would  not  be  evidence 
of  the  fact ; for  it  seems  to  me  that  looking  at  the  exami- 
nation no  lawyer  would  have  the  slightest  doubt  that  it 
was  the  examination  of  a judgment  debtor.  The  exami- 
nation was  made  touching  the  debtor’s  estate  and  effects 
and  the  means  and  property  he  had  out  of  which  the  debt 
might  be  realized,  and  was  entirely  beyond  and  outside  of 
anything  permitted  upon  an  examination  for  discovery 
merely.  The  defendant  having  submitted  to  such  an 
examination  without  objection  has,  I think,  furnished 
prirrid  facie  evidence  that  the  examination  was  of  the 
character  that  it  appears  to  have  been,  and  I think  we 
must  assume  it  to  have  been  such  as  it  appears  to  have 
been,  and  the  contrary  not  having  been  ever  asserted,  I 
shall  find  the  fact  to  be  that  the  examination  of  the  defen- 
dant was  of  him  as  a judgment  debtor.  While  no  doubt 
everything  must  be  strictly  proven  upon  an  application 
affecting  the  liberty  of  the  subject,  I think  one  cannot, 
even  in  favour  of  liberty,  affect  not  to  know  that  which 
every  one  must  know,  if  they  peruse  the  proceedings. 

I am  further  of  the  opinion  that  the  certificate  of  the 
examiner  affords  good  evidence  of  the  fact  of  the  attend- 
ance before  him  and  the  subsequent  non-attendance  of  the 
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defendant,  notwithstanding  that  the  certificate  wras  settled 
ex  jparte.  This  certificate  with  the  examination  furnished 
the  evidence  of  the  proceedings  before  the  examiner.  While 
agreeing  that  as  a rule  a certificate  should  not  be  settled 
ex  parte,  I am  not  prepared  to  go  as  far  as  my  brother 
Street  in  Re  Ryanv.  Simonton,  IS  P.  R.  299,  and  say  that 
I should  decline  to  treat  a certificate  by  a judicial  officer 
of  proceedings  before  him  as  being  before  me  for  any 
purpose  when  it  had  been  settled  ex  parte.  I am  inclined 
to  think  that,  subject  to  its  being  rejected  for  cause,  it 
would  be  good  evidence.  But  even  if  I agreed  with  that 
decision,  I do  not  think  it  should  be  extended  to  cover  the 
case  of  a certificate  of  mere  attendance  or  non-attendance 
before  a special  examiner. 

The  defendant  having  attended  and  submitted  to  be 
sworn,  his  duty  then  was  to  answer  fully  and  truly  under 
the  obligation  of  the  oath  taken.  In  Regina  v.  Flavell,  14 
Q.  B.  D.  at  p.  368,  Hawkins,  J.,  said : “ It  strikes  me  that 
when  a witness  has  entered  the  witness  box  and  taken  the 
oath,  it  makes  no  difference  in  his  duty  or  liability  wThether 
he  came  there  voluntarily  or  not.”  The  whole  of  the  judg- 
ments in  that  case  may  be  perused  with  advantage  in 
considering  the  question  which  we  are  nowT  deciding. 

The  only  question  we  had  to  decide  upon  this  applica- 
tion was  wThether  or  not  the  merits  might  be  gone  into. 
In  my  opinion,  the  appellant  has  a right  to  have  the 
merits  gone  into. 

The  costs  will  be  reserved  until  the  merits  have  been 
decided. 


Galt,  C.  J.,  concurred. 
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Discovery — Examination  and  production  of  documents — Assignee  for  credi- 
tors— Quasi-plaintiff. 

In  an  action  by  creditors  of  a firm  to  establish  the  liability  of  the  defen- 
dant as  a partner  therein,  it  appeared  that  the  assignee  of  the  firm  for 
the  benefit  of  creditors  (who  had  received  all  the  papers  of  the  firm)  was 
interested  in  the  success  of  the  action,  had  instigated  its  being  brought, 
and  was  providing  material  in  the  way  of  documents,  &c.,  to  the  plain- 
tiffs for  its  efficient  prosecution  : — 

Held,  that  although  the  assignee  might  have  no  direct  beneficial  interest 
in  the  result,  he  was  to  be  regarded  for  the  purposes  of  discovery  as  a 
gwasi-plaintiff,  and  the  defendant  was  entitled  to  have  production  of  all 
documents  in  the  possession  of  the  assignee,  and  to  examine  him  for  the 
purpose  of  such  production. 

[January  8,  1891. — The  Master  in  Chambers.  ] 
[January  9,  1891. — Boyd , C.] 

An  application  by  the  defendant  James  Isbister  for  an 
order  for  a further  affidavit  on  production  from  the  plain- 
tiff, and  for  the  examination  of  and  production  of  documents 
b}^  E.  R C.  Clarkson,  the  assignee  for  the  benefit  of  creditors 
of  the  defendants  M.  Isbister  & Co.,  under  an  assignment 
executed  in  the  firm’s  name  by  M.  Isbister.  The  action 
was  brought  by  the  creditors  of  the  firm,  and,  as  regards 
the  defendant  James  Isbister,  was  an  action  to  establish 
his  liability  as  a partner. 

The  application  was  argued  before  the  Master  in  Cham- 
bers on  the  7th  January,  1891. 

W.  Nesbitt , for  the  applicant. 

W.  M.  Douglas , for  the  other  defendants. 

George  Bell,  for  the  plaintiffs. 

Aylesworth,  Q.  C.,  for  Clarkson. 


Judgment  was  delivered  on  the  following  day. 

The  Master  in  Chambers. — My  opinion  on  this  motion 
is  the  same  as  it  was  yesterday. 

1st.  As  to  the  order  to  bring  papers  into  Court,  the 
propriety  of  which  was  argued,  though  the  notice  of  motion 
does  not  in  express  terms  ask  for  it,  I think  the  plaintiffs 
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must  forthwith  bring  into  Court  to  be  filed  with  the 
examination  of  defendant  James  Isbister,  the  several  docu- 
ments produced  on  the  examination  by  the  plaintiffs.  They 
must  be  filed  in  the  office  of  the  Court  in  Toronto. 
See  Rules  488,  496,  and  683. 


My  view  is  that  such  an  order  might  be  made  ex  parte 
under  the  circumstances  here  ; and  at  any  rate  I make  an 
order  now  to  add  that  requirement  to  the  notice  of  motion 
— that  is  consistent  with  the  whole  scope  and  intention  of 
the  motion,  which  is  brought  to  compel  the  production  of 
the  papers  in  the  suit — material  to  the  suit — in  the  posses- 
sion of  the  plaintiffs. 

In  fact,  the  right  of  the  defendants  to  enforce  it  was 
argued,  and  it  was  only  after  that  it  was  found  out  that 
the  motion  paper  did  not  cover  it. 

Mr.  Clarkson  is  a plaintiff  in  this  suit  substantially — a 
fact  which  could  hardly  have  been  present  to  the  mind  of 
the  person  who  drew  the  affidavit  on  production  by  the 
plaintiffs. 

In  the  circular  of  18th  October,  1890,  which  was  much 
spoken  of,  Mr.  Clarkson  says : “You  are  aware  it  is  claimed 
that  James  Isbister  is  a partner  in  the  firm  of  M.  Isbister 
& Co.,  and  proceedings  were  commenced  at  the  instiga- 
tion of  the  trustee  in  the  name  of  Frothingham  & Work- 
man, in  the  interest  of  all  creditors,  to  establish  this 
liability.” 

The  circular  containing  the  above  was  signed  by  Mr. 
Clarkson  and  sent  to  creditors. 

Now  any  one  who  will  think  of  Mr.  Clarkson’s  position, 
will  see  the  nature  of  his  interest  in  the  matter.  He  was 
warned  not  to  act  in  the  estate  which  he  had  taken  over 
as  assignee  on  the  assignment  of  one  of  the  partners ; that 
was  by  the  letter  of  the  5th  May. 

Then  there  was  a meeting  of  creditors  on  the  6th,  and 
then  on  18th  October,  several  months  afterwards,  we 
have  Mr.  Clarkson  stating  that  the  present  suit  was  com- 
menced at  his  instigation.  It  was  in  truth  commenced 
on  10th  May.  So  that  it  is  seen  that  under  the  notice 
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of  the  5th  he  could  not  move  hand  or  foot  in  the  estate 
that  he  was  in  possession  of  until  the  question  of  the 
liability  of  James  Isbister  as  partner  was  determined. 
It  was  very  necessary,  therefore,  for  him  to  know,  both 
for  his  own  interest  (I  mean  only  his  proper  interest  as  an 
officer  who  had  to  administer  the  estate)  and  for  the  inter- 
est of  the  creditors  of  the  partnership,  how  that  fact  was, 
for  the  creditors  had  an  interest  in  having  the  estate 
administered  whether  James  Isbister  was  liable  or  not. 
Then  at  the  meeting  of  the  6th,  of  the  creditors,  doubtless 
it  was  arranged. 

It  is  argued  before  me  that  a decision  shewing  James 
Isbister  liable  would  put  an  end  to  Mr.  Clarkson’s  position 
as  assignee.  That  is  probably  true.  But  surely  the  credi- 
tors, in  a matter  of  very  considerable  importance,  would 
hardly  think  it  proper  to  expect  Mr.  Clarkson’s  services 
for  nothing. 

And  what  Mr.  Clarkson  describes  as  having  done, 
he  could  only  have  done  by  consent  of  creditors,  and  he 
describes  it  as  in  the  interest  of  all  creditors,  and  done  for 
the  purpose  of  establishing  James  Isbister’s  liability,  so 
that  he  is  a plaintiff  in  interest  and  feeling.  He  instigated 
this  suit,  and  he  is  directly  interested  in  its  result. 

As  well  therefore  as  the  first  order  I have  made  above, 
I order  that  Mr.  Clarkson  do  attend  for  examination  for 
discovery  upon  oath  upon  one  day’s  notice,  that  is,  service 
on  one  day  for  examination  on  the  next  day,  and  that  he 
do  produce  upon  such  examination  all  books,  papers,  and 
documents  which  he  would  be  bound  to  produce  at  the 
trial  under  a subpoena  duces  tecum , and  that  the  plaintiffs 
do  forthwith  make  and  file  a better  affidavit  on  produc- 
tion. 

Were  it  not  the  case  that  Mr.  Clarkson  is  examinable 
under  Buie  488, 1 should  still  think  it  necessary  under  the 
course  that  proceedings  have  taken  here,  to  order  his* 
examination  for  discovery  under  Rule  566,  for  there  is  an 
evident  disposition  to  prevent  the  defendant’s  solicitor  from 
seeing  the  documentary  evidence  that  the  plaintiffs  intend 
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producing  at  the  trial,  which  the  defendant  has  a right  in 
law  to  see. 

Costs  to  defendant. 

The  plaintiffs  appealed,  and  their  appeal  was  argued 
before  Boyd,  C.,  in  Chambers,  on  the  9th  January,  1891. 

D.  E.  Thomson,  Q.  C.,  for  the  appellants. 

W.  Nesbitt,  for  the  defendant  James  Isbister. 

Aylesworth,  Q.  C.,  for  Clarkson. 

Judgment  was  delivered  the  same  day. 

Boyd,  C. — In  a circular  addressed  to  all  creditors,  a copy 
of  which  was  received  by  the  defendant  James  Isbister,. 
(and  presumably  one  was  received  by  the  plaintiffs,)  Mr. 
Clarkson,  the  assignee,  declares  that  proceedings  were 
begun  at  his  instigation  as  trustee  in  the  name  of  the 
present  plaintiffs,  in  the  interest  of  all  creditors,  to  estab- 
lish the  liability  of  the  present  defendant  as  a partner  in 
the  firm  of  M.  Isbister  & Co.,  and  an  affidavit  is  put  in 
verifying  this  circular,  and  affirming  the  belief  of  the 
solicitor  for  the  defendant  that  this  action  was  begun  as 
stated  in  the  circular. 

This  motion, based  on  this  and  other  material, was  brought 
on  after  service  upon  the  plaintiffs  and  Mr.  Clarkson,  and 
no  denial  or  explanation  is  made  as  to  this  statement.  It 
must,  therefore,  be  assumed  to  represent  correctly  the 
origin  of  the  litigation.  It  thus  appears  that  the  assignee 
who  has  received  all  the  firm’s  papers  by  virtue  of  the 
assignment  is  interested  in  the  success  of  this  action,  has 
instigated  its  being  brought,  and  is  furnishing  material  in 
the  way  of  documents,  &c.,  to  the  plaintiffs  for  its  efficient 
prosecution.  I think  this  shews  that  the  assignee  is  so  in 
league  with  the  plaintiffs  that  the  defendant  is  entitled  to 
have  production  of  all  documents  in  the  possession  of  the 
assignee,  and  to  examine  him  for  the  purpose  of  such  pro- 
duction. Mr.  Clarkson  is  not  in  the  position  of  an  ordinary 
witness — he  is  the  custodian  of  papers  procured  under  the 
16— VOL.  xiv.  O.P.R. 
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assignment,  which  are  being  used  to  establish  a partnership 
as  against  the  defendant.  As  assignee  of  the  firm  he 
cannot  partially  use  these  to  the  prejudice  of  an  alleged 
partner,  but  should  fairly  make  discovery  as  one  who 
stands  between  creditors  and  the  firm  who  have  assigned. 
He  has  espoused  the  cause  of  the  plaintiffs,  and  is  to  be 
regarded  for  the  purposes  of  discovery  as  a quasi  plaintiff, 
though  he  may  have  no  direct  beneficial  interest  in  the 
result.  As  to  the  form  of  order,  it  does  not  appear  needful 
to  call  for  a further  affidavit  from  the  plaintiffs — they  have 
nothing  except  what  has  been  borrowed  from  the  assignee, 
who  is  the  only  rightful  custodian  of  the  partnership  and 
other  papers  assigned  to  him,  so  that  if  the  order  is 
confined  to  examination  and  production  by  the  assignee, 
that  will  suffice  for  all  purposes. 

The  costs  of  the  application  and  appeal  should  be  in  the 
cause  to  the  successful  party. 
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Mahoney  v.  Horkins. 


Mortgage  action — Appearance  disputing  amount  claimed — Statement  of 
claim  not  required — Praecipe  judgment — Rule  718 — Motion  to  Court  for 
judgment — Rules  551  and  753. 

In  a mortgage  action  for  payment,  foreclosure,  &c.,  the  defendant  entered 
an  appearance  in  which  she  stated  that  she  did  not  require  the  delivery 
of  a statement  of  claim,  and  added  : ‘ { Take  notice  that  the  defendant 
disputes  the  amount  claimed  by  the  plaintiff : — ” 

Held,  that  the  record  was  then  complete,  and  that  a statement  of  claim 
was  unnecessary  and  irregular. 

Peel  v.  White,  IIP.  R.  177,  approved  and  followed. 

Held,  also,  that  the  case  was  not  within  Rule  718,  and  the  plaintiff  could 
not  obtain  a judgment  on  prsecipe. 

Upon  motion  to  the  Court  upon  the  record  as  contained  in  the  writ  of 
summons  and  the  appearance,  an  order  was  made  under  Rules  551  and 
753,  directing  a reference  to  take  the  mortgage  account,  and  directing 
that  if  the  referee  should  find  any  amount  due  to  the  plaintiff,  the 
plaintiff  should  have  judgment  according  to  the  writ  with  costs. 

[January  28,  1891. — Rose,  J.] 

Motion  by  the  plaintiff  for  judgment  upon  the  state- 
ment of  claim  upon  default  of  defence  ; and  motion  by 
the  defendant  to  set  aside  the  statement  of  claim  as  un- 
necessary. The  latter  motion  was  at  first  made  before  the 
Master  in  Chambers,  and  was  by  him  referred  to  a Judge. 
The  facts  are  stated  in  the  judgment. 


Both  motions  were  argued  together  before  Bose,  J.,  in 
Court,  on  the  27th  January,  1891. 

Douglas  Armour,  for  the  plaintiff. 

Masten,  for  the  defendant. 

Judgment  was  delivered  on  the  following  day. 


Bose,  J. — The  plaintiff’s  claim  is  upon  a mortgage.  The 
defendant  entered  an  appearance,  upon  the  face  of  which 
she  stated  that  she  did  not  require  a statement  of  claim  to 
be  delivered.  At  the  foot  of  the  appearance  were  these 
words  : “ Take  notice  that  the  defendant  disputes  the 
amount  claimed  by  the  plaintiff.”  The  plaintiff  then  filed 
a statement  of  claim,  claiming  payment  of  the  mortgage 
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moneys,  in  default  foreclosure,  immediate  possession,  and 
for  an  account.  The  defendant  moved  before  the  learned 
Master  to  set  aside  the  statement  of  claim,  on  the  author- 
ity of  Peel  v.  White , 11  P.  R.  177.  The  plaintiff  there- 
upon asked  that  the  motion  be  turned  into  a motion  for 
judgment.  The  learned  Master,  doubting  as  to  his  juris- 
diction, the  defendant’s  motion  was  enlarged  before  a 
Judge  in  Court,  and  the  plaintiff  gave  notice  of  a motion 
returnable  also  before  a Judge  in  Court.  It  was  stated 
before  me  that  there  was  some  obscurity  about  the  prac- 
tice, and  I thereupon  heard  argument  so  as,  if  possible,  to 
settle  the  practice  in  such  cases. 

The  appearance,  with  the  notices  as  above  set  out,  was 
under  Rule  299,  and  I think  I agree  with  the  learned 
Master  as  to  his  decision  in  Peel  v.  White,  that  the  record 
■was  then  complete.  The  claim  upon  the  writ  gave  the 
defendant  full  notice  of  what  the  plaintiff  claimed.  The 
defendant  by  his  appearance  notified  the  plaintiff  that  he 
did  not  desire  any  further  information,  and  by  such  ap- 
pearance limited  his  defence  to  the  amount  claimed  by  the 
plaintiff.  The  sole  question,  therefore,  in  dispute  between 
the  parties  was  whether  the  plaintiff  was  entitled  to 
recover  anything,  and  if  anything,  wffat  amount. 

Rule  299  states  that  the  defendant  “ need  not  file  any 
further  defence  for  the  purpose  of  disputing  such  amount; 
and  the  plaintiff  is  to  proceed  as  if  the  defendant  had  filed 
a defence  disputing  the  amount  of  the  claim.”  The  cause 
then  was  at  issue.  The  plaintiff  requites  some  order  of 
the  Court  to  enable  him  to  have  the  amount  determined. 
It  seems  to  me  that  he  might  set  the  cause  down  for  hear- 
ing at  any  sittings  of  the  Court  for  the  trial  of  disputed 
matters,  and  the  question  to  be  tried  would  be  as  above 
stated. 

It  was  urged  by  the  defendant  that  the  plaintiff  was 
entitled  to  a praecipe  order,  and  not  entitled  to  set  the 
case  down  by  way  of  motion  for  judgment ; but  I think 
this  is  not  so.  The  argument  proceeded  upon  a construc- 
tion of  Rule  718.  1 think  Rule  718  cannot  apply.  The 
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four  cases  stated  by  that  Rule  are : 1st,  where  the  defen- 
dant does  not  appear  ; 2nd,  or  by  his  statement  of  defence 
-admits  the  execution  of  the  mortgage  and  other  facts,  if 
-any,  entitling  the  plaintiff  to  a judgment;  3rd,  or  where 
the  defendant  disclaims  any  interest  in  the  mortgaged 
premises ; 4th,  or  where  no  statement  of  defence  or 
demurrer  is  delivered  ; then  it  is  declared  the  plaintiff  is 
•entitled  to  a praecipe  judgment.  This  case  is  not  any  one 
of  the  four.  Where  the  matter  is,  as  here,  simple,- 1 think 
the  plaintiff  may  obtain  an  order  under  Rule  551,  direct- 
ing an  account  to  be  taken,  and  I so  direct.  That  Rule  is 
as  follows  : “The  Court  or  a Judge  may  at  any  stage  of  the 
proceedings  in  a cause  or  matter,  direct  any  necessary 
inquiries  or  accounts  to  be  made  or  taken,”  &c.  By  Rule 
753,  it  is  enacted  that  “ Where  issues  have  been  ordered 
to  be  tried,  or  issues  or  questions  of  fact  to  be  determined 
in  any  manner,  and  there  is  no  direction  of  a Court  or 
Judge  for  the  entry  of  judgment,  the  plaintiff  may  set 
down  the  action  on  motion  for  judgment  as  soon  as  such 
issues  or  questions  have  been  determined.”  Reading  Rule 
551  with  753  and  757,  I think  I may  now  direct  that,  if 
the  referee,  under  the  reference  which  I have  directed , 
find  any  amount  due  to  the  plaintiff,  the  plaintiff  shall 
have  judgment  as  prayed  with  costs. 

No.  doubt  the  plaintiff  should  not  have  filed  the  state- 
ment of  claim,  but  the  defendant  was  also  in  fault  in  not 
observing  the  provisions  of  Rule  286,  which  required  him 
to  serve  a copy  of  his  appearance  on  the  plaintiff,  if  by 
such  appearance  he  desired  to  notify  the  plaintiff  that  he 
did  not  require  the  plaintiff  to  deliver  a statement  of 
claim.  As  the  statement  of  claim,  as  far  as  appears,  was 
delivered  in  perfect  good  faith  without  notice  that  the 
plaintiff  did  not  require  it,  I think  that  the  defendant  may 
not  have  any  costs  of  his  motion  to  set  aside  such  state- 
ment of  claim.  The  statement  of  claim  will  be  set  aside, 
but  there  will  be  no  costs  of  that  motion  to  either  party. 
The  plaintiff  will  have  his  costs  of  this  motion,  to  be 
added  to  his  claim. 
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I was  referred  to  Trust  and  Loan  Go.  v.  McArthur , 3 
C.  L.  T.  267,  a decision  of  Proudfoot,  J.,  as  supporting  the 
argument  that  plaintiff  could  obtain  a prgecipe  judgment, 
but  I am  not  assisted  thereby,  as  Rule  78  has  been  consoli- 
dated with  Rules  79,  502,  520,  and  Chancery  Orders  435, 
646,  and  648,  and  now  appears  with  them  as  Rule  718,. 
above  referred  to,  which  Rule  I have  been  unable  to  con- 
strue to  support  the  defendant’s  argument. 


Gilmour  v.  Magee. 


Writ  of  summons — Renewal  oj — Leave  to  serve  renewed  writ — Rules  238 r 
442 — Forms  92,  124 — Grounds  for  renewal — Discretion — Jurisdiction 
of  local  Judge. 

A writ  of  summons  cannot  be  renewed  without  a Judge’s  order,  and  to 
satisfy  the  terms  of  Rule  238  leave  to  serve  the  writ  after  the  lapse  of 
a year  should  also  be  obtained. 

But  where  an  order  for  renewal  was  obtained  and  the  writ  was  renewed 
pursuant  thereto  and  was  served  without  any  order  for  leave  to  serve,  it 
was  dealt  with  under  Rule  442,  and  the  service  was  confirmed. 

Inconsistency  in  Rule  238  and  Forms  Nos.  92  and  124  pointed  out. 

Where  the  delay  in  serving  the  writ  arose  from  the  pendency  of  an  appeal 
in  an  action  between  the  same  parties,  the  decision  of  which  would 
affect  the  plaintiff’s  course,  and  service  was  not  made  till  that  appeal 
was  decided  : — 

Held , that  a local  Judge’s  discretion  in  extending  the  time  for  service 
should  not  be  interfered  with. 

A local  Judge  has  jurisdiction  under  Rule  238. 

St.  Louis  v.  O' Callaghan,  13  P.  R.  322,  followed. 

[January  13,  1891. — Boyd,  C.] 


Motion  by  the  defendant  to  set  aside  the  service  of  the 
writ  of  summons  upon  the  applicant  after  the  expiration 
of  a year  from  the  issue  thereof,  and  to  set  aside  an  ex 
parte  order  made  by  the  local  Judge  at  Peterborough 
allowing  the  plaintiff  to  renew  the  writ. 


Rule  238  — No  original  writ  of  summons  shall  be  in 
force  for  more  than  twelve  months  from  the  day  of  the 
date  thereof,  including  the  day  of  such  date ; but 
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if  any  defendant  therein  named  shall  not  have  been 
served  therewith,  the  plaintiff  may,  before  the  expiration 
of  the  twelve  months,  apply  to  a Judge  for  leave  to  serve 
the  writ  after,  and  notwithstanding  the  lapse  of,  the  said 
period. 

(a)  The  J udge,  if  satisfied  that  reasonable  efforts  have 

been  made  to  serve  such  defendant,  or  for  other  good 
reason,  may  order  that  the  service  shall  be  good  if  made 
within  twelve  months  * * 

( b ) The  writ  shall  in  such  case  be  renewed  b}T  being 
marked  with  the  date  of  the  day,  month,  and  year  of  such 
renewal ; such  renewal  to  be  so  marked  by  the  proper 
officer,  upon  delivery  to  him  by  the  plaintiff  or  his  solicitor 
of  a memorandum  in  Form  No.  92  in  the  appendix. 

(c)  In  such  case  the  original  writ  shall  be  available  to 
prevent  the  operation  of  any  statute  whereby  the  time 
for  the  commencement  of  the  action  is  limited  and  for  all 
other  purposes,  from  the  date  of  the  original  issue  of  the 
writ. 

Form  No.  92 — Required  in  pursuance  of  order  dated 
a renewed  writ  of  summons  in  this  action. 

Form  No.  124 — Order  for  renewal  of  writ  of  summons. 

* * It  is  ordered  that  the  writ  in  this  action  be 

renewed  for  twelve  months  from  the  date  of  its  renewal, 
pursuant  to  the  Rules  of  the  Supreme  Court. 

Rule  442 — Non-compliance  with  any  of  these  Rules 
shall  not  render  the  writ  or  any  other  proceeding  in  any 
action  or  matter  void  unless  the  Court  or  a Judge  so  directs, 
but  such  proceedings  may  be  set  aside  either  wholly  or  in 
part  as  irregular,  or  amended,  or  otherwise  dealt  with  in 
such  manner  and  upon  such  terms  as  the  Court  or  Judge 
thinks  fit. 

The  order  of  the  local  Judge  was  in  the  form  No.  124 
and  there  was  no  order  under  Rule  238  for  leave  to  serve 
the  writ  after  the  period. 

The  motion  was  argued  before  Boyd,  C.,  in  Chambers 
on  the  12th  January,  1891. 
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Middleton , for  the  defendant. 

Douglas  Armour,  for  the  plaintiff. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  local  Judge  made  an  ex  parte  order  in 
this  case  to  renew  the  writ  of  summons.  That  had  the 
effect  of  keeping  alive  the  original  cause  of  action,  which 
would  otherwise  have  been  barred  by  effluxion  of  time. 
Without  any  specific  leave  being  obtained,  this  renewed 
writ  of  summons  was  served  upon  the  defendant,  and  the 
application  is  now  to  discharge  these  proceedings  as  con- 
trary to  the  practice  and  without  jurisdiction. 

I notice  that  the  Rule  for  renewal  (238)  and  the  forms  in 
the  schedule  are  a little  inconsistent.  This  arises  from 
a variation  of  language  in  the  incorporation  of  the  original 
English  Rule  into  our  system.  In  England  they  applied 
for  leave  “ to  renew  the  writ”  here  it  is  for  “ leave  to  serve 
the  writ  after  ” the  lapse  of  the  twelve  months  which  is 
the  duration  of  the  original  writ.  But  Con.  Rule  238 
provides  for  the  renewal  upon  delivering  to  the  officer  of  a 
memorandum  in  Form  No.  92,  which  when  turned  to  is  a 
praecipe  pursuant  to  an  order  for  renewal  (the  form  of 
which  is  to  be  found  in  No.  124),  and  that  was  the  form  of 
order  made  in  this  case.  It  is  evident  that  a writ  cannot 
be  renewed  without  a Judge’s  order,  and  it  would  seem 
that,  to  satisfy  the  terms  of  the  Ontario  Rule,  leave  to 
serve  after  the  lapse  of  the  year  should  also  be  obtained. 
But  this  latter  appears  to  be  more  a matter  of  form  than 
of  substance,  if  once  you  have  the  writ  rightfully  renewed — 
a matter  to  be  dealt  with,  I think,  under  Rule  442.  The 
writ  being  ordered  to  be  renewed,  imports  a right  to 
make  service  of  it  thereafter  ; the  granting  permission  to 
serve  would  be  inoperative  unless  the  writ  was  renewed  in 
due  form. 

The  affidavits  shew  that  the  delay  in  serving  the  writ 
arose  from  the  pendency  of  an  appeal  in  the  Supreme  Court 
of  Canada  between  the  same  parties,  the  decision  of  which 
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would  affect  the  plaintiff’s  course  in  the  prosecution  of  this 
action,  and  service  was  not  made  till  that  appeal  was 
decided.  This  appeared  to  the  local  J udge  sufficient 
* good  reason  ” for  extending  the  time,  and  I am  not 
disposed  to  interfere  with  the  exercise  of  his  discretion  on 
this  head.  That  he  had  jurisdiction  is  decided  in  St.  Louis 
v.  O'  Callaghan,  13  P.  R.  322,  which  I follow. 

I think  the  service  may  now  be  confirmed,  without  costs 
of  this  appeal  to  either  party. 


Flett  v.  Way. 


Order — Power  of  Judge  or  Master  in  Chambers  to  rescind — Ex  parte  order 
— Order  made  after  notice  upon  default — Rule  536. 

A Judge  or  the  Master  in  Chambers  has  power  to  reconsider  a matter 
which  has  been  brought  before  him  ex  parte,  on  the  application  of  an 
opposing  party  ; and  he  can  also  open  up  a matter  in  respect  of  which 
an  order  has  been  made  after  notice  and  upon  default  to  shew  cause,  if 
he  is  satisfied  that  opposition  was  intended  and  that  any  injustice  has 
arisen. 

Semble,  that  if  necessary  the  words  “ ex  parte  order”  in  Rule  536  may  be 
read  so  as  to  cover  cases  going  by  default,  where  through  some  slip 
cause  has  not  been  shewn. 


[January  14,  1891. — Boyd,  0.] 

Appeal  by  the  defendant  from  an  order  of  the  Master 
in  Chambers,  setting  aside  a former  order  made  by  himself. 
The  former  order  was  one  dismissing  the  action,  on  the 
ground  that  it  was  brought  without  authority,  and  was 
made  upon  the  application  of  the  defendant,  upon  notice 
to  the  plaintiff,  who,  however,  did  not  appear  upon  the 
motion.  The  order  appealed  from  was  made  upon  the 
application  of  the  plaintiff,  and  was  made  upon  terms  of 
payment  of  costs  by  the  plaintiff*.  The  main  ground  of 
appeal  was  that  the  Master  had  no  power  to  set  aside  his 
own  order,  as  it  was  not  an  ex  parte  order,  and  therefore 
did  not  come  under  Rule  536. 

17 — VOL.  xiv.  O.P.R. 
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The  appeal  was  argued  before  Boyd,  C.,  in  Chambers  on 
the  12th  January,  1891. 

J.  M.  Clark , for  the  defendant. 

Titus,  for  the  plaintiff. 

The  following  authorities  were  referred  to  : Shaw  v. 
Nickerson,  7 U.  C.  R.  543  ; Hughes  v.  Field , 9 P.  R.  127  ; 
Ryan  v.  Canada  Southern  R.  W.  Co.,  10  P.  R.  535 ; 
Jamieson  v.  Prince  Albert  Colonization  Co.,  11  P.  R.  115  ; 
McNabb  v.  Oppenheimer,  ib.  214  ; Taylor  v.  Sisters  of 
Charity  of  Ottawa , ib.  496  ; R,e  Doyle  v.  Henderson,  12 
P.  R.  38 ; Reid  v.  Trimmer,  9 C.  L.  T.  Occ.  -N.  391. 

Judgment  was  delivered  on  the  14th  January,  1891. 

Boyd,  C. — The  practice  allows  a Judge  in  Chambers  to 
reconsider  a matter  which  has  been  brought  before  him 
ex  parte  on  the  application  of  an  opposing  party,  and  he 
can  also  open  up  a matter  in  respect  of  which  an  order  has 
been  made  after  notice  and  upon  default  to  shew  cause,  if 
he  is  satisfied  that  opposition  was  intended,  and  that  any 
injustice  has  arisen.  In  such  cases  the  parties  complaining 
do  not  desire  to  appeal,  and  should  not  be  driven  to  appeal ; 
and  it  is  highly  undesirable  that  the  delay  and  expense 
of  an  appeal  should  be  incurred  to  rectify  miscarriages  not 
involving  interference  with  decisions  made  after  hearings 
both  sides.  That  was  recognized  long  ago  by  Robinson 
C.  J.,  in  Shaw  v.  Nickerson,  7 U.  C.  R.  543 ; and  again,  as 
to  judicial  officers  by  Osier,  J.,  in  Hughes  v.  Field,  9 P.  R. 
127.  See  also  Archibald’s  Prac.  in  Chambers,  p.  22. 

This  jurisdiction  is  not  in  the  nature  of  a rehearing  or 
an  appeal  from  an  erroneous  decision,  but  proceeds  upon 
the  injustice  of  shutting  out  unheard  an  opposing  party 
who  desires  to  be  heard.  I do  not  read  Ryan  v.  Canada 
Southern  R.  W.  Co.,  10  P.  R.  535,  as  seeking  to  affect  this 
earlier  well  established  practice.  The  holding  there  was 
that  a local  officer  who  had  jurisdiction  to  make  an 
ex  parte  order  at  the  instance  of  the  plaintiff,  could  not 
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rescind  that  order  on  the  application  of  the  defendants, 
because  their  solicitor  resided  out  of  the  county,  and  so 
by  the  then  Rule  422  a.  the  special  jurisdiction  was  ousted. 
But  in  the  present  appeal  the  Master  in  Chambers  has 
power,  by  virtue  of  his  general  jurisdiction  as  a pro- 
Judge  in  Chambers,  to  reconsider  the  order  issued  upon 
default.  This  I should  hold  irrespective  of  the  new  Rule 
536,  but  if  necessary  in  order  to  sustain  this  corrective 
power  in  the  Master,  I should  give  such  a large  reading 
to  the  words  “ ex  parte  order”  there  used,  as  to  cover  cases 
going  by  default,  where  through  some  slip  cause  had  not 
been  shewn.  This  meaning  would  be  justified  by  analo- 
gous Rules  in  England.  See  Ord.  LIV.,  Rules  5,  6,  7,  Wil- 
son, p.  394,  7th  ed. 

I think,  therefore,  this  appeal  should  be  dismissed  with 
' costs,  to  be  set  off  against  the  costs  ordered  to  be  paid  by  the 
Master  by  the  respondent,  as  a condition  of  relief. 
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Gage  et  al.  v.  Douglas  et  al. 


Assignments  and  preferences — R.  S.  0.  ch.  124,  sec.  7 — Action  by  creditors 
to  set  aside  fraudulent  transaction — Right  to  continue  after  assignment  for 
benefit  of  creditors — Order  continuing  action  for  benefit  of  particular  cred- 
itors. 

An  action  begun  by  creditors  of  an  insolvent  to  set  aside  a transaction  in 
fraud  of  creditors,  before  an  assignment  by  the  insolvent  for  the  benefit 
of  creditors  under  R.  S.  0.  ch.  124,  can  be  prosecuted  by  the  creditors 
after  an  assignment  has  been  made  ; for  the  assignment  has  not  the 
effect  under  sec.  7,  sub-sec.  (1),  of  transferring  the  existing  cause  of 
action  to  the  assignee. 

Sec.  7,  sub-sec.  (2),  may  be  read  so  as  to  apply  to  pending  litigation 
instituted  by  the  assignee  or  into  which  he  has  been  introduced  ; and 
an  order  was  made  under  that  enactment  in  an  action  begun  by  credi- 
tors before  an  assignment,  in  which  the  assignee  was  after  the  assign- 
ment added  as  a co-plaintiff,  authorizing  the  original  plaintiffs  and 
other  creditors  to  continue  the  action  as  constituted  for  their  own 
benefit,  upon  indemnity  to  the  assignee. 

[February  10,  1891. — Boyd,  C.] 


This  action  was  begun  on  the  4th  May,  1890,  by  W.  J. 
Gage  & Co.,  as  simple  contract  creditors,  suing  on  behalf 
of  themselves  and  all  other  creditors  of  the  defendants  R 
W.  Douglas  & Co.,  to  set  aside  as  fraudulent  and  preferential 
certain  chattel  mortgages  made  by  R.  W.  Douglas  & Co. 
to  the  other  defendants. 

On  the  5th  May,  1890,  R.  W.  Douglas  & Co.  made  an 
assignment  under  R.  S.  0.  ch.  124  for  the  benefit  of  their 
creditors  to  G.  M.  Gardner,  who  was  added  as  a co-plaintiff 
by  an  order  made  on  the  7th  May,  1890,  upon  the  applica- 
tion of  the  original  plaintiffs,  the  defendants  consenting. 

The  action  as  thus  constituted  was  then  proceeded  with. 
An  amended  statement  of  defence  was  delivered  on  the 
20th  October,  1890,  and  no  reply  being  delivered,  the 
pleadings  were  closed  on  the  10th  November,  1890. 

On  the  23rd  December,  1890,  a meeting  of  the  creditors 
of  R.  W.  Douglas  & Co.  was  held,  and  the  creditors 
refusing  to  indemnify  the  assignee  against  the  costs  of 
this  action,  he  then  decided  to  discontinue  it. 

The  next  sittings  of  the  Court  for  the  trial  of  actions 
had  been  fixed  for  the  6th  January,  1891,  and  the  period 
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of  six  weeks  from  the  close  of  the  pleadings  had  elapsed  on 
the  22nd  December,  1891.  No  notice  of  trial  was  given 
by  any  of  the  parties. 

On  the  15th  January,  1891,  the  plaintiffs  W.  J.  Gage  & 
Co.,  and  C.  M.  Taylor  & Co.  (who  were  creditors  of  R.  W. 
Douglas  & Co.)  gave  notice  of  motion  for  an  order  allowing 
them  to  continue  this  action  in  the  name  of  the  assignee 
at  their  own  expense  and  risk,  and  for  their  own  benefit. 
The  assignee  made  an  affidavit  in  which  he  stated  that  he 
was  willing  that  this  order  should  be  made  upon  his  being 
indemnified. 

The  defendants  other  than  R.  W.  Douglas  &;  Co.  then 
gave  a counter  notice  of  motion  to  dismiss  the  action  for 
want  of  prosecution. 

The  two  motions  were  argued  before  Boyd,  C.,  in  Cham- 
bers, on  the  9th  February,  1891. 

William  Cveelman , for  the  plaintiffs  and  C.  M.  Taylor 
& Co.,  relied  upon  sec.  7 of  R.  S.  0.  ch.  124,  which  is  as 
follows : 7.  (1)  Save  as  provided  in  the  next  succeeding 
sub-section  the  assignee  shall  have  an  exclusive  right  of 
suing  for  the  rescission  of  agreements,  deeds,  and  instru- 
ments or  other  transactions  made  or  entered  into  in  fraud 
of  creditors,  or  made  or  entered  into  in  violation  of  this 
Act. 

(2)  If  at  any  time  any  creditor  desires  to  cause  any 
proceeding  to  be  taken  which,  in  his  opinion,  would  be  for 
the  benefit  of  the  estate,  and  the  trustee,  under  the  authority 
of  the  creditors  or  inspectors,  refuses  or  neglects  to  take 
such  proceedings,  after  being  duly  required  so  to  do,  the 
creditor  shall  have  a right  to  obtain  an  order  of  the  Judge 
authorizing  him  to  take  the  proceedings  in  the  name  of 
the  trustee,  but  at  his  own  expense  and  risk,  upon  such 
terms  and  conditions  as  to  indemnity  to  the  assignee,  as 
the  Judge  may  prescribe,  and  thereupon  any  benefit  derived 
from  the  proceedings  shall  belong  exclusively  to  the  creditor 
instituting  the  same  for  his  benefit,  but  if,  before  such 
order  is  granted,  the  assignee  shall  signify  to  the  Judge  his 
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readiness  to  institute  the  proceedings  for  the  benefit  of  the 
creditors,  the  order  shall  prescribe  the  time  within  which 
he  shall  do  so,  and  in  that  case  the  advantage  derived  from 
the  proceeding,  if  instituted  within  such  time,  shall  apper- 
tain to  the  estate. 

E.  B . Brown,  for  the  defendants  other  than  R.  W.  Douglas 
k Co.,  contended  that  the  statute  did  not  apply  to  an  order 
made  in  an  action  authorizing  its  continuation  in  a new 
form/and  that  the  action,  having  been  abandoned  deliber- 
ately just  before  the  time  for  giving  notice  of  trial  for  a 
sittings  at  which  the  plaintiffs  were  bound  to  go  down, 
should  be  dismissed. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  effect  of  R.  S.  0.  ch.  124  is  to  give  the 
assignee  of  an  insolvent  debtor  the  sole  right  of  action  to 
vacate  transactions  in  fraud  of  creditors.  Prior  to  this 
statute  each  creditor  prejudicially  affected  had  an  indepen- 
dent right  of  action.  Though  such  a creditor  suing  on 
behalf  of  all  might  be  defeated,  that  did  not  prevent  a like 
action  at  the  suit  of  another  creditor  for  the  same  purpose. 

Now  this  action,  being  begun  before  the  assignment  was 
made,  could  be  prosecuted  by  Gage  k Co.,  notwithstanding 
the  assignment,  which  had  not  the  effect  of  transferring 
the  (assumed)  existing  cause  of  action  to  the  assignee. 
But  upon  the  assignment  a new  right  of  action  arose  on 
the  part  of  the  assignee  which  might  have  been  prosecuted 
by  him  alone  representative  of  all  creditors.  This, 
however,  was  in  effect  brought  about  by  the  amend- 
ment made  by  the  plaintiffs  in  this  action  joining  the 
assignee  as  a co-plaintiff.  In  this  compound  action  was 
thus  embraced  upon  one  record  all  the  litigation  that 
could  arise  in  respect  of  the  impeached  transaction,  and  to 
this  amendment  the  defendants  made  no  objection.  Upon 
the  assignee  refusing  to  prosecute  it  any  further  in  con- 
junction with  the  original  plaintiffs,  it  was  still  competent 
for  them  to  proceed  with  it;  but  they  desire  to  take 
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advantage  of  the  special  provision  of  the  statute,  which 
in  the  circumstances  detailed  in  sec.  7,  sub-sec.  2, 
entitles  them  to  the  exclusive  benefit  to  be  derived  from 
the  litigation.  The  Act  may  be  read  so  as  to  apply  to 
pending  litigation  instituted  by  the  assignee  or  into  which 
he  has  been  introduced  as  in  the  present  case.  I do 
not  regard  it  as  needful  to  discontinue  the  present  pro- 
ceedings in  order  to  begin  de  novo  in  the  name  of  the 
assignee  as  sole  plaintiff  under  the  authority  of  the  Judge’s 
order  now  applied  for.  That  order  may  be  granted  so  as 
to  avail  for  the  preservation  and  prosecution  of  the  pending 
action  ; but  the  costs  of  this  favour  now  asked  by  the  plain- 
tiffs should  be  paid  to  the  defendants. 

The  defendants  were  justified  in  moving  to  dismiss,  and 
should  get  the  costs  of  that  also,  and  the  plaintiffs  should 
undertake  to  speed  the  cause  as  constituted  by  virtue  of 
the  order  which  gives  them  the  right  to  use  the  name  of 
the  assignee.  This  right  is  of  course  on  condition  of  giving 
him  indemnity  against  the  costs  of  litigation  to  the  satisfac- 
tion of  the  clerk  in  Chambers  in  case  of  difference. 
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Township  of  Logan  v.  Kirk  et  al. 


Costs — Taxation — Defendants  severing — Counsel  fee  on  examination  of 
witnesses  out  of  the  jurisdiction — Costs  of  examination  for  discovery. 

In  an  action  by  a municipality  against  a contractor,  one  of  his  sureties, 
and  the  executors  of  a deceased  surety,  three  separate  defences  were 
delivered  by  different  solicitors.  It  did  not  appear  that  separate  solici- 
tors were  employed  for  the  mere  purpose  of  increasing  costs  : — 

Held,  that  the  defendants  were  not  liable  in  any  joint  character,  and 
were  entitled  to  tax  separate  bills  of  costs. 

Upon  taxation  a fee  was  properly  allowed  for  counsel  in  British  Columbia 
attending  upon  examination  of  witnesses  there. 

An  objection  that  a person  examined  by  the  defendants  for  discovery  was. 
not  an  officer  or  representative  of  the  plaintiffs  should  have  been  takeir 
at  the  outset  and  was  not  open  on  taxation. 

[February  11,  1891. — Boyd , C.] 

Appeal  by  the  plaintiff's  from  the  taxation  of  the  costs 
of  the  several  defendants  by  the  local  Registrar  at  Strat- 
ford. The  chief  complaint  was  that  the  defendants  should 
have  defended  jointly  and  should  not  have  been  allowed 
separate  bills  of  costs. 


The  appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on 
the  9th  February,  1891. 

Douglas  Armour,  for  the  appellants. 

C.  J.  Holman , J.  M.  Clark,  and  W.  M.  Douglas,  for  the 
several  defendants. 


Judgment  was  delivered  on  the  11th  February,  1891. 

Boyd,  C. — This  action  is  by  a municipality  against  a 
contractor,  his  surety,  and  three  executors  of  a deceased 
surety  ; there  are  separate  defences  for  the  chief  defend- 
ant, the  surviving  surety,  and  the  representatives  of  the 
surety  deceased.  There  is  no  imputation  against  the  bona 
fides  of  the  parties  thus  severing,  and  there  is  no  rule 
of  law  or  practice  against  them  so  severing.  It  does  not 
appear  that  separate  solicitors  were  employed  for  the  mere 
purpose  of  increasing  costs,  and  we  may  reasonably  infer 
good  reasons  why  the  defendants  should  act  by  their 
respective  solicitors  and  counsel.  The  rule  of  practice  (Rule 
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1202)  which  obtains  when  defendants  improperly  sever  in 
their  defence  is  not  peculiar  to  equity,  but  is  found  like- 
wise in  common  law  practice  where  costs  have  been  need- 
lessly multiplied,  and  is  indeed  a part  of  the  inherent 
jurisdiction  of  the  Court,  however  constituted,  to  prevent 
unwarrantable  charges.  Here,  however,  the  defendants 
are  not  liable  in  any  joint  character;  each  set  has 
peculiar  defences  and  as  to  the  sureties,  this  is  because 
the  union  once  existing  has  been  ended  by  the  death  of 
one.  His  representatives  cannot  be  regarded  as  acting 
vexatiously  if  they  seek  to  be  protected  by  their  own 
solicitor.  The  law  of  the  Court  does  not  require  them  to 
make  common  cause  with  the  solicitor  of  the  surviving 
surety  : Reid  v.  Stephens,  3 Ch.  Chamb.  R.  372 ; Gordon  on 
Costs,  p.  166 ; Gambrell  v.  Falmouth , 5 A.  & E.  403. 

This  was  the  main  ground  of  appeal,  which  fails. 

Upon  the  examination  under  commission  in  British  Col- 
mubia  it  was  proper  to  allow  a fee  for  counsel  attending,  and 
less  was  taxed  than  paid.  I have  no  means  of  knowing 
what  rate  of  compensation  for  such  services  obtains  in  that 
jurisdiction,  and  have  no  right  therefore  to  interfere  with 
the  $10  allowed. 

Nor  do  I interfere  with  reference  to  the  examination 
for  discovery  ; if  the  officer  or  person  examined  was  not 
a representative  in  any  sense  of  the  municipality,  the- 
objection  should  have  been  taken  at  the  outset  and  not  at 
the  close  of  the  litigation. 

Nothing  has  been  pointed  out  specifically  which  is 
wrongly  briefed,  and  though  the  amount  charged  is  large, 
the  taxing  officer  has  exercised  some  discrimination  in  dis- 
allowing folios,  and  there  is  no  error  in  principle. 

So  as  to  the  witnesses  called  for  the  executors  ; the 
evidence  was  not  without  relevance  as  shewing  that  the 
plaintiff  had  no  claim  enforceable  against  the  sureties, 
because  of  their  failure  to  respond  to  the  advertisement  for 
creditors  some  years  ago. 

I have  exhausted  all  grounds  discussed,  and  will  dismiss 
the  appeal  with  costs. 

18 — VOL.  XIV.  O.P.R. 
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* McNair  v.  Boyd. 


Costs  — Order  of  Judge  as  to,  under  Rule  1172 — “ Good  cause.” 

The  words  of  Rule  1172  “the  Judge  or  Court  makes  no  order  respecting 
the  costs  ” do  not  confer  any  wholly  discretionary  power  on  the  Judge, 
but  must  be  read  with  Rule  1170  as  referring  to  an  order  made  “for 
good  cause.” 

And  where,  in  an  action  in  a County  Court  for  damages  for  bodily  injuries 
sustained  by  the  plaintiff  through  the  alleged  negligence  of  the  defen- 
dant, the  jury  found  for  the  plaintiff  and  assessed  the  damages  at  $30, 
and  added  that  the  defendant  should  pay  “the  Court  expenses,”  and 
the  Judge  made  an  order  that  the  defendant  should  have  full  County 
Court  costs,  and  that  the  defendant  should  not  have  the  set-off  provided 
by  Rule  1172,  because,  in  his  opinion,  the  injury  done  to  the  plaintiff 
was  attended  by  circumstances  of  great  aggravation,  and  the  jury  ought 
to  have  given  larger  damages  : — 

Held,  Osler,  J.  A. , dissenting,  that  these  were  not  circumstances  which 
constituted  “good  cause”  within  the  meaning  of  Rule  1170;  for  the 
very  matters  relied  upon  by  the  Judge  as  “good  cause”  had  been 
passed  upon  adversely  by  the  jury  ; and  therefore  the  costs  should 
follow  the  event  under  Rule  1172. 

Beckett  v.  Stiles,  5 Times  L.  R.  88,  followed. 

[January  13,  1891. — The  Court  of  Appeal,  j 

This  was  an  appeal  by  the  defendant  from  an  order  of 
the  Judge  of  the  County  Court  of  the  county  of  Welling- 
ton, dismissing  the  defendant’s  motion  in  term  to  set  aside 
an  order  as  to  costs  made  after  the  trial. 

The  action  was  brought  in  the  County  Court  to  recover 
$200  damages  for  negligence.  The  statement  of  claim 
alleged  that  the  plaintiff  was  driving  in  a buggy  with  a 
single  horse  along  a highway  in  a proper  manner,  when 
the  defendant,  who  was  also  passing  along  the  highway 
with  a heavy  farm  waggon  and  team  of  heavy  horses, 

* In  Drane  v.  Graham,  an  appeal  by  the  defendant  from  the  judgment 
of  the  Judge  of  the  County  Court  of  the  county  of  Grey,  and  from  an 
order  made  by  the  learned  Judge  directing  that  the  plaintiff  should 
recover  full  costs,  the  Court  of  Appeal  gave  judgment  on  the  same  day. 
It  was  an  action  by  a tenant  against  his  landlord  for  breach  of  a covenant 
for  quiet  enjoyment,  and  the  jury  gave  a verdict  for  $75,  a sum  within 
the  competence  of  a Division  Court.  The  Court  unanimously  held  that 
there  was,  under  the  circumstances  of  the  case,  no  good  cause  for  giving 
the  plaintiff  costs  on  a higher  scale  than  was  warranted  by  the  amount 
of  the  recovery ; and  therefore  allowed  the  appeal  from  the  order  as  to 
costs. 
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drove  his  horses  so  carelessly  and  negligently  that  he 
drove  them  and  his  waggon  against  the  plaintiff’s  buggy 
and  upset  and  broke  it,  whereby  the  plaintiff  was  thrown 
out  and  thrown  to  the  ground,  when  the  defendant  drove 
over  her,  in  consequence  of  which  the  plaintiff  was  seriously 
hurt  and  suffered  great  pain  and  loss  of  time  and  money, 
and  was  put  to  great  expense. 

The  case  was  tried  before  the  County  Judge  and  a jury. 
The  jury’s  verdict  was  “ that  the  defendant  pay  the  $30 
incurred  by  the  accident,  and  also  the  Court  expenses.” 
After  the  trial  the  Judge  gave  judgment  as  follows  : 

“ In  this  case  the  plaintiff  proved  actual  damage  to  $30, 
that  is,  repair  of  buggy,  $15  ; doctor’s  bill,  $10  ; medicine, 
$5  ; in  all  $30.  I think  the  jury  should  have  given  a 
larger  amount  of  damages , and  it  is  clear  they  thought 
and  it  was  their  intention  the  defendant  should  suffer  to 
a larger  amount,  that  is,  to  the  said  $30  and  the  costs  of 
the  suit.  The  jury  have  no  power  to  award  costs ; but 
when  it  is  clear  the  jury  intended  the  plaintiff  should 
have  the  $30  free  from  any  deductions  as  to  costs,  the 
Court  should  give  effect  to  their  verdict  by  ordering  judg- 
ment for  the  plaintiff  for  $30  damages,  with  the  full 
County  Court  costs  of  suit,  and  that  the  defendant  shall 
not  set  off  any  costs  of  defence.” 

Upon  a motion  to  the  Judge  in  term,  he  refused  to  set 
aside  his  order  as  to  costs,  and  the  defendant  appealed. 

The  appeal  was  argued  before  Hagarty,  C.  J.  O.,  Bur- 
ton, Osler,  and  Maclennan,  JJ.A.,  on  the  12th  Septem- 
ber, 1890. 

J.  B.  Clarke,  Q.  C.,  for  the  appellant. 

William  Kingston,  Q.  C.,  for  the  respondent. 

The  following  cases  were  referred  to : Jones  v.  Curling , 
.13  Q.  B.  D.  262  ; Wight  v.  Shaw,  19  Q.  B.  D.  396  ; Huxley  v. 
West  London  Extension  R.  W.  Co.,  17  Q.  B.  D.  373 ; 14 
App.  Cas.  26  ; Bertram  v.  Massey,  13P.  R.  184 ; Fulton  v. 
Vipond,  ib.  485  ; Harnett  v.  Vise , 5 Ex.  I).  307 ; Wellbanks 
v.  Conger,  12  P.  It.  447  ; Callicott  v.  McKinlay,  9 C.  L.  T. 
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Occ.  N.  106 ; Richardson  v.  Jenkin,  10  P.  R.  292 ; Far- 
quharv.  Robertson , 13  P.  R.  156  ; Weaver  v.  Sawyer , 16 
A.  R.  422  ; Livernois  v.  Bailey,  12  P.  R.  535  ; 13  P.  R.  62. 

Rules  1170  and  1172  were  also  discussed  in  the  argu- 
ment : — 

1170.  Subject  to  the  provisions  of  the  Judicature  Act? 
the  costs  of  and  incident  to  all  proceedings  in  the  High- 
Court  shall  be  in  the  discretion  of  the  Court,  * * 

Provided  that  where  any  action  or  issue  is  tried  by  a jury, 
the  costs  shall  follow  the  event,  unless,  upon  application 
made  at  the  trial,  for  good  cause  shewn,  the  Judge  before 
whom  the  action  or  issue  is  tried  or  the  Court  otherwise 
orders. 

1172.  In  case  an  action  of  the  proper  competence  of  a 
County  Court  is  brought  in  the  High  Court,  or  in  case  an 
action  of  the  proper  competence  of  a Division  Court  is 
brought  in  the  High  Court,  or  in  a County  Court,  and  is 
tried  by  jury,  and  the  Judge  or  Court  makes  no  order 
respecting  the  costs,  the  plaintiff  shall  recover  only  County 
Court  costs,  or  Division  Court  costs,  as  the  case  may  be, 
and  the  defendant  shall  be  entitled  to  tax  his  costs  of  suit 
as  between  solicitor  and  client,  and  so  much  thereof  as 
exceeds  the  taxable  costs  of  defence  which  would  have 
been  incurred  in  the  County  Court  or  Division  Court,  shall, 
on  entering  judgment,  be  set  off  and  allowed  by  the  taxing 
officer  against  the  plaintiff’s  County  Court  or  Division 
Court  costs  to  be  taxed,  or  against  the  costs  to  be  taxed 
and  the  amount  of  the  verdict  if  it  be  necessary,  and  if  the 
amount  of  costs  so  set  off  exceeds  the  amount  of  the  plain- 
tiff’s verdict  and  taxed  costs,  the  defendant  shall  be  entitled 
to  execution  for  the  excess  against  the  plaintiff. 

(a)  The  event  shall  in  such  case  be  to  recover  costs 
according  to  such  scale,  subject  to  such  rights  of  set-off  as 
to  costs,  as  are  herein  mentioned. 

Judgment  was  given  on  the  13th  January,  1891. 

Maclennan,  J.  A. — I am  of  opinion  that  this  appeal 
ought  to  succeed. 
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The  plaintiff  brought  her  action  claiming  $200  damages, 
for  personal  injury  to  herself,  and  injury  to  her  buggy  in 
a collision  on  the  highway.  The  defendant  disputed  his 
liability,  and  the  result  was  that  he  was  held  liable,  but 
the  damages  assessed  by  the  jury  against  him  were  only 
$30,  instead  of  $200  as  claimed  by  the  plaintiff. 

The  question  is  whether  the  learned  Judge  was  right  in 
giving  the  plaintiff  full  County  Court  costs,  and  depriving 
the  defendant  of  his  right  of  set-off*  instead  of  leaving  the 
costs  to  abide  the  event. 

The  jury  expressed  their  desire  that  the  plaintiff  should 
besides  the  damages  assessed  by  them  have  “ the  Court 
expenses.” 

The  learned  Judge  interprets  the  language  of  the  jury 
to  mean  that  the  damages  given  by  them  should  be  “ free 
from  any  deductions  as  to  costs,”  and  in  his  judgment  at 
the  trial  he  thought  that  although  the  jury  had  no  power 
to  award  costs,  effect  should  be  given  to  their  verdict  by 
ordering  judgment  for  the  plaintiff  with  full  County  Court 
costs,  and  that  the  defendant  should  not  set  off  any  costs 
of  defence.  The  judgment  pronounced  was  in  accordance 
with  that  view. 

Upon  a motion  afterwards  made  against  his  judgment, 
the  learned  Judge  affirmed  it,  and  on  the  question  of  costs 
used  the  following  language  : 

“ The  jury,  in  recording  their  verdict  for  the  $30,  said 
* the  defendant  to  pay  all  costs.’ 

“ This  latter  part  of  the  verdict  was  of  no  value.  * * 

“I  see  in  a memorandum  I made  in  pencil  at  the  time,  I 
ordered  the  plaintiffs  to  have  full  County  Court  costs  of 
suit,  and  that  the  defendant  should  not  set  off  costs.  I 
said  this  : * I think  the  jury  should  have  given  a larger 
amount  of  damages.’  I think  so  still.  The  defendant’s 
conduct  was  so  inhuman  — he  knew  his  waggon  in 
coming  in  contact  with  the  plaintiff’s  buggy  upset  it,  and 
the  plaintiff,  an  old  woman,  thrown  to  the  ground.  She 
might  have  been  killed  or  seriously  injured  for  all  he  ap- 
peared to  care.  He  didn’t  stop  his  horses  to  see  or  inquire 
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what  damage  was  done  nor  how  much  the  plaintiff  was 
injured,  hut  drove  on  at  a very  rapid  pace,  entirely  regard- 
less as  to  whether  this  old  woman  was  in  need  of  help  or 
not.  If  the  verdict  had  been  $200  it  would  not  have  been 
more  than  should  have  been  awarded  against  him.” 

It  is  apparent  from  this  that  the  “ good  cause”  for  which 
the  learned  Judge  made  the  special  order  as  to  costs  was, 
that  >in  his  opinion,  the  injury  done  to  the  plaintiff  was 
attended  by  circumstances  of  great  aggravation  on  the 
part  of  the  defendant,  and  that  the  jury  ought  to  have 
given  a larger  amount  of  damages,  and  the  question  is 
whether  either  of  these  circumstances  is  “good  cause” 
within  the  meaning  of  the  Rule. 

I cannot  help,  after  reading  the  evidence,  agreeing  with 
the  learned  Judge  in  the  opinion,  that  the  jury  should  have 
given  larger  damages,  but  the  case  was  keenly  fought  out 
before  the  jury,  and,  after  a charge  of  which  the  plaintiff 
had  no  reason  to  complain,  they  assessed  the  damages  at 
$30.  That  is  now  fixed  and  settled  as  the  true  and  proper 
amount  of  the  plaintiff’s  claim.  The  contest  at  the  trial 
was  about  two  things,  namely,  whether  the  defendant  was 
liable  at  all,  and  if  so  for  how  much.  The  finding  of  the 
jury  is  just  as  binding  and  conclusive  on  the  parties  on  the 
one  point  as  on  the  other,  and  the  case,  therefore,  turns  out 
to  be  a case  of  the  proper  competence  of  a Division  Court 
brought  in  a County  Court.  That  is  now  indisputable,  and 
while  the  plaintiff*  is  entitled  to  costs  by  reason  of  her 
success,  the  quantum  she  is  entitled  to  is  governed  by 
Rule  1172,  unless  there  is  “ good  cause  ” to  the  contrary. 

In  the  old  Rule  of  the  Judicature  Act,  512,  now  replaced 
by  Rule  1172,  there  was  a reference  to  Rule  428  (now 
1170),  which  has  been  dropped  in  the  consolidation.  The 
old  Rule  ran,  “ and  the  Judge  makes  no  order  respecting 
the  costs  under  Rule  428.”  In  the  new  Rule  the  words 
“ under  Rule  428  ” are  omitted,  but  I think  it  clear  that 
they  were  omitted  as  being  unnecessary,  and  that  reading 
Rules  1170  and  1172  together,  as  they  must  be,  the  order 
referred  to  in  1172  is  the  order  the  Court  or  Judge  is 
authorized  to  make  for  “ good  cause”  by  Rule  1170. 
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If  I am  right  in  this  view,  then  the  learned  Judge  had 
no  power  of  his  mere  discretion  to  give  the  plaintiff  County 
Court  costs,  and  unless  there  can  be  found  in  the  case  good 
cause  for  doing  so,  his  order  is  wrong. 

I have  come  to  the  conclusion,  l confess  with  some 
regret,  that  the  order  cannot  be  supported.  I think  the 
verdict  of  the  jury  must  be  taken  to  have  exhausted  all 
the  effect  that  can  properly  be  given  to  the  evidence  in 
the  case  as  to  the  alleged  circumstances  of  aggravation, 
and  the  supposed  right  of  the  plaintiff  to  a larger  amount 
of  damages.  The  question  of  the  proper  amount  of  dam- 
ages was  one  of  the  very  things  which  were  fought  out,  and 
which  were  settled  by  the  trial  and  the  verdict  of  the  jury, 
and  the  verdict  being  acquiesced  in  or  affirmed,  the  plaintiff 
cannot  be  heard  on  the  question  of  costs  to  say  she  vras 
entitled  to  more. 

Then  as  to  the  circumstances  of  aggravation,  these  were 
a legitimate  subject  of  enhanced  damages,  and  were  proved 
before  the  jury,  and  doubtless  were  urged  upon  their  atten- 
tion by  the  plaintiff’s  counsel.  If  the  jury  thought  the 
aggravation  proved,  they  must  be  taken  to  have  allowed 
due  weight  to  it  in  their  estimate  of  damage ; if  not,  then 
it  is  found  for  the  defendant,  and  in  either  case  cannot  be 
used  against  him  in  the  matter  of  costs. 

It  is  not  pretended  that  beyond  the  actual  circumstan- 
ces which  attended  the  injury  complained  of,  there  was 
anything  in  the  conduct  of  the  defendant  which  was  im- 
proper or  objectionable,  except  in  disputing  his  liability  for 
some  damage.  In  other  respects  his  defence  was  entirely 
reasonable  and  proper,  and  was  justified  by  his  success  in 
reducing  the  plaintiff’s  claim  from  $200  to  $30.  If  the 
defendant  was  wrong  in  disputing  his  liability  altogether, 
the  plaintiff'  was  wrong  in  claiming  too  much.  If  the 
plaintiff'  says  she  had  reason  to  sue  for  and  to  expect  to 
recover  $200,  the  defendant  may  say  with  full  sincerity 
that  he  had  reason  to  expect  and  did  expect  to  escape  lia- 
bility altogether.  The  jury  has  settled  both  questions,  and 
the  result  is  that  both  were  partly  wrong  and  partly  right. 
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In  Huxley  v.  West  London  Extension  R.  W.  Co.,  14  App. 
Cas.  at  p.  32,  Halsbury,Lord  Chancellor,  speaking  of  what  is 
4<  good  cause,”  says:  “ But  whatever  may  be  involved  in  that 
discretion  I cannot  entertain  a doubt  that  everything  which 
increases  the  litigation  and  the  costs,  and  which  places 
upon  the  defendant  a burden  which  he  ought  not  to  bear 
in  the  course  of  that  litigation,  is  perfectly  good  cause  for 
depriving  the  plaintiff  of  his  costs.”  And  in  the  same  case 
Lord  Watson  said  he  did  not  think  that  any  and  every 
reason  which  might  be  assigned  for  disallowing  the  costs 
of  a successful  party  must  necessarily  be  accepted  as  “ good 
cause,”  but  that  at  all  events  the  words  '‘embrace  everything 
for  which  the  party  is  responsible,  connected  with  the  in- 
stitution or  conduct  of  the  suit,  and  calculated  to  occa- 
sion unnecessary  litigation  and  expense.” 

The  case  just  cited  is  an  illustration  of  what  may  pro- 
perly be  regarded  as  “ good  cause,”  and  the  case  of  Beckett  v. 
Stiles,  in  the  Court  of  Appeal,  5 Times  L.  R 88,  shews  what 
is  not  good  cause.  In  that  case  there  were  a claim  and  counter- 
claim between  two  neighbours  for  trespass  to  their  respec- 
tive tenements.  The  jury  found  for  the  defendant  on  the 
claim,  and  for  the  plaintiff*  on  the  counter-claim,  and  Mr. 
Justice  Hawkins  ordered  each  party  to  bear  his  own  costs, 
saying  that  he  considered  both  parties  possessed  by  a bad 
litigious  spirit,  and  found  that  the  plaintiff  had  offered  to 
refer  the  matter  to  arbitration  but  the  defendant  refused, 
and  that  the  jury  expressed  satisfaction  that  each  party 
must  bear  his  own  costs.  The  Court  of  Appeal  reversed 
the  order  as  to  costs,  holding  there  was  no  “ good  cause,”  and 
Lord  Esher,  M.  R,  said  : “ The  Judge  could  not  take  into 
account  anything  which  the  jury  had  found  not  to  be  so;” 
and  that  refusal  to  arbitrate  was  no  good  cause.  Fry,  L. 
J.,  concurred,  and  among  other  things  remarked  : “ It  had 
been  said  that  the  defendant  provoked  the  litigation.  That 
might  be  material  but  for  the  circumstance  that  the  plain- 
tiff in  course  of  the  litigation  had  obtained  leave  to 
advance  as  one  of  his  causes  of  action  the  threat  by  the 
defendant  to  move  the  fence.  The  jury  has  found  against 
this  contention,  and  their  finding  could  not  be  disregarded.” 
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I think  this  is  a distinct  authority  in  favour  of  the 
present  appeal,  for  in  the  present  case  the  jury  had  passed 
adversely  upon  the  very  matters  relied  upon  by  the  learned 
Judge  as  good  cause. 

For  these  reasons  I am  of  opinion  that  the  appeal  should 
be  allowed,  and  that  the  judgment  as  to  costs  should  be 
varied  by  giving  the  plaintiff  costs  as  of  a Division  Court 
action  only,  with  a right  of  set-off  to  the  defendant  in 
accordance  with  general  Rule  1172. 

Hagarty,  C.  J.  0. — If  our  decision  is  to  depend  on  the 
“ good  cause”  principle,  I strongly  incline  to  think  that  it 
must  be  something  in  the  conduct  of  a party  to  a suit  in 
the  institution  or  conduct  of  it,  or  in  the  manner  in  which  he 
presents  his  claim,  and  “ every  thing  which  increases  the 
litigation  and  the  costs,  or  which  places  on  the  defendant 
a burden  which  he  ought  not  to  bear  in  the  course  of  that 
litigation.”  (See  Huxley's  Case , in  the  Lords,  14  App.  Cas. 
26.) 

In  the  case  before  us  the  defendant  does  not  seem  to 
have  brought  himself  within  any  of  these  guiding  rules. 
His  conduct  in  committing  the  grievance  may  have  been 
bad  ; but  the  finding  of  the  jury  fixes  its  extent,  and  seems 
to  be  the  only  safe  guide  in  determining  the  scale  of  costs 
which  must  govern.  In  the  present  case  we  might  gladly, 
if  the  power  to  certify  existed,  see  that  power  exercised, 
as  the  plaintiff  might  have  reasonably  expected  the 
recovery  of  much  larger  damages. 

It  seems,  however,  to  be  an  addition  to^the  “ good  cause” 
power,  as  we  find  it  expounded  in  the  recent  authorities 
down  to  Beckett  v.  Stiles , 5 Times  L.  R.  88 ; Wilts 
v.  Hammond,  ib.  196.  In  an  earlier  case  of  Harnett 
v.  Vise , 5 Ex.  D.  at  p.  310,  James,  L.  J.,  seems  to  have  taken 
a wider  view  of  the  “ good  cause”  point,  and  says  that  we 
may  consider  “ all  the  circumstances  that  led  to  the  action/’ 
and  he  does  not  apparently  acceptjfiie^amount  of  the  ver- 
dict of  the  jury  as  conclusive  of  the  true  measure.  I am 
not  satisfied  that  we  should,  under ' the  rulings  of  the  last 
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few  years,  enlarge  the  power  of  dealing  with  the  costs  in 
jury  cases  beyond  the  conduct  of  the  litigation. 

The  defendant  here  appears  simply  to  have  defended  the 
suit  in  the  ordinary  way,  and  succeeded  in  persuading  the 
jury  to  award  very  small  damages,  much  below  what  the 
trial  Judge  and  we  should  probably  consider  a reasonable 
amount. 

But  the  finding  of  the  jury  fixes  finally  the  damages 
recoverable  for  the  injuries  to  the  plaintiff,  and  that  find- 
ing is  not  questioned. 

That  apparently  fixes  the  proper  Court  and  the  scale  of 
costs  appointed  by  the  Buies. 

It  may  be  well  to  consider  whether  the  existing  Buies 
require  any  modification  or  more  clearly  expressed  lan- 
guage. 

I consider  that  the  words  in  Buie  1172,  where  “the 
Judge  or  Court  makes  no  order  respecting  the  00818,”“ 
cannot  be  held  as  conferring  any  wholly  discretionary 
power  on  the  Judge,  but  must  be  read  with  the  preceding 
Buie  1170,  as  to  an  order  made  “for  good  cause  shewn.” 

I,  therefore,  with  some  regret,  feel  compelled  to  join  in 
allowing  this  appeal,  but  feel,  as  we  have  the  whole  facts 
before  us,  that  we  may  with  propriety  allow  it  without 
costs. 

If  any  authority  were  required  for  such  a course,  I refer 
to  Lord  Selborne’s  language  in  Wilson  v.  Northampton 
R.  W.  Co.,  L.  B.  9 Ch.  at  p.  286  ; Maddison  v.  Alder  son, 
8 App.  Cas.  467  ; Slattery  v.  Dublin , Wicklow,  &c.,  R.  W . 
Co.,  3 App.  Cas.  1155. 


Burton,  J.  A. — I wish  to  say  that  when  I concur  in 
allowing  this  appeal  without  costs,  I do  so  wholly  on  the 
ground  that  the  case  is  the  first  one  that  has  come  before 

O 

us  on  the  new  Buie,  about  which  there  has  been  much 
difference  of  opinion. 

Even  if  the  plaintiff  had  been  dissatisfied  with  the  verdict 
in  her  favour,  and  had  moved  against  it  in  consequence  of 
its  being  too  small,  we  must  have  refused  to  interfere,  and 
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we  ought  not,  in  my  opinion , in  an  indirect  way  to  interfere 
with  that  finding  by  visiting  the  defendant  with  a loss  in 
the  shape  of  the  costs  of  his  successful  appeal  on  that 
ground.  The  jury  had  far  greater  opportunities  than  we 
possess  of  forming  a correct  judgment  upon  that  point,  and 
it  has  been  acquiesced  in,  and  if  we  cannot  interfere  with 
that  verdict  directly,  neither  ought  we  to  do  so  indirectly 
by  depriving  the  successful  party  of  his  costs  on  the  appeal. 
I place  my  judgment,  therefore,  solely  on  the  one  ground 
which  I have  mentioned. 

Osler,  J.  A. — I do  not  think  that  Rule  1172  can  be 
regarded  as  an  absolute  declaration  that  the  plaintiff’s 
costs  are  to  follow  the  scale  of  the  inferior  Court  according 
to  the  amount  recovered,  with  a corresponding  right  in  the 
defendant  to  set  off  the  difference,  if  the  Judge  does  not 
make  an  order  to  deprive  him  of  costs  altogether,  or  to 
give  him  less  than  the  inferior  Court  scale.  If  that  is  the 
meaning  of  the  Rule,  the  question  of  good  cause  cannot 
arise,  for  the  Judge  can  make  no  order  for  costs  on  the 
higher  scale.  I think  it  is  left  free  to  the  Judge  to  order, 
of  course  for  “ good  cause,”  that  the  plaintiff  shall  have  his 
costs  upon  the  scale  of  the  Court  in  which  the  action  has 
been  brought,  and  not  upon  that  of  the  Court  which  would 
have  had  jurisdiction  to  the  amount  of  the  damages 
actually  awarded.  In  other  words,  the  amount  of  the 
verdict  does  not  irrevocably  fix  the  maximum  of  the  costs 
which  the  plaintiff  is  to  recover,  so  as  to  prevent  the  Judge 
in  a proper  case  from  directing  judgment  with  costs  of  the 
Court  in  which  the  action  has  been  brought. 

I have  no  observation  to  make  upon  the  decisions  of  the 
Court  of  Appeal  in  England  as  to  what  constitutes  “ good 
cause  ” when  the  question  is  whether  the  successful  party 
shall  be  deprived  of  costs  altogether,  or  shall  have  less 
costs  than  would  ordinarily  follow  the  recovery.  Then, 
no  doubt,  the  facts  and  issues  must  be  taken  as  the  jury 
have  found  them ; and  it  is  only  so  far  as  no  particular 
fact  is  concluded  by  the  finding,  that  the  range  of  inquiry 
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for  the  purpose  of  dealing  with  “ good  cause”  is  open  : 
Wight  v.Shavj,  19  Q.B.D.  396 ; Myers  v.  Financial,  &c.  Co., 
5 Times  L,  R.  42  ; Beckett  v.  Stiles , ib.  88 ; Wilts  v.  Ham- 
mond, ib.  196;  Barnes  v.  Maltby,  ib.  207  ; Wood  v.  Cox,  ib. 
272 ; Huxley  v.  West  London  Extension  R.  W.  Co.,  ib.  3 55. 

In  these  cases  the  question  of  what  is  “good  cause”  is  more 
or  less  discussed,  and  the  mode  of  dealing  with  it  considered. 
They  do  not  however  rule  the  present  cases,  because  we 
bave  to  deal  with  a Rule  of  Court  to  which  there  is  no 
corresponding  Rule  in  the  English  practice,  and  to  which 
some  different  considerations  apply.  If  the  amount  of  the 
verdict  conclusively  determines  that  the  plaintiff  has 
brought  his  action  in  the  wrong  Court,  and  fixes  the  maxi- 
mum of  costs  to  which  he  can  under  any  circumstances  be 
entitled,  discussion  is  closed  in  that  direction,  and  the  Judge’s 
only  function  is  to  consider  whether,  for  “ good  cause,” 
be  shall  reduce  the  maximum,  or  deprive  the  plaintiff  of 
costs  altogether.  Were  that  the  case,  the  rule  established 
by  the  above  decisions  would  be  fully  applicable.  But 
Rule  1172  is,  as  I have  said,  wider.  The  Judge  may  say 
whether  the  plaintiff  shall  have  costs  on  the  scale  of  the 
Court  in  which  he  has  brought  his  action ; and  when  the 
question  is  whether  he  shall  have  costs  on  that  scale,  an 
element  is  necessarily  introduced  quite  foreign  to  anything 
which  can  properly  arise  under  the  English  Rule,  and  the 
Judge  has  to  consider  whether  the  plaintiff  had  reasonable 
ground  for  bringing  his  action  in  the  Court  he  has  selected, 
in  other  words,  whether  he  had  “ good  cause  ” for  bringing 
his  action  in  that  Court.  In  the  great  majority  of  cases  it 
will  probably  be  difficult  to  say  that  the  verdict  of  the 
jury  has  not  fairly  measured  the  damages,  and  shewn  that 
the  plaintiff  has  taken  an  inflamed  view  of  his  claim  in 
suing  in  the  higher  Court.  But  sometimes,  as  the  present 
case  very  strongly  illustrates,  we  have  a jury  giving  what 
can  only  be  described  as  an  eccentric  verdict.  They  find 
the  defendant  was  in  the  wrong  and  that  the  plaintiff  is 
entitled  to  recover,  but  award  as  damages  only  the  doctor’s 
bill  for  setting  her  broken  ribs  and  patching  up  her  other 
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injuries,  and  the  actual  cost  of  repairing  the  broken  buggy. 
The  uncontradicted  evidence  shews  that  the  plaintiff 
sustained  the  severe  injuries  I have  mentioned,  which  made 
her  ill  and  comparatively  helpless  for  two  months  more, 
and  for  all  this  no  damages  are  awarded.  I think  the 
plaintiff  might  well  have  expected  to  recover  more  than 
$100,  and  that  any  solicitor  would  have  advised  her  that 
she  was  fairly  warranted  in  doing  so,  and  that  the  County 
Court  was  her  proper  forum. 

I had  occasion  to  consider  this  question  in  the  case  of 
Livernois  v.  Bayley , [not  reported]*  and  adhere  to  the  views 
there  expressed.  I think  there  was  “good  cause”  for 
making  the  order  and  would  therefore  dismiss  the  appeal. 

I note  that  in  England  the  legislature  has  at  last  taken 
notice  of  the  flagrant  injustice  that  so  often  results  from 
appeals  in  respect  of  costs.  See  53  & 54  Vic.  ch.  44,. 
sec.  5. 

If  a J udge  is  “ fit  to  rule  a copy  book,”  according  to  the 
old  saying,  he  is  fit  to  be  entrusted  with  a discretion  to 
rule  the  costs  of  the  action.  To  no  other  class  of  appeals 
is  the  saying  so  applicable,  summum  jus,  summa  injuria, 
as  those  which  have  for  their  object  a scientific  adjustments 
of  the  costs. 


Noted  13  P.  R.  62. 
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He  Parsons — Jones  v.  Kelland. 

Money  in  Court — Payment  out  to  administratrix — Infants. 

The  administratrix  of  a deceased  party  who  had  died  before  the  Devolu- 
tion of  Estates  Act  came  into  force  was  allowed  to  take  out  of  Court  a 
sum  of  $210,  which  was  part  of  the  personal  estate  of  the  deceased, 
notwithstanding  that  two  infants  were  among  the  next  of  kin  who 
would  be  entitled  to  share  in  the  estate  after  payment  of  debts,  &c. 
Hanrahan  v.  Hanrahan,  19  0.  R.  396,  followed. 

[January  21,  Robertson,  J.] 

Motion  on  behalf  of  Elizabeth  Stanlake,  administratrix 
of  the  estate  of  Jane  Ann  Jones,  deceased, for  payment  out 
of  Court  of  $210  and  interest  due  to  the  estate  of  the 
intestate,  who  was  one  of  the  next  of  kin  of  William 
Parsons,  deceased,  as  her  share  of  a sum  of  $2,100  set 
apart  as  and  for  the  dower  of  Emma  Kelland,  also  now 
deceased. 

The  facts  appear  in  the  judgment. 

The  motion  was  argued  before  Robertson,  J.,  in  Cham- 
bers on  the  19th  January,  1891. 

Swabey , for  the  applicant. 

J.  Hoskin,  Q.C.,  for  the  infants. 

Judgment  was  delivered  on  the  21st  January,  1891. 

Robertson,  J. — It  appears  that  on  25th  October,  1880, 
an  order  was  made  by  this  Court  directing  that  the  sum  of 
$2,100,  being  one-third  of  the  purchase  money  realized  for 
the  real  estate  sold  in  this  action,  belonging  to  the  estate  of 
the  late  William  Parsons  in  administration,  should  be  set 
apart,  invested,  &c.,  and  the  income  arising  therefrom 
should  be  paid  to  Emma  Kelland,  the  widow  of  the 
deceased,  from  time  to  time,  half  yearly,  during  her  life- 
time, for  her  dower  ; and  upon  the  death  of  Emma  Kelland, 
the  said  sum  of  $2,100  so  set  apart  be  paid  out  and 
distributed  amongst  the  parties  found  to  be  entitled  thereto, 
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l>y  the  Master,  according  to  his  report  hearing  date  the 
13th  September,  1880. 

The  parties  entitled,  as  per  said  report,  were  the  ten 
children  of  the  deceased  William  Parsons,  viz:  Jane  Ann 
Jones,  Elizabeth  Stanlake,  Emma  Stanlake,  Henry  Par- 
sons, William  Parsons,  John  Parsons,  Mary  Ann  Parsons, 
James  Parsons,  Annie  Parsons,  and  James  Parsons,  the 
younger,  alias  Frederick  Parsons ; and  the  amount  to 
which  each  would  be  entitled  is  $210. 

The  widow  Emma  Kelland  departed  this  life  on  the  21st 
May,  1890. 

Jane  Ann  Jones,  one  of  the  said  children,  predeceased 
the  said  Emma  Kelland,  about  nine  years,  (and  consequently 
before  the  coming  into  force  of  the  Devolution  of  Estates 
Act)  intestate,  and  without  ever  having  had  any  issue, 
leaving  her  husband,  Henry  Jones,  her  surviving,  and  her 
brothers  and  sisters,  before  named,  two  of  whom  are  still 
infants. 

Letters  of  administration  to  the  personal  estate  of  the 
deceased  Jane  Ann  Jones  were  granted  by  the  Surrogate 
Court  of  the  county  of  Huron,  on  the  20th  December, 
1890,  unto  Elizabeth  Stanlake,  one  of  the  sisters  of 
the  deceased,  the  husband,  Henry  Jones,  having  duly 
renounced,  &c. 

Application  is  now  made  on  behalf  of  the  administratrix 
for  the  payment  out  to  her  of  the  share  of  the  said  Jane 
Ann  Jones  of  the  said  sum  of  $2,100,  being  the  sum  of 
$210,  together  with  the  interest  accumulated  thereon, 
since  the  death  of  the  doweress,  Emma  Kelland. 

Dr.  Hoskin,  Q.C.,  official  guardian,  on  behalf  of  the  two 
infants,  Annie  Parsons  and  James  Parsons,  the  younger, 
alias  Frederick  Parsons,  objects,  on  the  ground  that  these 
two  infants  are  two  of  the  next  of  kin  of  Jane  Ann  Jones, 
and  that  their  respective  shares,  or  two-ninth  parts  of  the 
$210  and  interest  to  which  Jane  Ann  Jones  would  have  been 
entitled,  had  she  survived  the  said  Emma  Kelland,  the 
doweress,  should  not  be  paid  out  to  the  administratrix,  &c. 

I have  fully  considered  the  matter,  and  the  question 
involved  in  Dr.  Hoskin’s  objection,  but  I have  come  to  the 
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conclusion  that  the  application  of  the  administratrix  must 
be  granted.  She  stands  now  in  the  place  and  stead  of  her 
deceased  sister,  Jane  Ann  Jones,  and  there  is  no  doubt,  that 
the  share  of  the  deceased  is  and  was  on  the  death  of  the 
doweress  a part  of  her  personal  estate.  As  to  who  are  or 
may  be  entitled  as  her  next  of  kin,  the  Court  at  present 
cannot  inquire.  The  legal  representative  duly  authorized 
to  call  in  all  the  personal  estate  of  the  deceased  is  Elizabeth 
Stanlake.  She  has  given  the  proper  security,  I must  pre- 
sume, to  the  Surrogate  for  the  due  administration  of  the 
estate  ; otherwise  letters  of  administration  would  not  have 
been  granted  to  her,  and  she  is  the  proper  person  to  admin- 
ister that  estate,  out  of  which  the  debts  of  the  intestate 
must  first  be  paid,  and  out  of  which  she  is  entitled  to  be 
remunerated  for  her  trouble,  and  the  expenses  and  charges 
she  has  been  put  to  in  taking  out  the  letters  and  distribut- 
ing, &c.  If  there  is  a surplus,  the  next  of  kin  will  be 
entitled,  and  they  must  look  to  the  applicant,  Elizabeth 
Stanlake,  as  administratrix  for  a proper  distribution. 

The  whole  of  the  cases  on  this  subject  have  been  col- 
lected and  ably  reviewed  by  my  brother  Rose  in  the  late 
case  of  Hanrahan  v.  Hanrahan,  19  0.  R.  396,  and  on  the 
authority  of  it,  and  the  cases  therein  referred  to,  I have  no 
doubt  that  the  application  must  be  granted,  and  the  order 
made  for  payment  out  of  the  sum  of  $210,  together  with 
the  interest  accumulated  thereon  since  the  21st  May,  1890, 
the  date  of  the  death  of  the  doweress.  Should  the  official 
guardian,  however,  think  it  necessary,  in  view  of  the  insig- 
nificance of  the  amount,  I have  no  objection  that  the  same 
order  shall  contain  a provision  requiring  the  administratrix 
to  pay  into  Court  whatever  sum  remains  in  her  hands 
after  the  payment  of  debts  and  testamentary  expenses 
and  all  other  sums  chargeable  against  the  fund  in  the 
hands  of  the  administratrix,  to  which  the  said  infants, 
Annie  Parsons  and  James,  alias  Frederick,  Parsons  may 
be  entitled,  as  two  of  the  next  of  kin  of  the  intestate,  Jane 
Ann  Jones. 

The  costs  of  this  application  and  of  the  official  guardian 
to  be  paid  out  of  the  fund. 
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Stewart  y.  Whitney. 

Money  in  Court — Payment  out  to  administrator — Infants. 

Money  in  Court  belonging  at  the  time  of  her  death  to  an  intestate  was 
paid  out  to  her  administrator  notwithstanding  that  infants  might  be  or 
might  become  entitled  to  it  or  a share  of  it. 

Semble,  if  the  money  belonged  specifically  to  infants,  the  disposition  might 
be  otherwise. 

[February  4,  1891. — Ferguson , J.] 

Motion  by  the  administrator  of  the  estate  of  the  late 
Teresa  Mitchell  for  payment  out  of  Court  of  $235.94  to 
which  she  was  entitled  at  the  time  of  her  death. 

The  motion  was  argued  before  Ferguson,  J.,in  Chambers, 
on  the  2nd  February,  1891. 

Stephen  M.  Jarvis , for  the  motion. 

J.  Hoskin , Q.C.,  for  the  infants. 

The  following  cases  were  referred  to  : Re  Parsons — 
Jones  v.  Kelland,  ante  p.  144 ; Hanrahan  v.  Hanrahan, 
19  0.  R.  396  ; Re  J.  T.  Smith’s  Trusts,  18  0.  It.  327 ; 
Kingsmill  v.  Miller,  15  Gr.  171. 

Judgment  was  delivered  on  the  4th  February,  1891. 

Ferguson,  J. — It  is  not  disputed  that  the  fund  in  Court 
belonged  to  the  late  Teresa  Mitchell.  This  fund  is  said  to 
be  some  $235.94.  This  money  does  not  belong  to  infants, 
but  infants  may  be  or  may  become  entitled  to  it  or  a share 
of  it.  At  present  it  appears  to  be  simply  the  property  of  an 
intestate  ; a part  or  perhaps  the  whole  of  her  estate.  She 
was  domiciled  and  died  in  the  State  of  Michigan,  U.S.A. 
The  administrator  in  this  country,  having  obtained  his 
grant  from  the  Surrogate  of  the  county  of  York,  asks 
payment  of  the  money  to  him. 

It  is  said  that  personal  property  in  this  country  belong- 
ing to  a foreigner  or  to  a British  subject  domiciled  abroad 
can  only  be  obtained  in  the  event  of  his  death  through 
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the  medium  of  a representative  in  this  country,  and  if  he 
has  died  intestate,  administration  will  be  granted  here, 
limited  to  his  personal  estate  in  this  country. 

There  seems  to  be  no  good  reason  why  this  money 
should  not  be  paid  to  the  applicant,  who  has  and  produces 
the  letters  of  administration  above  referred  to. 

If  the  moneys  were  infants’  moneys  specifically,  the 
matter  would  require  further  consideration ; but  this 
money  is  simply  the  estate  or  a part  of  the  estate  of  the 
intestate. 

The  order  may  go. 
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Re  Butterfield,  a Solicitor. 


Solicitor  and  client — Delivery  of  bills  of  costs  before  termination  of  actions 
— Application  for  taxation — Time — Special  circumstances — R.  S.  O. 
ch.  lJfi,  sec.  34. 

The  solicitor  defended  an  action  of  ejectment  and  prosecuted  three  actions 
for  malicious  prosecution  on  behalf  of  the  applicants. 

On  the  18th  October,  1889,  before  the  termination  of  any  of  the  actions, 
the  solicitor  delivered  to  the  applicants  his  bills  of  costs  in  them  all  up 
to  that  time.  On  the  29th  April,  1890,  he  delivered  further  bills  of 
costs  in  all  the  actions,  which  had  then  been  brought  to  an  end. 
Application  for  a reference  of  all  the  bills  to  taxation  was  made  on  the 
20th  November,  1890  : — 

Held , that  the  application  was  in  time  ; for  the  retainer  existed  until  the 
litigation  ended  ; and  the  applicants  had  a full  year  from  the  delivery 
of  the  bills  last  delivered  to  apply  for  the  taxation  of  all  the  bills  : — 
Held , also,  that  the  ‘ ‘ special  circumstances  ” which,  by  sec.  34  of  R.  S. 
0.  ch.  147,  must  exist  to  justify  a reference  to  taxation  after  twelve 
months  from  delivery  of  the  bills  are  not  confined  to  cases  of  actual 
fraud  or  gross  overcharge  and  pressure. 

Re  Norman,  16  Q.  B.  D.  673,  followed. 

Held,  also,  that  bringing  three  separate  actions  which  might  all  have  been 
joined  in  one,  and  charging  excessive  counsel  fees,  were  special  circum- 
stances to  be  regarded  in  ordering  a taxation  after  twelve  months. 

[January  17,  1891. — The  Master  in  Chambers .] 
[January  31,  1891. — MacMahon , J.] 

Application  by  clients  for  an  order  for  a reference  to 
taxation  of  the  solicitor’s  bills  of  costs  delivered  on  the 
18th  October,  1889,  and  the  29th  April,  1890. 

Notice  of  the  application  was  served  upon  the  solicitors 
on  the  20th  November,  1890,  returnable  two  clear  days 
thereafter. 

The  solicitors  resisted  the  taxation  of  bills  delivered  on 
the  18th  October,  1889,  on  the  ground  that  more  than 
twelve  months  had  elapsed  from  delivery,  relying  on  sec. 
34  of  the  Solicitors’  Act,  R.  S.  O.  ch.  147,  which  is  as 
follows  : 

“No  such  reference  shall  be  directed  upon  application 
made  by  the  party  chargeable  with  such  bill  * * after 

twelve  months  from  the  time  such  bill  was  delivered  * * 
except  under  special  circumstances,  to  be  proved  to  the 
satisfaction  of  the  Court  or  Judge  to  whom  application 
for  the  reference  is  made.” 
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The  facts  are  fully  set  out  in  the  judgment  of  the 
Master  in  Chambers,  before,  whom  the  motion  was  argued 
on  the  8th  January,  1891. 

J.  B.  O'Brian,  for  the  applicants. 

Masten,  for  the  solicitor. 

Judgment  was  delivered  on  the  17th  January,  1891. 

The  Master  in  Chambers  : — This  is  an  application  to> 
tax  Mr.  Butterfield’s  bill  of  costs  against  Messrs.  Routhiers. 
Upon  the  instructions  of  the  latter,  Mr.  Butterfield 
defended  these  gentleman  in  an  action  of  ejectment  brought 
in  the  year  1888,  and  also  brought  three  actions  against 
one  McLaurin  for  a malicious  prosecution  of  the  Rou- 
thiers for  an  alleged  assault.  The  latter  actions  seem 
to  have  been  brought  on  the  18th  October,  1888.  The 
action  for  ejectment  was  only  once  tried ; the  verdict,  or 
at  least  the  final  decision,  was  adverse  to  the  Routhiers.. 
The  other  three  actions  were  twice  tried.  On  the  first 
trial  the  Routhiers  succeeded  in  getting  a verdict,  which 
was  set  aside  by  the  Court,  and  on  the  second  trial  the 
three  actions  were  decided  against  the  Routhiers,  the 
plaintiffs  in  those  suits. 

On  the  18th  October,  1889,  before  the  termination  of 
any  of  these  suits,  Mr.  Butterfield  delivered  his  bill  of 
costs  in  them  all  up  to  that  time ; the  whole  amount 
being  $1,147.44;  a further  sum  of  $165.00  having  been 
paid  on  account  during  the  proceedings.  From  this 
$1,147.44  Mr.  Butterfield,  upon  complaint  of  the  applb 
cants  as  to  the  amount  of  the  costs,  offered  to  take  off 
$200.00,  leaving  his  claim  at  that  time  $907.44. 

Upon  the  18th  March,  following,  Mr.  Butterfield  acknow- 
ledges the  payment  on  account  of  $5.00,  and  a promissory 
note  of  $500.00,  leaving  $442.44  due  on  18th  March,  1889. 

On  the  29th  April,  1890,  Mr.  Butterfield  delivered 
further  bills  of  costs  in  all  the  suits,  which  had  then 
been  brought  to  a termination : in  the  ejectment  suit  ta 
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$100.17 ; in  the  three  malicious  prosecutions  suits  respec- 
tively $15.16,  $19.89,  $15.11,  making  his  claim  at  that 
date  $552.77.  To  this  there  was  added  an  amount  of 
interest,  and  some  amount  of  credit,  which,  from  mistake, 
was  not  carried  out,  is  acknowledged  by  Mr.  Butterfield  to 
be  due  to  the  applicants. 

The  claim  of  the  applicants  to  have  these  bills  taxed 
may  be  placed  on  two  grounds.  First,  that  the  applicants 
are  quite  in  time,  because  on  a taxation  for  business  of  this 
nature  the  applicants  have  a full  year  from  the  delivery 
of  the  bills  last  delivered  for  the  taxation  of  the  whole 
bill ; and,  secondly,  should  that  be  otherwise,  that  never- 
theless in  this  case  there  are  gross  and  excessive  charges 
which  would  justify  the  order  for  taxation,  even  after  the 
expiry  of  a year  from  the  delivery  of  the  bills. 

Here  is  the  defence  to  one  action  and  the  prosecution 
•of  three  other  actions.  Now  in  such  a simple  matter  as 
the  defence  or  prosecution  of  a suit,  or  matter  of  a like 
nature,  it  was  always  held  that  the  retainer  of  a solicitor 
was  to  do  one  single  thing,  to  bring  that  suit  or  matter  to 
an  end.  There  is  nothing  very  complicated  or  long 
continued,  and  for  such  business  the  solicitors  could  not 
sue  until  the  end  of  the  proceedings,  for  the  contract 
always  was  to  carry  it  on  to  the  end.  There  are  certain 
well-known  exceptions  and  provisions  to  prevent  injustice 
to  the  solicitors,  which  I do  not  notice  now,  but  that  was 
always  the  general  effect  of  the  retainer  in  such  cases.  I 
refer  to  Harris  v.  Osbourn , 2 C.  & M.  629  ; Whitehead 
v.  Lord , 7 Ex.  691 ; In  re  Peach , 2 D.  & L.  38  ; Vansan- 
dau  v.  Browne , 9 Bing.  402  ; Rothery  v.  Munnings,  1 B. 
& Ad.  15.  It  would  be  easy  to  multiply  authorities  if 
necessary. 

In  Re  Hall  and  Barker , 9 Ch.  D.  538,  the  then  Master 
of  the  Rolls  (1877)  delivered  a judgment  in  which 
this  matter  is  discussed,  and  admitting  that  the  rule 
prevailed,  as  I have  already  stated  it,  in  an  action  at  law, 
he  distinguished  several  other  proceedings  as  being  of  a 
nature  not  to  come  within  such  a rule,  such  as  the  retainer 
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of  a solicitor  in  such  a matter  as  a bankruptcy,  an 
administration,  or  a winding-up,  and  held  that  such  a 
retainer  does  not  constitute  an  entire  contract  so  as  to 
deprive  the  solicitor  of  his  right  to  payment,  except  for 
costs  out  of  pocket,  till  the  whole  matter  is  completed,  and 
that  successive  bills  of  costs  in  such  a matter  are  not 
necessarily  to  be  treated  as  one  bill  brought  down  to  the 
date  of  the  latest  delivery.  It  seems  to  me  that,  for  the 
purpose  of  reckoning  the  year,  the  29th  April,  1890,  when 
the  last  bills  were  delivered,  is  the  starting  point.  No 
lawyer  would  have  thought  of  bringing  an  action  for  the 
costs  until  the  suits  were  ended. 

Then  as  to  the  matters  which  really  influence  the 
applicants  in  applying  for  taxation.  They  complain  of 
very  great  overcharges,  and  I think  justly  complain.  In 
the  first  place,  I think  it  is  a matter  that  should  be 
observed,  that  there  was  no  necessity  for  bringing  three 
actions  for  the  malicious  prosecution  at  all.  The  original 
trespass  complained  of  was  a joint  act,  if  any  thing,  and 
all  the  plaintiffs  were  joined  in  the  prosecution  before  the 
magistrate  for  that  joint  act  and  all  acquitted.  A due 
regard  for  his  clients’  interests  should  have  induced  the 
solicitor  to  bring  one  suit  for  all  the  plaintiffs.  So  they 
were  tried  at  the  Assizes,  and  so  the  cases  were  argued  in 
term.  The  whole  evidence  was  the  same  in  all. 

Counsel  fees  in  the  case  are  the  principal  matters  of 
objection,  and  I should  myself  think  the  amounts  charged 
very  excessive.  There  are  other  objections,  many  of 
which  appear  upon  the  papers  put  in,  and  it  would  serve 
no  purpose  further  to  notice  them  here. 

It  seems  that  the  solicitor  thought  the  bill  too  large,  for,, 
upon  objection,  he  offered  to  take  off  and  has  credited 
$200.00.  But  that  is  not  thought  to  be  enough,  and  my 
own  opinion  is  that  upon  taxation  the  bill  will  be  reduced 
much  more  than  that. 

There  are,  however,  two  things  which  I wish  to  point 
out,  which  I think  indicate  the  spirit  in  which  the  bills 
have  been  made  up.  The  senior  counsel  retained  was 
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paid  $100.00  for  his  fee  in  the  three  malicious  prosecution 
suits.  I mean  on  the. second  trial.  There  was  really,  as 
I have  before  stated,  only  one  trial  for  the  three  suits. 
The  solicitor  as  second  counsel  charges  on  that  occasion 
$40.00  in  each  of  the  three  suits,  making  his  fees  $120.00 
$20.00  more  than  the  senior  counsel  got.  Then  there  is 
another  matter.  There  were  two  trials  of  the  malicious 
prosecution  suits.  At  the  first  trial  the  plaintiffs  all 
succeeded.  Then  there  was  a motion  in  term,  and  a new 
trial  was  granted,  hut  the  payment  of  the  costs  of  the 
first  trial  was  imposed  on  the  defendant. 

On  the  taxation  of  costs,  the  costs  which  the  plaintiffs 
were  entitled  to  for  that  first  trial  were  set  off  against  the 
costs  which  the  defendant  was  entitled  to.  The  taxation 
was  at  the  end  of  the  causes,  and  on  that  taxation,  as  I 
understand  the  statement,  counsel  fees  were  set  off  against 
counsel  fees  by  arrangement  of  the  solicitors,  without  any 
taxation  of  their  amount  by  the  taxing  officer.  A most 
peculiar  arrangement,  for  the  advantage  of  the  solicitors 
possibly,  but  not  very  good  for  the  clients.  These 
applicants  had  to  pay  the  general  costs  on  both  sides,  and 
it  is  plain  that  where  their  solicitor  gained  a dollar  by  such 
an  arrangement,  if  he  did  make  such  gain,  these  appli- 
cants would  lose  two  dollars.  I had  need  know  more  of 
the  facts  before  I could  say  that  that  was  fraudulent  in 
intention  on  the  part  of  the  solicitors,  but  I feel  very 
suspicious  of  such  arrangements.  How  the  taxing  officer* 
in  taxing  the  defendant’s  costs,  could  give  effect  to  such 
an  arrangement  I do  not  know. 

Then  as  to  the  law  applicable  if  it  should  be  held  that 
the  year  must  be  reckoned  from  the  18th  October,  1889, 
the  time  of  the  delivery  of  the  first  set  of  bills.  In  that 
case  this  motion  to  refer  for  taxation  would  have  been 
made  about  a month  after  the  expiration  of  twelve 
months  from  such  delivery.  I think,  even  if  it  be  so 
held,  that  I nevertheless  ought  to  make  the  order  for 
taxation.  In  saying  so  I am  not  unaware  of  that  class  of 
cases  which  have  been  supposed  to  add  to  the  stringency 
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against  the  client  of  the  34th  and  46th  sections  of  the 
Solicitors’  Act,  and  to  require  the  client  under  these 
sections,  when  he  seeks  to  avail  himself  of  their  provisions 
to  make  out  as  special  circumstances,  as  against  the 
solicitor,  either  actual  fraud  or  gross  overcharge  and 
pressure.  Perhaps  no  more  remarkable  cases  in  this  line 
could  be  cited  than  Re  Boycott , 29  Ch.  D.  571,  and  Re 
Lacey  & Son , 25  Ch.  D.  301.  In  the  last  case,  in  which 
the  reference  was  after  payment  under  protest  by  the 
client,  an  order  made  by  Yice-Chancellor  Bacon  for  the 
taxation  of  the  solicitor’s  bill  was  discharged  by  the  Court 
of  Appeal.  The  bill  was  in  a conveyancing  matter,  and 
amounted  to  £50  10s.  sterling,  as  to  £34  sterling  of  which 
the  Court  held  that  the  solicitor  had  done  no  service 
whatever.  All  that  was  alleged  was  that  the  solicitor  was 
mistaken  as  to  the  amount  he  was  entitled  to  for  the 
work  he  had  done,  under  a Buie  then  recently  introduced. 
The  Judges  who  sat  on  the  case  in  the  Court  of  Appeal 
were  Cotton,  L.J.,  Bindley,  L.J.,  and  Fry,  L.J.  Lord  Justice 
Cotton  seems  to  have  been  a little  struck  with  what  they 
were  about,  for,  in  answer  to  an  observation  of  counsel  that 
there  was  no  ground  for  taxation  but  alleged  overcharge, 
he  asked:  “ Is  there  not  more  than  that — a charge  for  work 
which  was  never  done?”  And  Fry,  L.J.,  expresses  his  regret 
at  being  compelled  to  concur  in  the  conclusion  that  a taxa- 
tion could  not  be  directed.  The  other  case,  Re  Boycott,  is  a 
case  in  which  the  rule  acted  on  by  Cotton,  L.J.,  and  Fry,  L.J., 
was  quite  as  disastrous  to  the  client  as  in  Re  Lacey, 
upon  the  same  view  of  the  law  acted  on  in  that  case. 
That  case  too  was  after  payment  under  protest,  and 
Yice-Chancellor  Bacon’s  order  for  taxation  was  set  aside 
by  Cotton,  L.J.  and  Fry,  L.J. ; Bowen,  L.J.,  dissenting 
in  a long  judgment,  a part  of  which  I insert  further  on 
in  my  recital  of  the  next  case.  These  cases  were  both  of 
course  in  the  Court  of  Appeal,  and  whatever  may  be 
thought  of  the  legal  point  acted  on,  no  one  who  reads  the 
cases  will  doubt  that  a great  injustice  was  done  to  the 
clients,  who  were  compelled  to  submit  to  a payment  to 
their  solicitors  of  money  the  solicitors  had  never  earned. 
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I have  yet  to  refer  at  length  to  another  case  in  the 
Court  of  Appeal:  Re  Norman,  16  Q.  B.  D.  673.  The 
reference  for  taxation  appealed  against  in  this  case  was  on 
the  ground  that  the  bills  had  been  more  than  twelve 
months  delivered.  The  principal  cases  relied  upon  in 
argument  against  the  order  for  taxation,  as  seems  natural 
enough,  are  Re  Boycott  and  Re  Lacey  & Son, — for 
one  of  the  Judges  speaks  of  the  solicitor’s  bill  as 
“ almost  frightful  ,”  and  another  Judge  speaks  of  it  as 
“ monstrous.”  Lord  Esher  says  : “ The  question  is  whether 
‘special  circumstances’  exist  in  the  present  case,  which 
will  allow  the  bill  to  be  taxed.  It  has  been  argued  that  an 
interpretation  has  been  put  upon  these  words,  and  that  at 
least  after  payment  of  the  bill  the  words  ‘ special  circum- 
stances’ must  be  confined  to  cases  of  pressure  and  over- 
charge, or  overcharge  amounting  to  fraud.  * * In  my 

opinion  no  one  has  a right  to  put  such  a limitation  upon  the 
meaning  of  these  words  as  has  been  suggested:  therefore, 
even  if  the  application  to  tax  be  made  after  payment,  I 
should  say  that  no  long  series  of  authorities  could  warrant 
such  an  interpretation  as  has  been  relied  on.  Pressure  and 
overcharge,  or  overcharge  amounting  to  fraud,  are  no 
doubt  ‘ special  circumstances,’  but  they  are  not  the  only 
instances,  in  which  a bill  may  be  referred  to  taxation. 
We  have  been  pressed  with  the  opinion  of  Cotton,  L.  J.,  in 
the  case  of  In  re  Boycott.  The  authority  of  the  Lord  Justice 
is  very  high  : but  the  Lords  Justices  who  were  present  at 
the  argument  declined  to  agree  with  him,  even  as  to  what 
the  rule  is  when  the  application  to  tax  is  made  after  pay- 
ment. In  Courts  of  equity  the  Judges  are  Judges  of  fact 
as  well  as  of  law,  and  when  a Judge  of  those  Courts  has 
laid  down  a rule  of  conduct,  his  successors  have  usually 
followed  it ; but  a rule  of  conduct  is  not  a conclusive 
authority,  binding  his  successors  in  the  decision  of  questions 
of  fact ; it  is  decisions  upon  questions  of  law  which  are  bind- 
ing. I adopt  the  reasoning  in  the  judgment  of  Bowen,  L.  J., 
in  that  case.  I think  that  the  Legislature  has  adhered  to 
the  view  that  * special  circumstances  ’ may  arise  from 
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time  to  time,  as  to  which  a Judge  is  entitled  to  use  his 
discretion  whether  a hill  of  costs  is  to  be  taxed,  and  I 
think  that  he  may  exercise  that  discretion,  whether  the 
bill  of  costs  has  or  has  not  been  paid.  'Bowen,  L.  J.,  seems 
to  me  to  be  quite  right,  when  he  says  in  Re  Boycott , 

‘ Special  circumstances,  I think,  are  those  which  appear 
to  the  Judge  so  special  and  exceptional  as  to  justify 
taxation.  I think  no  Court  has  a right  to  limit  the 
discretion  of  another  Court,  though  it  may  lay  down 
principles  which  are  useful  as  a guide  in  the  exercise  of 
its  own  discretion.’  Therefore,  even  if  the  bills  of  costs 
had  been  paid,  I should  not  consider  myself  bound  by  any 
hard  and  fast  line : whether  a bill  is  to  be  taxed,  is  a 
matter  to  be  determined  by  all  the  facts  relating  to  the 
bill  in  each  case.  Acquiescence  does  not  necessarily 
deprive  the  client  of  his  right  to  taxation.”  The  other 
members  of  the  Court  then  present,  Lindley  and  Lopes, 
Lords  Justices,  both  agree  with  Lord  Esher,  and  express 
their  agreement  with  what  had  been  said  by  Bowen,  Lord 
Justice,  in  Re  Boycott , so  the  order  for  taxation  was 
affirmed.  It  will  be  seen  that  Lindley,  L.  J.,  had  changed 
his  opinion  since  he  gave  a judgment  in  Re  Lacey  & Son • 
It  is  pretty  plain  that  those  two  recent  cases  of  Boycott 
and  Lacey  & Son  had  occasioned  discussion  among  the 
members  of  the  Court  of  Appeal,  and  hence  the  judgment 
which  the  Court  gave  in  Re  Norman. 

It  is  manifest,  however,  that  Lord  Esher  and  Lords 
Justices  Bowen,  Lindley,  and  Lopes  are  all  of  opinion  that 
the  limitation  of  the  expression  “ special  circumstances  *’ 
in  the  statute  acted  upon  in  those  two  cases  in  25  and  29 
Ch.  D'.  cannot  be  maintained,  and,  as  it  seems  to  me,  either 
in  the  case  of  payment  or  in  the  case  of  mere  lapse  of 
time  beyond  twelve  months. 

I do  not  see  on  what  reasonable  ground  the  solicitor 
can  resist  taxation  here.  The  actions  were  commenced  in 
the  fall  of  1888.  They  necessarily  took  some  time  in 
their  litigation  ; there  were  two  trials  of  the  three  cases, 
and  judgment  was  not  given  at  once  in  the  ejectment ; 
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and  the  solicitor,  as  they  went  on,  received  in  cash  $165.00. 
In  March,  1889,  he  received  $505  on  account ; and  he 
is  aware  that  this  litigation,  which  proceeded  by  his 
advice  entirely,  has  cost  his  clients  more  than  $2,000.00,  a 
sum  much  enhanced  by  the  solicitor’s  act  in  bringing 
three  actions  for  the  malicious  prosecution,  where  one 
action  would  have  answered  every  purpose ; enhanced  too 
by  some  other  acts  of  his  which  will  appear  upon  taxa- 
tion. The  applicants  are  not  willing  to  accept  his  offer  to 
throw  off  $200.00.  They  think  that  more  ought  to  come 
off,  and  it  seems  to  me  that  more  will  be  taxed  off. 

The  solicitor  appealed,  and  his  appeal  was  argued  before 
MacMahox,  J.,  in  Chambers,  on  the  30th  January,  1891. 

Masten,  for  the  appeal. 

J.  B.  O'Brian , contra. 

Judgment  was  delivered  on  the  31st  January,  1891. 

MacMahon,  J. — Appeal  from  the  Master  in  Chambers 
directing  the  taxation  of  the  solicitor’s  bills  of  costs  in 
four  common  law  suits,  in  three  of  which  actions  were 
brought  by  the  solicitor  for  the  applicants,  and  in  one  of 
which  the  solicitor  defended  an  action  of  ejectment  for 
one  of  the  applicants. 

The  history  of  the  litigation  and  the  results  thereof 
fully  appear  in  the  judgment  of  the  learned  Master ; and 
I agree  with  him  in  the  conclusion  reached  regarding  the 
delivery  of  the  bills,  namely,  that  the  suits  being  com- 
mon law  suits  and  the  solicitor  having  during  the  progress 
thereof  received  considerable  sums  of  money  to  enable 
him  to  carry  on  the  same,  the  retainer  existed  until  the 
litigation  ended.  In  Re  Hall  and  Barker , 9 Ch.  D.  at  p. 
544,  Sir  George  Jessel  quotes  from  the  judgment  of  Baron 
Parke  in  Harris  v.  Osbourn , 2 C.  & M.  629,  shewing  the 
real  nature  of  the  contract  between  a solicitor  and  his 
client  when  the  latter  is  retained  to  prosecute  or  defend 
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an  ordinary  common  law  action,  Baron  Parke  saying : 
“ The  contract  of  the  client  is  to  pay  at  the  completion  of 
the  suit ; and  unless  the  contract  be  defeated  by  reason- 
able notice,  the  attorney  has  no  cause  of  action,  and  the 
Statute  of  Limitations  is  no  defence.” 

In  administration  suits,  bankruptcy  proceedings,  and  in 
some  other  instances  the  law  above  stated  does  not  apply  : 
In  re  Hall  and  Barker , 9 Ch.  D.  at  pp.  543-4. 

The  solicitor’s  right  to  bring  an  action  for  the  recovery 
•of  the  costs  in  respect  of  these  suits  did  not  accrue  until 
the  completion  of  the  litigation.  The  bills  of  costs 
delivered  in  April,  1890,  when  the  litigation  was  ended, 
formed,  with  those  delivered  in  October,  1889,  one  bill  for 
services  connected  with  these  respective  suits,  and  the 
application  for  taxation  was  in  ample  time. 

I also  agree  with  the  learned  Master  that  on  the  author- 
ity of  In  re  Norman,  16  Q.  B.  D.  673,  “ special  cir- 
cumstances ” do  exist  in  the  case  entitling  the  applicant 
to  a taxation  even  if  the  twelve  months  could  be  con- 
sidered to  have  elapsed  since  the  bills  were  delivered. 
There  was  no  payment  of  the  bills  here  as  in  Re  Walker, 
Walker  v.  Rochester,  10  P.  It.  400,  where  the  bills  were,  after 
the  expiration  of  the  twelve  months,  ordered  to  be  taxed  in 
consequence  of  the  following  circumstances  existing  : (1) 
Where  the  relationship  of  solicitor  and  client  continued  to 
exist  after  the  bills  were  delivered  ; (2)  An  offer  by  the 
solicitor  to  make  a substantial  deduction  from  the  bills 
sued  on ; and  (3)  Where  there  were  items  of  apparent  over- 
charge as  to  which  no  explanation  was  offered  by  the 
solicitor.  All  these  circumstances  exist  in  the  present 
instance,  with  the  additional  point  in  favour  of  the  present 
applicants  that  payment  of  the  bills  had  not  been  made. 

The  appeal  must  be  dismissed  with  costs. 


XIV.] 


DUFFY  V.  DONOVAN. 


159 


Duffy  v.  Donovan  et  al. 


Security  for  costs — Plaintiff  out  of  jurisdiction — Defendants  possessed  0/ 
plaintiff’s  funds  — Joint  trustees  — Discretion  of  Court  — Appeal — 
Acquiescence — Waiver. 

' 

In  cases  where  the  defendants  are  possessed  of  funds  belonging  to  the 
plaintiff,  the  discretion  of  the  Court  will  be  exercised  against  hampering 
the  plaintiff  by  ordering  security  for  costs. 

The  plaintiff,  who  lived  out  of  the  jurisdiction  and  had  lately  attained 
his  majority,  sued  the  defendants  for  an  account  and  payment  of  funds 
which  he  alleged  they  held  as  joint  trustees  for  him,  he  having  had  no 
account.  The  receipt  of  trust  funds  by  both  defendants  was  proved, 
but  one  defendant  put  the  blame  of  their  not  being  forthcoming  on  the 
other,  and  sw?ore  that  he  had  a good  defence  to  the  action,  though  he 
did  not  disclose  it.  The  other  defendant  did  not  defend  : — 

Held , not  a case  in  which  the  plaintiff  should  be  required  to  give  security 
for  costs. 

Compliance  with  an  order  for  security  for  costs  by  giving  security  under 
protest,  and  with  notice  to  the  opposite  party  that  it  was  under  protest, 
and  proceeding  in  the  action  : — 

Held , not  such  an  acceptance  of  and  acquiescence  in  the  order  as  to  waive 
the  right  of  appeal. 

[November  17,  1890. — The  Master  in  Chambers .] 
[November  24,  1890. — Robertson , J.] 

[January  19,  1891. — The  Chancery  Division .] 


This  action  was  brought  for  an  account  of  moneys  held 
in  trust  by  the  defendants  for  the  plaintiff.  The  plaintiff 
lived  out  of  the  jurisdiction,  and  the  defendant  Haldane 
obtained  on  praecipe  the  usual  order  staying  proceedings 
until  the  plaintiff  should  give  security  for  costs,  and  direct- 
ing that  in  default  of  security  being  given  within  a limited 
time,  the  action  should  be  dismissed.  The  plaintiff  moved 
to  set  aside  this  order. 


The  motion  was  argued  before  the  Master  in  Chambers 
on  the  14th  November,  1890. 

Kelly , for  the  plaintiff. 

G.  Millar,  for  the  defendant  Haldane. 

Judgment  was  delivered  on  the  17th  November,  1890. 

The  Master  in  Chambers. — I think  I should  set  aside 
the  order  for  security  for  costs. 
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It  is  admitted  all  round  that  the  parties  defendants 
became  joint  trustees  for  the  plaintiff,  who  was  then  an 
infant  five  years  of  age.  The  money  is  all  lost. 

These  two  trustees  were  appointed  by  the  Court  in 
substitution  for  a former  trustee,  who  had  neglected  his 
duty.  That  was  in  a judgment  in  a suit  brought  for  the 
present  plaintiff,  in  which  Mr.  Haldane’s  co-defendant  was 
attorney  for  the  plaintiff. 

Mr.  Donovan  has  not  defended  and  admits  his  liability. 
Mr.  Haldane  contests  his  liability  altogether. 

But  the  latter  admits  his  appointment  as  trustee  jointly 
with  his  co-defendant,  and  that  the  two  trustees  received 
the  money  in  trust  for  the  plaintiff. 

It  appears  that  Mr.  Haldane  left  the  administration  of 
the  trust  entirely  to  his  co-trustee.  But  there  is  evidence, 
as  to  a large  portion  of  the  money  at  least,  that  it  stood 
in  the  bank  in  the  joint  names  of  the  trustees  in  1877. 

By  so  suffering  the  moneys  to  remain  in  the  hands  of 
his  co-defendant,  Mr.  Haldane  seems  to  feel  satisfied  that 
he  has  a good  defence  on  the  merits,  and  that  he  is  not 
liable  to  the  plaintiff  though  the  money  has  been  lost. 

That  is  what  I take  to  be  the  real  meaning  of  Mr. 
Haldane’s  affidavit,  from  reading  the  affidavit  itself,  and 
from  considering  it  in  connection  with  the  surrounding 
facts  of  the  case,  which  are  admitted  before  me  or  suffi- 
ciently proved.  Of  course  I cannot  agree  in  that  view. 

I set  aside  the  order  for  security  for  costs  with  costs. 

The  defendant  Haldane  appealed  from  the  order  and 
decision  of  the  Master. 

The  appeal  was  argued  by  the  same  counsel  before 
Robertson,  J.,  in  Chambers,  on  the  24th  November,  1890. 

Robertson,  J.,  on  the  same  day  allowed  the  appeal  and 
restored  the  order  for  security  for  costs,  holding  that  upon 
an  application  of  this  kind  he  could  not  determine  whether 
or  not  the  defendants  had  in  their  hands  moneys  of  the 
plaintiff,  for  that  would  be  in  effect  deciding  the  questions 
involved  in  the  action. 
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The  plaintiff  then  appealed  to  the  Chancery  Divisional 
Court,  and  the  appeal  was  argued  before  Boyd,  C.,  and 
Meredith,  J.,  on  the  16th  December,  1890. 

C.  Millar,  for  the  defendant  Haldane,  raised  the  pre- 
liminary objection  that  the  plaintiff  had  waived  his  right 
to  appeal  by  paying  money  into  Court  as  security  for  costs, 
and  thus  complying  with  the  order  appealed  from,  and  by 
then  proceeding  in  the  action  ; citing  International  Wreck- 
ing Go.,  v.  Lobb , 12  P.  It.  207  ; Pierce  v.  Palmer,  ib.  308 ; 
Re  Smart,  ib.  635. 

The  appeal  was  heard  subject  to  the  objection. 

Foy,  Q.C.,  for  the  plaintiff.  The  fund  in  the  hands  of 
the  defendants  is  sufficient  security  for  their  costs ; and 
besides,  the  defendants  practically  admit  they  have  no 
defence.  I rely  on  Re  Carroll,  2 Ch.  Charab.  R.  305  ; 
Anglo-American  Casings  Co.  v.  Rowlin,  10  P.  R.  391 ; 
Con.  Rules  1242, 1245, 1250.  The  plaintiff  paid  the  money 
into  Court  under  protest,  and  gave  the  defendants  notice 
by  letter  that  it  was  so  paid  in,  in  order  to  save  his  rights. 
Under  these  circumstances  he  has  not  waived  his  right  of 
appeal. 

Millar , contra.  The  plaintiff  not  only  gave  security  but 
went  on  with  the  action.  The  letter  does  not  save  all  that 
was  done.  The  defendant  Haldane  has  sworn  that  he  has 
a good  defence ; and  he  wants  protection  in  the  event  of 
the  action  being  dismissed.  Haldane  has  no  fund  in  his 
hands.  The  very  question  which  is  to  be  tried  in  the 
action  must  not  be  decided  against  Haldane  at  this  stage. 
There  is  no  admission  on  his  part,  but  a denial.  It  is 
established  that  he  has  not  this  fund.  If  Donovan  has  it, 
it  is  no  security  to  Haldane,  for  Donovan  is  insolvent. 

Foy,  in  reply,  referred  to  Lewin  on  Trusts,  8th  ed.,  pp. 
258,  265,  273,  as  to  the  liability  of  a trustee  for  his  fellow- 
trustee. 

Judgment  was  delivered  on  the  19th  January,  1891. 

Boyd,  C. — The  defendants  are  joint  trustees,  appointed 
by  the  Court  of  Chancery  in  1876,  to  take  charge  of  a 
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fund  of  some  $2,000,  of  which  the  plaintiff,  then  an  infant, 
was  the  beneficiary.  The  trust  was  under  the  will  of  one 
O’Dea,  whereby  the  fund  was  to  be  put  out  at  interest  on 
good  real  estate  security  till  the  infant  should  arrive  at  the 
age  of  twenty-one  years.  The  plaintiff  has  lately  attained 
his  majority,  and  now  sues  the  defendants  as  joint  trustees 
for  an  account  and  payment  of  the  trust  funds-— he  know- 
ing nothing  of  it  and  having  had  no  account.  The  receipt 
of  trust  funds  by  both  defendants  is  proved,  but  Haldane 
puts  the  blame  of  their  not  being  forthcoming  upon  his 
co-defendant  Donovan.  The  plaintiff  being  out  of  the 
jurisdiction,  the  order  for  security  for  costs  was  obtained 
on  praecipe  by  Haldane,  which  the  Master  set  aside,  but 
which  was  restored  on  appeal  to  a Judge.  The  plaintiff 
now  appeals  against  being  ordered  to  give  security  to  the 
Divisional  Court. 

It  appears  to  me  a vexatious  proceeding  to  stay  the 
action  till  the  plaintiff  gives  security.  There  is  a fund  in 
the  hands  of  the  defendants  out  of  which  costs  can  be 
paid,  if  the  trustees  are  entitled  to  costs ; both  trustees 
are  constructively  in  possession  of  this  fund ; if  it 
appears  that  one  has  in  fact  obtained  it,  that  does  not  dis- 
charge the  other  as  to  the  beneficiary,  though  it  may  give 
him  a right  of  indemnity  against  his  fellow  trustee.  The 
principles  which  were  applied  in  Re  Carroll , 2 Ch.  Chamb. 
It.  305,  and  recently  in  Re  Contract  and  Agency  Corpor- 
ation, 57  L.  J.  Ch.  5,  shew  that  the  discretion  of  the  Court 
in  these  cases  where  the  defendants  are  possessed  of  funds 
belonging  to  the  plaintiff,  will  be  exercised  against  hamper- 
ing the  plaintiff  by  ordering  security.  The  trustees  under- 
took to  the  Court  when  appointed  to  care  for  this  money 
and  have  it  forthcoming  when  the  infant  was  of  age,  and 
doing  that  they  will  be  paid  out  of  the  trust  funds  in  their 
hands. 

The  payment  of  the  security  into  Court  by  the  plaintiff, 
was  in  substance  without  prejudice,  and  in  order  to  expe- 
dite the  prosecution  of  the  action,  and  is  not  to  be  regarded 
as  an  acceptance  of  and  acquiescence  in  the  order  from 
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which  he  was  at  that  very  point  of  time  appealing.  The 
action  should  proceed  without  security;  the  money  in  Court, 
$200,  to  be  paid  back  to  the  plaintiff ; and  costs  of  this 
series  of  applications  down  to  this  order  to  be  costs  in  the 
cause. 

Meredith,  J. — If  the  Master  in  Chambers  set  aside  the 
praecipe  order  for  security  for  costs  on  the  ground  that 
the  defendant  Haldane  has  no  defence  to  the  action,  and 
if  his  order  could  be  supported  on  that  ground  only,  I 
would  agree  with  the  Judge  in  Chambers  in  setting  aside 
the  Master’s  order ; there  being  nothing  like  an  admission, 
in  any  form,  by  this  defendant,  that  he  has  no  defence  to 
the  claim. 

But  the  Master’s  order  may,  I think,  be  sustained  on 
other  grounds,  and  without  prejudicing  any  defence  there 
may  be. 

The  defendants  were  trustees  for  the  plaintiff,  who  has 
just  come  of  age,  and  entitled  to  the  trust  money,  and  to 
an  accounting  by  the  trustees. 

The  plaintiff  appears  to  have  no  other  means  than  these 
moneys.  The  defendants  admit  having  got  them  in  to  the 
extent  of  over  $2,000  ; and  the  defendant  Haldane  admits 
that  upwards  of  $1,000,  a portion  of  them,  was  deposited 
by  him  in  a bank  in  his  own  and  his  co-defendant’s  names. 
So  that  these  accounting  parties  have  had  abundant  funds 
in  their  hands  belonging  to  the  plaintiff  to  make  them 
quite  secure  against  all  costs  they  might  incur  in  the 
action ; and  the  ;plaintiff  has  no  means  to  pay  into  Court 
or  otherwise  give  as  security  for  the  defendants’  costs. 
The  defendant  Haldane  says,  in  effect,  that  he  has  a good 
defence  to  the  action  ; that  the  moneys  he  received  he  has 
paid  out.  A defendant  is  not,  on  an  application  of  this 
kind,  bound  to  disclose  his  defence  ; he  has  a right  to 
reserve  that  till  a motion  for  judgment  or  other  proceeding 
properly  calls  for  it ; and  he  may  do  that  without  preju- 
dice, in  any  way,  to  his  defence,  whatever  it  may  be  ; and 
the  mere  fact  of  his  having  so  far  failed  or  declined  to 
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disclose  his  defence  ought  not  to  be  taken  as  an  admission 
that  he  has  no  defence.  But  under  all  the  circumstances 
of  this  case,  in  my  opinion,  the  Court  should  say  to  this 
defendant,  if  you  do  not  choose  to  disclose  your  defence, 
to  rid  yourself  now  of  the  primd  facie  case  against  you 
upon  your  admission  that  you  received  moneys  ample  for 
your  security,  you  cannot  have  the  order  of  the  Court  for 
such  security. 

In  the  peculiar  circumstances  of  this  case,  as  presented 
on  these  applications,  this  defendant  may,  and,  in  my 
opinion,  should,  be  refused  security  for  costs,  but  without 
prejudice  in  any  way  to  any  defence  he  may  set  up  to  the 
action  or  any  part  of  the  plaintiff’s  claim. 

This  may  be  a further  inroad  upon  the  rule  that  an 
order  for  security  for  costs  will  be  made  against  a plaintiff 
or  quasi  plaintiff  residing  out  of  the  jurisdiction,  and 
going  further  than  any  reported  case  has  gone  in  relief  of 
such  a plaintiff ; but,  perhaps,  the  encroachment  upon  the 
rule  of  practice  is  not  so  great  as  time  and  an  altered  state 
of  things  have  made  upon  the  reasons  for  this  rule.  See 
McCulloch  v.  Robinson , 2 N.  B.  352 ; Roper  v.  Phillips , 3 
Man.  & B.  84 ; Bristowe  v.  Needham,  2 Dowl.  P.  C.  658  ; 
Hamburger  v.  Poetting,  30  W.  B.  769  ; Western  &c.  Co.  v. 
Walker,  L.  B.  10  Ch.  628  ; Wood  v.  The  Queen.  7 S.  C.  B. 
-634;  Napier  v.  Hughes,  9 P.  B.  164;  In  re  Apollinaris 
Co’s  Trade  Marks,  (1891)  1 Ch.  1. 

I cannot  see  that  there  has  been  any  waiver  of  the  right 
to  appeal.  The  plaintiff’s  solicitors  might  have  applied  for  a 
stay  of  proceedings,  pending  this  appeal,  upon  the  order 
restored  by  the  Judge  in  Chambers,  which  provided  for 
the  dismissal  of  the  action  if  the  security  were  not  given 
within  a limited  time ; but  their  giving  the  security,  pend- 
ing the  appeal,  under  the  protest  made  and  notice  given, 
cannot  be  held  to  have  been  such  a compliance  with,  or 
taking  the  benefit  of,  the  order  as  to  amount  to  a waiver  of 
the  plaintiff’s  right  to  continue  the  appeal. 

I would  set  aside  the  order  made  by  the  Judge  in  Cham- 
bers, and  restore  the  order  of  the  Master  in  Chambers, 
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but  would  make  the  costs  o£  both  appeals  costs  in  the 
cause ; for  if,  as  it  seems  to  have  been,  the  Master’s  order 
were  made  on  the  ground  that  this  defendant  has  no 
defence  to  the  plaintiff’s  claim,  he  was  not  without  cause 
for  complaint. 


Heaslip  v.  Heaslip. 

Costs — Taxation — Appeal  to  Master  under  Rule  854 — Order  upon  appeal — 
Further  appeal  from  order  to  Judge — Appeal  from  certificate  of  taxing 
officer  under  Ride  851 — Costs  “ between  solicitor  and  client  ” — Costs  “ as 
between  solicitor  and  client.  ” 

The  decision  of  Ferguson-,  J.,  ante  p.  21,  as  to  the  taxation  of  costs  under 
a judgment  for  payment  by  the  defendant  to  the  plaintiff  of  costs 
“ between  solicitor  and  client,”  and  as  to  the  procedure  where  there  has 
been  an  appeal  to  a Master  under  Rule  854,  affirmed. 

Per  Boyd,  C. — The  real  distinction  in  taxations  “between”  and  “ as 
between  ” solicitor  and  client  turns  upon  the  source  of  payment,  and 
where  the  payment  is  by  the  opposite  party,  the  taxation  is  on  a less 
liberal  scale  than  where  the  client  himself  pays. 

Per  Meredith,  J. — The  words  “between  solicitor  and  client”  are  not 
technically  appropriate  or  applicable  to  a case  where  the  costs  of  the 
action  are  to  be  paid  by  one  party  to  another  ; and  these  words  cannot 
have  any  greater  effect  or  more  extended  meaning  than  the  appropriate 
words  “ as  between  solicitor  and  client.” 

[February  3,  1891. — The  Chancery  Division.] 


The  plaintiff  appealed  to  the  Chancery  Divisional  Court 
from  the  decision  of  Ferguson,  J.,  ante  p.  21,  upon  the 
question  of  the  taxation  of  the  plaintiff’s  costs  of  this  action. 
The  facts  are  fully  stated  in  the  former  report. 


The  appeal  was  argued  before  Boyd,  C.,  Robertson  and 
Meredith,  JJ.,  on  the  11th  December,  1890. 

G.  Millar , for  the  plaintiff. 

A.  Hoskin,  Q.C.,  for  the  defendant. 


Judgment  was  delivered  on  the  3rd  February,  1891. 

Boyd,  C. — I am  of  opinion  that  the  order  as  drawn  up 
in  this  case  is  technically  wrong  in  directing  the  payment 
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of  costs  “ between  solicitor  and  client.”  The  costs  here 
being  dealt  with  were  the  costs  of  an  alimony  action,  and 
the  judgment  was  to  give  such  costs  of  suit  as  the  plaintiff 
would  have  to  pay  her  solicitor,  which  is  correctly  expressed 
by  direction  to  have  the  costs  taxed  and  paid  “ as  between 
solicitor  and  client:”  Forster  v.  Davies , 9 Jur.  N.  S.  741  ; 
Lipscombe  v.  Turner,  4 D.  & L.  at  p.  131;  Andrews  v.  Bar- 
nes, 39  Ch.  D.  133,  where  the  expressions  are  interchange- 
ably used.  The  effect  of  that  may  be  to  exclude  extraordi- 
nary costs,  but  the  remedy  in  such  a case  is  not  to  give  costs 
“ between  solicitor  and  client,”  which  is  an  inaccurate 
expression  where  a third  person  has  to  pay,  but  to  adopt 
the  course  pointed  out  in  Dax,  which  will  prevent  any 
surprise  or  misapprehension.  That  accurate  author  (who 
supplies  all  that  is  to  be  found  in  the  later  books  such  as 
Gordon)  says  : “ if  a party  claims  all  the  costs  and  expenses 
he  may  have  in  any  way  incurred,  to  be  taxed  as  between 
attorney  and  client,  care  should  be  taken  that  the  Judge’s 
order,  or  rule  of  Court,  or  consent,  should  be  so  worded  as 
to  include  such  extra  costs : Practice  in  Master’s  office,  p. 
34. 

The  matter  in  hand  is  very  clearly  explained  by  Sidney 
Smith  in  his  Chancery  Practice,  6th  ed.,  who  points  out 
that  there  are  two  distinctive  modes  of  taxing  costs : first, 
as  between  party  and  party;  and  second,  as  between  solici- 
tor and  client.  " The  latter  is  also  modified : first,  where  the 
costs  are  payable  personally  by  a third  party,  or  out  of  his 
fund  ; secondly,  where  they  are  payable  out  of  a fund  in 
which  the  particular  client  has  only  a partial  interest;  and 
thirdly,  where  the  costs  are  payable  by  the  client  himself, 
or  out  of  his  own  fund.  If  the  costs,  although  ordered  to 
be  taxed  as  between  solicitor  and  client,  are  payable  per- 
sonally by  a third  party,  or  out  of  his  fund,  the  taxation 
is  less  liberal  * * but  if  they  are  paid  personally  by 

the  client  or  out  of  his  own  fund,  everything  will  be 
allowed  which  is  not  improper  and  extravagant  * * At 

first  sight,  a party  who  is  to  have  his  costs  as  between 
solicitor  and  client  seems  to  be  entitledto  everything  that 
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-can  be  claimed  against  him  by  his  own  solicitor ; but  in 
the  details  of  taxation  there  are  many  charges  which  are 
proper  against  the  client,  which  it  would  be  unjust  to  fix 
upon  a third  party.  * * This  is  very  necessary  to  be 

attended  to,  in  all  arrangements  where  it  is  intended  that 
the  client  should  be  fully  indemnified  against  all  expenses  ; 
in  which  case,  the  same  should  be  so  expressed,  for  it  will 
not  be  sufficient  that  the  costs  are  directed  to  be  taxed  as 
between  solicitor  and  client”:  pp.  829,  830,  831. 

He  then  points  out  that  on  a taxation  between  a solicitor 
and  his  own  client,  or  of  costs  as  between  solicitor  and  client 
to  come  out  of  a fund  belonging  solely  to  the  client,  the 
solicitor  is  not  only  entitled  to  be  paid  for  such  proceedings 
-as  he  took  necessarily,  but  also  for  proceedings  not  in 
themselves  necessary,  but  which  the  client  directed  to  be 
taken  after  a full  explanation  had  been  given  to  him  of 
the  true  state  of  the  case. 

Hence  it  appears  that  the  real  and  radical  distinction  in 
taxations  between  or  as  between  solicitor  and  client  turns 
upon  the  source  of  payment,  and  where  the  payment  is  by 
the  opposite  party,  the  taxation  is  on  a less  liberal  scale 
than  where  the  client  himself  pays.  This  is  strictly  a taxa- 
tion of  the  costs  of  action  between  party  and  party  as 
between  solicitor  and  client ; if  it  were  a taxation  as  con- 
tended “between  solicitor  and  client,”  pure  and  simple, 
then  the  rule  as  to  the  incidence  of  the  costs  of  taxation  in 
the  Solicitors’  Act  would  apply  (R.  S.  0.  ch.  147,  sec.  35), 
which  no  one  contemplated. 

That  the  source  of  payment  governs  in  the  allowance  of 
items,  no  matter  whether  the  taxation  is  between  or  as 
between  solicitor  and  client,  see  Re  Brown , L.  R.  4 Eq.  464. 
Leaving  the  judgment  in  this  case  as  originally  framed,  I 
think  my  brother  Ferguson  gave  a correct  exposition  of 
its  meaning  when  he  directed  the  taxation  to  be  had  pur- 
suant to  the  directions  given  by  him  in  the  order  now  in 
appeal. 

The  judgment  of  the  Court  should  now  be  to  affirm  that 
order,  but  as  between  husband  and  wife  it  should  be  with- 
out costs  to  the  husband. 
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Robertson,  J. — I fully  concur  in  what  has  fallen  from 
the  Chancellor. 

Meredith,  J. — The  point  made  by  Mr.  Millar,  that  the 
defendant’s  appeal  should  have  been  from  the  order  of  the 
Master  in  Chambers,  and  not  under  Rule  851,  had 
been  decided  against  his  contention  in  Re  Nelson,  13 
P.  R.  30.  As  there  so  well  stated,  the  construction  of  that 
Rule  should  be  such  as  will,  as  far  as  possible,  simplify, 
expedite,  and  lessen  the  expense  of,  the  procedure  in  taxa- 
tions of  costs. 

There  is  nothing  in  any  of  the  Rules  expressly  requiring 
an  appeal  at  once  to  a Judge  in  Chambers  from  any 
ruling  or  decision  upon  an  appeal  under  Rule  854,  nor 
preventing  an  application  for  an  order  to  review  under 
Rule  851,  after  such  a ruling  or  decision.  Nor  is 
it  a new  thing  to  permit  an  appeal  from  a ruling  or 
decision,  at  once,  or  after  a final  determination  of  all  matters 
in  question,  at  the  option  of  the  party  appealing.  The 
practice  in  appeals  from  Master’s  reports,  whether  in  the 
form  of  a ruling  and  certificate  during  the  progress  of  the 
reference,  or  of  a final  report  after  its  close,  has  proved 
satisfactory,  and  may  well  be  applied  to  appeals  such  as 
that  in  question.  The  Con.  Rules  permit  it,  and  con- 
venience requires  it. 

In  my  judgment  the  appeal  may,  therefore,  be  taken  at 
the  choice  of  the  appellant,  either  from  the  ruling  or 
decision  under  Rule  854,  or  by  application  for  an  order 
to  review  after  the  taxation  is  closed,  under  Rule  851 ; but 
that  course  which  will  more  speedily  and  less  expensively 
dispose  of  the  whole  matter  should  be  adopted ; and  if, 
unreasonably,  the  less  convenient  and  more  expensive  pro- 
cedure be  taken,  the  cost  of  the  appeal  should  be  so  dealt 
with  that  any  loss  occasioned  by  it  may  fall  upon  the 
appellant. 

The  objection  that  the  defendant’s  appeal  to  the  Judge 
in  Chambers  was  out  of  time,  was,  therefore,  in  my  opinion, 
properly  overruled. 
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Then  as  to  the  merits  of  the  matter.  The  paragraph  of 
the  judgment  in  question  is  in  these  words  : 

“ And  this  Court  doth  further  order  and  adjudge  that 
the  defendant  do  pay  to  the  plaintiff  her  costs  of  the  action 
(including  the  costs  of  the  reference  hereby  directed) 
between  solicitor  and  client,  forthwith  after  taxation 
thereof.” 

The  words  used  are  those  of  the  solicitors,  not  those  of 
the  registrar  or  any  other  officer  of  the  Court,  the  form  of 
the  judgment  having  been  prepared  by,  consented  to,  and 
settled  between,  the  solicitors  themselves  ; the  judgment 
pronounced  directing  only  that  the  defendant  should  pay 
the  plaintiff’s  costs  of  the  action. 

In  my  opinion  the  words  “ between  solicitor  and  client,” 
are  not  technically  appropriate  or  applicable  to  a case  such 
as  this,  where  the  “ costs  of  the  action ” are  to  be  paid  by 
one  party  to  another  ; that  the  proper  form  of  expression 
is  “ as  between  solicitor  and  client.”  Nor  can  the  words 
used  have  any  greater  effect  or  more  extended  meaning 
than  the  proper  expression.  The  plaintiff’s  rights  cannot 
be  enlarged  by  the  use  of  the  technically  inappropriate 
words.  If  it  were  intended  that  the  defendant  should 
pay  all  the  costs  and  expenses  incurred  by  the  plaintiff  in 
respect  of  his  claim  in  question  in  the  action,  as  is  now 
claimed,  it  should  have  been  so  clearly  expressed  in  the 
judgment.  What  she  is  to  have  is  her  costs  of  the  action 
from  the  defendant  in  the  action,  and  they  are  not  to  be 
taxed  as  between  party  and  party,  so  can  be  taxed  only  as 
between  solicitor  and  client  ; therefore  the  judgment 
appealed  against  is  in  effect  right,  and  should  be  affirmed. 

In  Scanlan  v.  McDonough,  10  C.  P.  104,  the  order  pro- 
vided for  “ payment  by  the  defendant  of  the  costs  of  the 
plaintiff's  attorney  to  be  taxed  between  solicitor  and 
client  ” a stronger  case  for  the  plaintiff  than  this — but  it 
was  there  decided  that  the  order  might  “ fairly  receive  this 
construction,  that  the  defendant  should  pay  the  plaintiff’s 
costs  of  this  cause,  taxed  as  between  attorney  and  client  on 
that  scale  on  which  the  same  costs  ought,  according  to  law, 
to  be  taxed  between  party  and  party.” 
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But  the  different  principles  of  taxation  and  the  distinc- 
tions made  in  taxations,  which  were  of  so  much  importance 
in  the  days  when  the  taxing  Master’s  discretion  was  so 
large,  have,  now  that  such  discretion  is  so  circumscribed  by 
a tariff  applicable  “ as  well  between  solicitor  and  client  as 
between  party  and  party,”  and  the  various  Buies  now  in 
force  respecting  the  taxation  of  costs,  been  very  largely 
deprived  of  their  practical  effect.  See  Daniell’s  Chancery 
Practice,  2nd  ed.,  p.  1517,  note  (c),  and  pp.  1580  to  1582. 

It  seems  to  me  that  some  of  the  items  in  question  might 
fairly  have  been  allowed  by  the  taxing  officer  in  the  proper 
exercise  of  his  discretion  within  the  limits  of  the  tariff ; 
but  that  the  large  item  could  not  in  any  case  be  treated  as 
costs  of  the  action,  but  could  be  taxed  against  and  recovered 
from  the  client  by  the  solicitor,  only  if  expended  at  her 
express  request  after  being  informed  that  she  could  not 
recover  it  from  the  opposite  party,  as  costs  of  the  action,  in 
any  case. 

I would,  therefore,  dismiss  the  appeal ; but  would  dis- 
miss it  without  costs  even  if  the  applicant  were  not  the 
wife  of  the  respondent,  because  these  appeals  with  all  their 
delay  and  expense  could  and  should  have  been  avoided  by 
the  taking  of  care  enough  to  see  that  the  technically  proper 
and  the  usual  words  “ as  between  solicitor  and  client”  were 
inserted  instead  of  the  unusual  and  inapplicable  words 
■“  between  solicitor  and  client.” 
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Reily  v.  City  of  London  et  al. 

Discovery — Examination  of  person  by  surgeons. 

In  an  action  to  recover  damages  for  bodily  injuries  caused  to  the  plaintiff 

by  the  alleged  negligence  of  the  defendants  : — 

Held , that  the  Court  had  no  power  to  order  the  plaintiff  to  attend  and 

submit  to  an  examination  of  her  person  by  surgeons  chosen  by  the 

defendants. 

[December  23,  1890. — The  Master -in-Ordinary.  ] 
[March  7,  1891 — Street,  J.] 

Motion  by  the  defendants  the  corporation  of  the  city 
of  London  for  an  order  directing  the  plaintiff  to  attend 
and  submit  to  an  examination  of  her  person  by  medical 
experts  to  be  chosen  by  the  defendants,  the  action  being 
to  recover  damages  for  personal  injuries  caused  to  the 
plaintiff  by  the  alleged  negligence  of  the  defendants. 

The  motion  was  argued  before  the  Master-in- Ordinary, 
sitting  for  the  Master  in  Chambers,  on  the  19th  December, 
1890. 

Swabey,  for  the  applicants. 

W.  H.  Blake,  for  the  other  defendants. 

Middleton,  for  the  plaintiff. 

Judgment  was  delivered  on  the  23rd  December,  1890. 

Mr.  Hodgins,  Master-in-Ordinary. — It  was  stated 
during  the  argument  that  in  one  case,  Kerr  v.  Tovm  of 
ParJcdale,  such  an  order  had  been  made,  but  that  in  a later 
case  of  Allen  v.  Township  of  Yarmouth,  it  had  been 
refused. 

The  application  is  so  unusual  that  it  may  be  proper  to 
inquire  upon  what  authority  in  the  shape  of  precedent  or 
principle  of  law  it  can  be  supported. 

It  is  contended  that  it  comes  wTithin  the  equity  of  the 
jurisdictions  respecting  discovery  of  documents,  as  well  as 
inspection  of  property.  Under  the  first  named  one  liti- 
gant may  be  compelled  to  disclose  to  his  opponent  such 
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information,  either  parol  or  documentary,  as  is  material 
or  relevant  to  the  issue.  And  under  the  latter  the  Court 
may  order  the  inspection  of  any  real  or  personal  property 
which  is  the  subject  of  the  action. 

This  latter  jurisdiction  may  be  said  to  come  to  us  from 
the  Roman  law,  where  a party  who  had  movable  property 
in  his  possession,  which  a claimant  had  a legal  right  to 
inspect,  could  be  compelled  by  an  action  ad  exhibendum , 
to  exhibit  or  produce  such  property  for  such  claimant’s 
inspection : Mackeldey’s  Roman  law,  sec.  511.  By  an 
extension  of  this  jurisdiction  the  Court  of  Chancery  enabled 
a party  to  obtain  discovery  of  such  documentary  or  parol 
evidence  relevant  to  the  action,  which  might  be  in  the 
possession  or  power  of  his  opponent,  that  is,  a discovery 
in  aid  or  for  the  purpose  of  evidence. 

In  some  of  the  tribunals  of  the  United  States  orders 
have  been  made  compelling  parties  like  this  plaintiff  to 
submit  to  an  inspection  and  examination  of  their  persons  by 
medical  experts.  In  Walsh  v.  Sayre,  52  How.  Pr.  Rep.  N.  Y. 
334  (1868),  the  jurisdiction  was  held  to  exist  by  analogy 
to  the  power  of  the  Court  to  compel  the  discovery  of 
documents  ; although  the  application  had  been  refused  by 
the  Court  of  first  instance  on  the  ground  that  there  was 
no  precedent  allowing  an  examination  of  the  person  of  the 
litigant  by  medical  experts  prior  to  the  trial  of  the  cause : 
McClelland’s  Civil  Malpractice,  p.  304. 

This  case  was,  however,  followed  by  Schroedcr  v. 
Chicago,  Rock  Island,  & Pacific  R.  R.  Co.,  47  Iowa  375,. 
where  jurisdiction  was  claimed  on  the  principle  that  a 
Court  has  to  administer  strict  justice,  and  that  in  divorce 
cases  the  Courts  have  jurisdiction  to  compel  such  an 
examination  of  the  person  where  the  impotency  of  the 
party  was  the  question  to  be  tried. 

The  cases  authorizing  an  inspection  of  the  person  of  a 
plaintiff  were  approved  in  Shaw  v.  Van  Rensselaer,  60 
How.  N.  Y.  143  (1880),  but  in  Roberts  v.  Ogdensburgh  <£* 
Lake  Champlain  R.  R.  Co.,  29  Hun  154  (1883)  the  Supreme 
Court  of  New  York,  after  a review  of  the  prior  cases, 
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held  that  Courts  had  no  right  or  jurisdiction  to  compel  a 
party  litigant  to  submit  to  any  tactual  examination  of  his 
person  at  the  instance  of  his  opponent ; and  in  that  State, 
although  it  has  been  conceded  that  a party  may  expose  his 
injured  limb  to  the  view  of  a jury  (Hiller  v.  Village  of 
Sharon  Springs,  28  Hun  344),  an  examination  of  it  in  open 
Court  by  a medical  expert  called  by  the  opposite  party,  has 
been  refused  : Archer  v.  Sixth  Avenue  R.  R.  Co.,  52  N.Y. 
Sup.  Ct,  278. 

A further  investigation  of  the  law  shews  that  the 
jurisdiction  to  order  a party  to  submit  to  a visible 
inspection  or  tactual  examination  of  his  or  her  person  is 
peculiar  only  to  certain  tribunals  and  to  particular  and 
very  rare  cases. 

Thus  formerly  upon  an  appeal  of  mayhem,  an  inspection 
of  the  alleged  mayhem  might  have  been  made  by  the  Court 
with  the  assistance  of  surgeons  (2  Bolle’s  Abr.  578).  But  all 
such  appeals  have  gone  out  of  use,  as  the  judgment  in  such 
actions  was  membrum  pro  membro  : (1  Bussell  on  Crimes, 
719). 

The  writ  de  ventre  inspiciendo  was  also  taken  from  the 
Boman  law,  and  was  an  exceptional  writ  granted  at  the 
instance  of  a presumptive  heir  or  devisee.  But  it  called  a 
jury  of  matrons  to  make  the  examination  : Ex  parte  Ais- 
cough,  2 P.  Wms.  591.  Such  writs,  however,  are  now 
obsolete. 

An  order  for  the  inspection  of  the  person  by  surgeons 
may  be  granted  by  a Divorce  Court  in  an  action  of  nullity  of 
marriage  in  a certain  class  of  cases,  because  of  “ the  pecu- 
liarities about  the  proofs  ” in  such  cases  : Bishop  on  Mar- 
riage and  Divorce,  sec.  245.  But  the  jurisdiction  in  divorce 
cases  has  not  yet  been  vested  in  the  Ontario  Courts. 

By  the  Begulation  of  Bailways  Act,  1868,  (31  & 32  Yic. 
eh.  119,  sec.  26,  Imp.)  an  order  may  be  made  directing  that 
a person  injured  by  a railway  accident  be  examined  by  a 
duly  qualified  medical  practitioner,  not  being  a witness  on 
either  side.  But  a similar  power  has  not  been  given  to  the 
Courts  here. 
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The  application  of  the  defendants  in  this  case  is  to 
compel  the  plaintiff  to  submit  her  person  to  an  inspection 
and  examination  by  surgeons  chosen  by  this  corporation, 
and  to  subject  her  to  the  contingency  of  being  committed 
for  contempt  in  case  of  her  refusal.  By  the  common  law 
any  unlawful  “ setting  upon  ” or  interference  with 
another’s  person  is  an  assault  ( inmltus .)  And  therefore 
what  the  Court  is  asked  to  do  by  the  order  desired  by 
these  defendants  is  to  authorize  the  surgeons  nominated 
by  the  corporation  to  do  what  the  common  law  forbids ; 
for  compelling  the  plaintiff  to  submit  to  their  tactual 
examination  of  her  person  against  her  will  would  seem  to 
come  within  the  definition  of  an  assault.  And  if  surgeons 
can  be  so  authorized — for  there  is  no  magic  in  the  title  of 
u surgeon  ” — 60  may  other  persons,  whether  members  or 
officers  of  the  corporation.  And  if  these  defendants  are 
entitled  to  this  compulsory  exhibition  and  examination  of 
the  person  of  this  plaintiff,  in  such  a way  as  their  surgeons 
may  determine,  it  must  follow  that  they  have  also  the 
right  to  have  a similar  exhibition  and  examination  made 
by  or  before  the  jury,  for  a jury  is  entitled  to  see  as  well 
as  to  hear  for  themselves. 

And  if  one  part  of  the  person  may  be  subjected  to  such 
an  examination,  so  may  every  part ; and  thus  judicial  sanc- 
tion might  be  given  to  a proceeding  trenching  upon  another 
rule  of  law  governing  the  exposure  of  the  person. 

On  no  principle  of  law  that  I am  familiar  with,  can  acts 
which  involve  what  is  forbidden  by  the  criminal  law,  be 
authorized  by  order  of  Court. 

The  motion  must  therefore  be  refused,  with  costs  to  the 
plaintiff  in  any  event. 

The  defendants  the  corporation  of  the  city  of  London 
appealed  from  this  decision,  and  their  appeal  was  argued 
before  Street,  J.,  when  presiding  at  the  London  Winter 
Assizes,  on  the  6th  January,  1891. 

W.  R.  Meredith , Q.C.,  for  the  appellants. 

Osier , Q.C.,  for  the  plaintiff. 


REILY  Y.  CITY  OF  LONDON. 


175 


XIV.] 


Judgment  was  delivered  on  the  7th  March,  1891. 


Street,  J. — The  plaintiff ’s  action  is  to  recover  damages 
for  an  injury  alleged  to  have  been  sustained  by  her  owing 
to  her  having,  as  is  alleged,  stepped  upon  an  insecure  piece 
of  pavement,  the  result  being  a displacement  of  the  uterus. 
The  defendants,  amongst  other  defences,  deny  that  the 
injury  arose  from  the  cause  alleged,  and  deny  that  it  exists. 
Before  the  case  was  entered  for  trial  the  defendants  the 
city  of  London  applied  for  an  order  to  compel  the  plaintiff* 
to  submit  to  an  examination  by  medical  experts  on  their 
behalf.  The  application  was  refused  by  the  Master-in- 
Ordinary,  sitting  for  the  Master  in  Chambers,  and  the  defen- 
dants the  city  of  London  now  appeal  from  the  order  dis- 
missing the  application. 

I am  clearly  of  opinion  that  the  learned  Master  was 
right  in  the  result  at  which  he  arrived,  and  that  this  appeal 
should  therefore  be  dismissed.  The  order  asked  for  if 
made  would  carry  the  law  of  discovery  to  a degree  hitherto 
unknown  to  the  English  and  Canadian  law  in  cases  of  this 
nature.  It  is  true  that  in  certain  exceptional  cases  parties 
have  been  compelled  to  submit  to  examinations  such  as 
that  now  asked,  as  for  example  in  actions  in  the  English 
Divorce  Courts  for  annulling  marriages  upon  grounds 
necessitating  such  examinations  in  order  that  the  Court 
might  not  be  imposed  upon.  But  in  actions  in  our  Courts 
the  parties  have  certain  limited  rights  of  examination  and 
discovery  which  are  defined  by  the  Buies,  and  Judges  as 
well  as  suitors  are  bound  by  them.  There  is  no  law  which 
authorizes  me  to  say  that  the  plaintiff*  here  must  submit 
to  a species  of  examination  entirely  unprovided  for  by  any 
statute  or  Buie  of  Court ; such  an  order  must  be  founded 
upon  some  authority  either  in  the  common  law  or  the 
statutes  or  it  could  not  be  enforced,  and  I find  none. 

There  are  American  decisions  both  for  and  against  the 
granting  of  such  orders.  See  Walsh  v.  Sayre,  52  How. 
Pr.  Bep.  N.  Y.  334  (1868) ; Roberts  v.  Ogdensburgh,  &c., 
R.  R.  Co.,  29  Hun  154  (1883);  White  v.  Milwaukee  City  R. 
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W.  Co.,  61  Wis.  536  (1881)  ; Patterson’s  Railway  Accident 
Law,  sec.  367. 

There  may,  no  doubt,  be  cases  in  which  upon  the  ground 
of  plain  and  palpable  fraud  a J udge  sitting  at  Nisi  Prius 
might,  in  his  discretion,  postpone  the  trial  of  an  action  in 
which  damages  are  claimed  for  any  accident,  unless  the  plain- 
tiff should  consent  to  an  examination  ; but,  as  a rule,  a party 
whose  cause  of  action  is  matured,  whose  damage  is  ascer- 
tainable so  far  as  it  is  ever  likely  to  be,  and  who  is  not  in 
default  in  obeying  any  order  of  the  Court,  is  entitled  to 
have  his  case  tried  unless  a postponement  is  rendered 
necessary  for  any  of  the  ordinary  reasons. 

The  appeal  must  be  dismissed,  with  costs  in  the  cause 
to  the  plaintiff  against  the  appellants  in  any  event,  upon  the 
final  taxation. 
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Re  Hibbard. 

Infant — Sale  of  land — Benefit  of  parent — R.  S.  0.  eh.  137,  sec.  3. 

The  statute  R.  S.  0.  ch.  137,  sec.  3,  cannot  be  used  to  sell  an.  infant’s 

estate  for  a parent’s  benefit. 

Origin  of  the  enactment. 

[February  16,  1891. — Boyd,  C.] 

Application  by  the  father  of  the  infant  Mabel  Hibbard, 
under  R.  S.  0.  ch.  137,  sec.  3,*  for  an  order  authorizing  a 
mortgage  of  lands  in  Ontario,  to  which  the  infant  was 
entitled  in  remainder  after  the  life  estate  of  her  father,  for 
the  purpose  of  raising  the  sum  of  $1,300. 

The  affidavits  shewed  that  the  money  was  required  for 
the  benefit  of  the  father,  who  lived  in  Toronto,  and  was 
suffering  from  pulmonary  disease,  and  was  advised  by 
physicians  that  he  might  be  cured  by  residence  in  Califor- 
nia, but  that  he  could  not  be  expected  to  recover  unless  he 
removed  to  a warmer  climate,  and  that  he  had  not  the 
means  to  do  so. 

It  was  also  shewn  that  the  lands  had  originally  belonged 
to  the  father,  and  that  he  had  conveyed  them  to  his  wife, 
the  infant’s  mother,  since  deceased. 

The  application  was  argued  before  Boyd,  C.,  in  Cham- 
bers on  the  9th  February,  1891. 

*3.  (1)  Where  an  infant  is  seised  or  possessed  of  or  entitled  to  any 
real  estate  in  fee  or  for  a term  of  years,  or  otherwise  howsoever,  in 
Ontario,  and  the  High  Court  is  of  opinion  that  a sale,  lease,  or  other  dis- 
position of  the  same,  or  of  a part  thereof,  is  necessary  or  proper  for  tho 
maintenance  or  education  of  the  infant,  or  that,  by  reason  of  any  part 
of  the  property  being  exposed  to  waste  and  dilapidation,  or  to  depreciation 
from  any  other  cause,  his  interest  requires  or  will  be  substantially  pro- 
moted by  such  disposition,  the  Court  may  order  the  sale,  or  the  letting  for 
a term  of  years,  or  other  disposition  of  such  real  estate,  or  any  part 
thereof,  to  be  made  under  the  direction  of  the  Court  or  one  of  its  officers, 
or  by  the  guardian  of  the  infant,  or  by  a person  appointed  by  the  Court 
for  the  purpose,  in  such  manner  and  with  such  restrictions  as  to  the  Court 
may  seem  expedient,  and  may  order  the  infant  to  convey  the  estate  as- 
the  Court  thinks  proper. 
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A.  C.  Galt , for  the  applicant,  referred  to  the  following 
authorities:  Ashbough  v.  Ashbough,  10  Gr.  430  ; Mitchell 
v.  Richey , 13  Gr.  445  ; In  re  Kershaw , L.  R 6 Eq.  322  ; 
In  re  Hodges , 7 Ch.  D.  754 ; Haley  v.  Bannister , 4 Madd. 
275  ; Allen  v.  Coster , 1 Beav.  202  ; Hey  sham  v.  Hey  sham, 
1 Cox  Eq.  Cas.  179;  Tfato  v.  Walsh , 1 Drew.  64;  Ah? 
parte  Hays , 3 De  G.  & Sm.  485  ; Roach  v.  Gary  an,  1 Yes. 
Sr.  1 57  ; R S.  0.  ch.  44,  sec.  21,  sub-sec.  2 ; sec.  32,  sub-secs. 
(1)  and  (5). 

J.  Hoslcin,  Q.  C.,  for  the  infant. 

Judgment  was  delivered  on  the  16th  February,  1891. 

Boyd,  C. — The  statute  12  Vic.  (now  R S.  0.  ch.  137,  sec. 
3),  cannot  be  used  to  sell  an  infant’s  estate  for  a father’s 
benefit ; not  even  if  that  be  to  repay  for  past  maintenance. 
This  was  laid  down  in  the  earliest  cases  : Re  Taylor,  1 Gr. 
90  ; Kellar  v.  Tache,  1 Ch.  Chamb.  R 388.  That  must  be 
regarded  as  the  long  established  practice  in  this  country 
not  affected  by  the  English  cases  cited  on  this  application 
which  relate  to  the  discretionary  power  of  the  Court  to 
deal  with  infants’  money  under  testamentary  provisions, 
and  do  not  throw  any  light  on  the  jurisdiction  to  sell  an 
infant’s  real  estate.  This  last  power  is  conferred  by  the 
above  statute,  and  it  can  only  be  exercised  when  necessary, 
or  proper  for  the  maintenance  or  education  of  the  infant, 
or,  when  the  property  is  deteriorating,  the  interest  of  the 
infant  will  be  substantially  promoted  by  its  conversion  into 
money,  or  so  otherwise  dealt  with  as  to  secure  the  end  thus 
contemplated  by  the  legislature. 

These  English  cases,  besides,  are  of  little  pertinence,  for 
no  such  power  exists  there  as  under  our  special  statute, 
which  appears  to  be  borrowed  from  American  and  not 
English  sources.  The  rule  in  England  is  not  by  any  dis- 
cretionary act  of  the  Court  to  order  the  sale  of  an  infant’s 
lands  merely  because  that  would  be  of  benefit  to  him: 
Calvert  v.  Godfrey,  6 Beav.  106. 

The  law  has  recently  been  expressed  in  England,  and 
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practically  left  on  this  footing,  in  Re  Jackson , 21  Ch.  D. 
786.  See  Re  Robinson , 31  Ch.  D.  247.  But  in  the  United 
States  there  may  he  found  systematic  legislative  authority 
bestowed  upon  Courts  so  to  deal  with  the  lands  of  infants. 
Internal  evidence  would  indicate  that  the  original  of  our 
statute -is  to  be  found  in  the  New  York  law  of  1814  which 
empowers  a sale,  etc.,  whenever  it  shall  appear  satisfactorily 
that  a disposition  of  any  part  of  the  real  estate  of  such  infant 
* * is  necessary  and  proper,  either  for  the  support  and 

maintenance  of  such  infant  or  for  his  education  ; or  that 
the  interest  of  such  infant  requires  or  will  be  substantially 
promoted  by  such  disposition,  on  account  of  any  part  of 
his  said  property  being  exposed  to  waste  and  dilapidation, 
or  on  account  of  its  being  wholly  unproductive,  or  for  any 
other  peculiar  reason  or  circumstances.  This  is  for  the 
most  part  in  the  same  words  with  our  present  statute, 
though,  in  its  closing  words,  of  greater  latitude.  See 
Revised  Statutes  of  New  York,  ed.  of  1846,  vol.  ii., 
pp.  257,  258,  and  ed.  of  1852,  pp.  359,  360. 

Now,  the  power  to  sell  is  only  for  maintenance  or  educa- 
tion of  the  infant,  or  on  account  of  the  deterioration  of 
the  property  ; where  in  these  instances  it  appears  to  be  for 
the  interest  of  the  infant  owner  to  dispose  of  the  land,  it 
may  be  done.  The  present  application  is  to  raise  money 
out  of  the  land  to  enable  the  father  of  the  infant  to  go  to 
California  for  the  benefit  of  his  health.  It  is  suggested 
that  this  expenditure  may  save  the  parent’s  life  ; but,  how- 
ever persuasive  may  be  the  domestic  and  humane  reasons 
involved,  these  cannot  bestow  jurisdiction  upon  the  Court. 
The  facts  presented  are  not  such  as  to  found  the  proceedings 
upon  our  statute  ; and  any  sale  so  ordered  would  be  void 
and  inoperative,  because  contrary  to  the  law  of  the  land. 
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Odell  y.  Mulholland  et  al. 

Venue — Change  of — Convenience — Cause  of  action — View  of  locus  in  quo. 

In  an  action  to  establish  a right  of  way  over  land  in  the  county  of  Went- 
worth the  venue  was  changed  from  Brantford  to  Hamilton,  it  appearing 
that  there  was  a slight  preponderance  of  convenience  in  favour  of 
Hamilton  : — 

Held,  that  the  facts  that  the  subject  matter  of  the  litigation  was  situate 
in  the  county  of  Wentworth,  and  that  a view  by  the  jury  might  be 
necessary,  were  facts  to  be  considered  in  fixing  the  place  of  trial. 

[March  2,  1891.—  Boyd,  C.] 

This  was  an  action  brought  to  have  it  declared  that  the 
plaintiff  was  entitled  to  the  use  as  a roadway  of  a certain 
strip  of  land,  situate  in  the  township  of  Ancaster,  in  the 
county  of  Wentworth. 

The  plaintiff  proposed  Brantford  as  the  place  of  trials 
and  the  defendants  moved  before  the  Master  in  Chambers 
to  change  it  to  Hamilton. 

The  affidavits  filed  shewed  that  the  land  in  dispute  was 
situate  midway  between  Brantford  and  Hamilton  ; that 
the  defendants  had  eight  witnesses  living  at  a distance  of" 
twelve  miles  from  Hamilton  and  fourteen  miles  from 
Brantford,  and  four  witnesses  in  the  city  of  Hamilton, 
besides  the  two  defendants  themselves,  who  lived  upon 
the  property  in  question ; that  the  plaintiff  had  six 
witnesses,  besides  himself,  living  fourteen  miles  from 
Hamilton  and  twelve  miles  from  Brantford,  three  living 
fifteen  miles  from  Hamilton  and  eleven  miles  from  Brant- 
ford, one  living  sixteen  miles  from  Hamilton  and  ten  miles 
from  Brantford,  two  living  eight  miles  from  Brantford 
and  eighteen  miles  from  Hamilton,  and  two  in  the  city  of 
Brantford. 

The  plaintiff  had  given  notice  of  trial  for  the  Brantford 
Assizes,  beginning  on  the  10th  March,  1891. 

The  Master  in  Chambers  heard  the  application  of  the 
defendants,  and  made  the  order  changing  the  venue  to 
Hamilton  on  the  26th  February,  1891. 
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The  plaintiff  appealed,  and  the  appeal  was  argued  before 
Boyd,  C.,  in  Chambers  on  the  2nd  March,  1891. 

S.  A.  Jones , for  the  plaintiff. 

W.  M.  Douglas,  for  the  defendants,  was  not  called  upon. 

Boyd,  C. — I do  not  think  that  I can  interfere  with  the 
order  of  the  learned  Master.  There  appears  to  be  a pre- 
ponderance of  convenience,  though  a slight  one,  in  having  a 
trial  at  Hamilton  instead  of  at  Brantford.  It  may  be  that 
if  the  matter  had  come  before  me  in  the  first  place  I might 
not  have  made  the  order,  but  the  Master  has  given  the 
facts  his  consideration  and  has  deemed  the  case  one  proper 
to  be  tried  at  Hamilton,  and  I am  of  opinion  that  I should 
not  disturb  his  order.  Then,  it  is  a fact  worthy  of  con- 
sideration that  the  subject  matter  of  litigation  is  wholly 
situate  in  the  county  of  which  Hamilton  is  the  county 
town.  Before  the  Judicature  Act  the  action  would  have 
been  entirely  a local  one,  and  could  not  have  been  tried  at 
Brantford.  It  may  be  also  that  a view  of  the  locus  in  quo 
by  the  jury  will  be  found  necessary,  and  in  that  case  diffi- 
culty might  be  experienced  in  having  the  view  in  a county 
outside  of  the  assize  county.  I dismiss  the  appeal,  with 
costs  in  the  cause  to  the  defendants. 
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Keen  v.  Codd. 

Parties — Mortgage  action — Personal  representative  of  deceased  moi'tgagor — 
Infants — Devolution  of  Estates  Act — Bides  309,  1005. 

In  a mortgage  action  for  foreclosure,  although  it  may  be  that  since  the 
Devolution  of  Estates  Act,  as  a matter  of  title,  the  record  is  complete 
with  the  general  administrator  of  the  deceased  owner  of  the  equity  of 
redemption  as  the  sole  defendant ; yet,  as  a matter  of  procedure, 
the  infant  children  of  the  deceased  are  proper  parties,  and  as  such 
should  appear  as  original  defendants,  unless  some  good  reason  exists 
for  excluding  them. 

Rules  309  and  1005  considered. 

[March  3,  1891. — Boyd,  C.] 

This  was  an  action  by  a mortgagee  of  land,  originally- 
brought  for  foreclosure. 

The  mortgagor  being  dead,  and  his  widow  having  been 
appointed  administratrix  of  his  estate,  she  was  originally 
the  sole  defendant,  although  the  mortgagor  left  infant 
children,  and,  without  having  them  before  the  Court,  the 
local  Master  at  Cayuga  issued  a judgment  on  praecipe  for 
immediate  sale,  and,  upon  the  reference  after  judgment, 
added  the  infants  as  defendants,  and  caused  service  to  be 
made  on  the  official  guardian. 

The  official  guardian,  on  being  notified,  objected  to  the 
proceedings,  and  the  plaintiff  made  a motion  to  confirm  the 
proceedings,  or,  in  the  alternative,  to  vacate  the  judgment. 

The  motion  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  2nd  March,  1891. 

Hoyles,  Q.C.,  for  the  plaintiff,  contended  that,  under 
Rule  309  (a)  and  the  Devolution  of  Estates  Act,  R.  S.  0.  ch. 
108,  the  personal  representative  of  the  mortgagor  was  the- 
only  necessary  defendant.  He  referred  to  Goldsmid  v. 

(a)  309 — Trustees,  executors,  and  administrators  may  sue  and  be  sued 
on  behalf  of,  or  as  representing,  the  property  or  estate  of  which  they  are 
trustees  or  representatives,  without  joining  any  of  the  parties  beneficially 
interested  in  the  trust  or  estate,  and  shall  be  considered  as  representing 
such  parties  in  the  action  ; but  the  Court  or  a Judge  may,  at  any  stage  of 
the  proceedings,  order  any  of  such  parties  to  be  made  parties  to  the  action,, 
either  in  addition  to,  or  in  lieu  of,  the  previously  existing  parties  thereto. 
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Stonehewer , 9 Ha.  Appx.  XXXVIII. ; Hanmcin  v.  Riley , ib. 
XL. ; Francis  v.  Harrison , 43  Ch.  D.  183  ; v.  Jen- 

nings, 13  Ch.  D.  639  ; 6 App.  Cas.  698  ; Dickson  v.  Draper, 
11  Gr.  362  ; Re  Reclclan,  12  0.  R.  781  ; Malone  v.  Malone, 
17  0.  R.  101 ; Martin  v.  Magee,  19  0.  R.  705 ; Re  Nixon, 
13  P.  R.  314;  Iiolmested  & Langton’s  Judicature  Act,  p. 
325. 

J.  Hoskin,  Q.C.,  official  guardian,  for  the  infants,  con- 
tended that  the  infants  should  have  been  made  defendants 
at  the  beginning  of  the  action,  as  has  been  the  invariable 
practice.  He  referred  to  Rule  1005  (b)  and  sec.  8 of  the 
Devolution  of  Estates  Act  (c). 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — Before  the  Devolution  of  Estates  Act,  upon 
a mortgagor  dying  intestate,  proceedings  to  foreclose  must 
have  been  against  the  heir-at-law.  If  this  heir  was  an 
infant,  the  invariable  course  of  the  Court  was  to  have  it 
ascertained  whether  a sale  or  foreclosure  would  be  more 
for  the  benefit  of  the  defendant.  But  since  the  Devolution 
Act,  it  is  said  that  the  action  can  now  be  maintained 
against  the  general  administrator  under  that  Act,  and  that 
the  representative  should  be  sole  defendant  by  virtue  of  Con. 
Rule  309.  I do  not  read  the  statute  and  Rule  as  working 

o 

such  a change  in  the  case  of  infant  beneficiaries  in  a foreclo- 
sure action.  The  Act  is  so  drawn  as  to  protect  the  rights  of 
infants  in  case  of  a sale  and  conveyance  of  property  out 

(6)  1005 — Before  an  executor  or  administrator  takes  proceedings  under 
the  Devolution  of  Estates  Act,  for  the  sale  of  real  estate  in  which  infants 
are  concerned,  he  shall  give  to  the  official  guardian  or  other  officer 
charged  with  the  duties  referred  to  in  the  8th  section  of  the  said  Act 
notice  of  the  intention  to  sell,  and  shall  not  be  entitled  to  any  expenses 
incurred  before  giving  such  notice. 

(c)  8 — (1)  Where  infants  are  concerned  in  real  estate  which  but  for  the 
preceding  sections  of  this  Act  would  not  devolve  on  executors  or 
administrators,  no  sale  or  conveyance  shall  be  valid  under  this  Act 
without  the  written  consent  or  approval  of  the  official  guardian  of  infants 
appointed  under  The  Judicature  Act,  or  in  the  absence  of  such  consent  or 
approval  without  an  order  of  the  High  Court. 
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of  Court,  by  having  the  supervision  of  the  official  guardian, 
as  by  sec.  8 is  provided  (see  also  Rule  1005).  This 
Rule  of  Court  was  passed  chiefly  to  avoid  the  expense  of 
serving  many  parties,  but  when  infants  interested  in  an 
estate  are  as  a group  represented  by  the  official  guardian, 
(Con.  Rule  258)  it  is  better  that  he  should  intervene  at  the 
outset  of  the  proceedings  than  at  a later  stage.  In  the 
present  case  there  is  a difference  of  interest  between  the 
widows  who  is  administratrix,  in  respect  of  her  dower,  and 
the  children.  She  has  also  consented  to  an  immediate  sale ; 
it  may  be  that  the  usual  period  for  redemption  would  be  a 
more  desirable  thing  in  the  interest  of  the  infants.  These 
and  other  questions  are  likely  to  arise  in  mortgage  actions, 
so  that,  as  a rule,  the  infants  should  be  made  parties  under 
our  system  of  procedure,  in  the  first  instance — a practice 
which  has  obtained  hitherto — instead  of  any  innovation 
being  introduced  as  a result  of  the  Devolution  of  Estates 
Act.  The  proceedings  in  mortgage  actions  are  very 
economically  and  expeditious^  conducted  under  the 
Ontario  system,  and  the  present  ruling  imposes  no  addi- 
tional burden  upon  the  mortgagee,  while  it  will  satisfy  the 
Court  that  proper  protection  has  been  extended  to  the 
infants  in  the  most  efficient  way. 

It  may  well  be,  as  a matter  of  title,  that  the  record  is 
complete  with  the  general  administrator  as  the  sole  defen- 
fendant  in  these  foreclosure  actions.  But  as  a matter  of 
procedure,  I decide  that  the  infants  are  proper  parties,  and 
as  such  should  appear  as  original  defendants,  unless  some 
very  good  reasons  exist  for  excluding  them,  at  that  stage 
of  the  action 
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Croil  et  al.  v.  Russell  et  al. 


Venue — Change  of— Convenience — Cause  of  action. 

Where  the  balance  of  convenience  was  in  favour  of  a trial  of  an  action  at 
Pembroke  rather  than  at  Cornwall,  where  the  plaintiffs  laid  the  venue, 
it  was  changed  to  Pembroke  : — 

Held,  that  had  the  scales  been  more  evenly  balanced  than  they  were,  the 
fact  that  the  cause  of  action  arose  in  the  county  of  Renfrew  should 
decide  the  question  in  favour  of  Pembroke,  the  county  town  of  Renfrew. 

[February  23,  1891. — Street,  J.] 

Appeal  by  the  plaintiffs  from  an  order  of  the  Master  in 
Chambers,  made  upon  an  application  of  the  defendants, 
•changing  the  place  of  trial  of  this  action  from  Cornwall, 
where  the  plaintiffs  laid  it,  to  Pembroke. 


The  appeal  was  argued  before  Street,  J.,  in  Chambers 
on  the  20th  February,  1891. 

W.  H.  Blake , for  the  plaintiffs. 

Douglas  Armour,  for  the  defendants. 

Holmested  and  Langton’s  Judicature  Act,  p.  584  ; Greey 
v.  Siddall,  12  P.  R.  557 ; Nicholson  v.  Linton,  ib.  223  ; 
Milligan  v.  Sills,  13  P.  R.  350 ; Dennis  v.  Currey,  8 C.  L. 
T.  Occ.  N.  143  ; York  v.  McKellar , ib.  121,  were  referred 

to. 


Judgment  was  delivered  on  the  23rd  February,  1891. 

Street,  J. — Appeal  by  the  plaintiffs  from  a decision  of 
the  Master  in  Chambers  ordering,  at  the  defendants’  in- 
stance, that  the  venue  should  be  changed  from  Cornwall  to 
Pembroke. 

The  defendants  had  agreed  to  deliver  to  the  plaintiffs 
2,000  to  3,000  telegraph  poles,  at  three  railway  stations  in 
Renfrew ; the  plaintiffs  had  rejected  a large  number  as 
not  complying  with  the  terms  of  the  contract,  and  brought 
this  action  for  damages  for  the  defendants’  alleged  breach. 
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The  defendants  counter-claimed  for  the  plaintiffs’  refusal 
to  accept. 

The  venue  was  laid  at  Cornwall,  but  was  changed  to 
Pembroke  by  order  of  the  learned  Master  in  Chambers, 
and  the  plaintiffs  appeal  against  this  order. 

I think  the  order  of  the  learned  Master  in  Chambers 
should  not  be  disturbed.  The  cause  of  action  arose  in  the 
county  of  Renfrew  ; the  breaches  alleged  by  both  parties 
took  place  there,  if  at  all.  It  may  be  doubted  whether  it 
will  be  necessary  to  call  upon  either  side  all  the  witnesses 
who  are  stated  at  the  present  stage  to  be  material,  but, 
after  making  all  reasonable  allowances,  I think  the  balance 
of  convenience  is  in  favour  of  the  trial  at  Pembroke  rather 
than  at  Cornwall ; and  were  the  scales  even  more  evenly 
balanced  than  they  are,  I think  the  fact  that  the  cause  of 
action  arose  in  Renfrew,  should  decide  the  question  in 
favour  of  Pembroke,  the  county  town  of  that  county. 

The  appeal  should  be  dismissed  with  costs  to  the  defen- 
dants in  any  event. 
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Connolly  v.  Murrell. 

Discovery — Privilege — Communications  between  husband  and  wife — R.  S.  0. 
ch.  61,  sec.  8 — Solicitor  ivithdraiuing  from  examination. 

R.  S.  0.  ch.  61,  sec.  8.  which  provides  that  “no  husband  shall  be  compell- 
able to  disclose  any  communication  made  by  his  wife  during  the 
marriage,”  is  still  in  force. 

It  is  competent  for  a husband  who  is  making  disclosures  as  to  what  took 
place  between  his  wife  and  himself  during  coverture,  at  any  time  during 
an  examination  for  discovery  to  refuse  to  disclose  anything  further. 

If  upon  such  refusal  the  solicitor  for  the  opposite  party  withdraws,  the 
examination  may  be  proceeded  with,  and  the  evidence  afterwards  taken 
will  not  be  struck  out. 

[March  6,  1891. — Street,  J.] 

Motion  by  the  plaintiff  to  compel  the  defendant  to 
answer  certain  questions  upon  his  examination  for  dis- 
covery before  the  trial. 

The  motion  was  referred  by  the  Master  in  Chambers  to 
a Judge,  and  was  argued  before  Street,  J.,  on  the  17th 
January,  1891. 

E.  R.  Cameron,  for  the  plaintiff. 

Talbot  Macbeth,  for  the  defendant. 


Judgment  was  delivered  on  the  6th  March,  1891. 

Street,  J. — This  was  a motion  to  compel  the  defendant 
to  answer  certain  questions  upon  his  examination  in  the 
action  before  trial : it  came  before  the  learned  Master  in 
Chambers  during  the  Winter  Assizes  at  London,  the  case 
being  then  on  the  list  of  causes  for  trial  there.  The  motion 
was,  as  I understand,  referred  to  me  as  trial  Judge  by  the 
learned  Master,  but  the  trial  was  postponed  by  consent, 
and  the  matter  was  argued  before  me  in  London,  as  a 
Chambers  motion  by  consent. 

The  action  was  by  one  of  the  next  of  kin  of  Amanda 
Murrell,  deceased,  who  in  her  lifetime  was  the  wife  of  the 
defendant.  The  defendant  is  the  administrator  of  her 
estate,  and  the  claim  is  to  have  it  declared  that  certain 
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personal  property  claimed  by  the  defendant  as  his  own  was 
really  the  property  of  his  wife,  distributable  as  part  of  her 
estate. 

The  defendant  was  examined  before  trial  and  swore  that 
the  property  in  question  was  given  to  him  by  his  wife, 
and,  in  reply  to  further  questions,  stated  certain  conversa- 
tions between  himself  and  his  wife  bearing  upon  the 
matter.  Upon  a further  question  being  asked  as  to 
what  his  wife  had  said  to  him  upon  different  and  later 
occasions,  he  declined  to  answer,  upon  the  ground  that  he 
was  not  compellable  to  disclose  any  communication  made 
to  him  by  his  wife  during  the  marriage.  This  motion  is 
made  to  compel  him  to  do  so. 

Section  8 of  ch.  61,  R.  S.  0.,  provides  that  “ no  husband 
shall  be  compellable  to  disclose  any  communication  made 
by  his  wife  during  the  marriage,”  and  I am  asked  to  order 
this  defendant  to  disclose  a communication  made  to  him  by 
his  wife  during  the  marriage.  I see  no  way  of  doing  so, 
unless  I were  to  disregard  the  statute  utterly.  It  is  urged 
that  the  alteration  effected  by  the  Married  Women’s  Pro- 
perty Acts  in  the  relations  of  husbands  and  wives  has 
virtually  repealed  this  section.  The  statute,  however,  was 
passed  after  the  Married  Woman’s  Act  of  1859,  and  after 
married  women  had  for  nearly  two  hundred  years  enjoyed 
estates  settled  to  their  separate  use. 

During  a great  part  of  that  period  the  principle  embodied 
in  this  section  had  been  a settled  rule  of  evidence,  resting 
upon  broad  grounds  of  public  policy  and  jealously  guarded 
against  encroachment.  It  was  not  restricted  to  communi- 
cations of  a confidential  character;  the  death  of  the  hus- 
band or  the  wife  did  not  remove  the  seal  from  the  lips  of 
the  survivor ; even  their  divorce  did  not  compel  them  to 
break  their  silence.  See  the  cases  collected  in  Taylor  on 
Evidence,  8th  ed.,  pp.  781,  782,  and  Schouler’s  Domestic 
Relations,  4th  ed.,  ph.  53. 

The  principle  lost  nothing  of  its  force  when  it  took 
its  place  in  a statute,  and  I must  be  governed  by  it, 
however  hardly  it  may  work.  I think  the  defendant 
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here  was  not  rendered  compellable  to  state  what  took 
place  between  himself  and  his  wife  at  one  period  of 
their  coverture  because  he  was  willing  to  state  what  took 
place  at  another  ; it  was  competent  for  him  at  any  time  to 
claim  the  rights  which  the  statute  gave  him,  and  to  refuse  to 
disclose  anything  further  in  the  nature  of  communications. 

The  plaintiffs  solicitor  withdrew  when  the  defendant 
refused  to  answer  further  questions  upon  this  ground, 
^,nd  the  defendant’s  solicitor  then  proceeded  to  re-examine 
the  defendant  in  his  absence.  The  examination  was  not 
ipso  facto  closed  by  the  withdrawal  of  the  plaintiff’s  solici- 
tor, and  the  defendant’s  solicitor  had  a right  to  treat  it  as 
still  in  progress.  The  plaintiff  asks  in  this  motion  that  that 
part  of  the  examination  should  be  struck  out.  I do  not 
think  he  is  entitled  to  what  he  asks. 

The  motion  must  be  dismissed  ; the  costs  of  the  motion 
before  the  Master  in  Chambers  and  the  argument  before 
me  to  be  costs  in  the  cause  to  the  defendant  in  any  event. 
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McLean  v.  Bruce. 


Attachment  of  debts— Judgment  for  costs  only — Buie  935 — Parties — Assig- 
nee of  judgment — Amount  attached  unascertained — Residuary  legatee  and 
executor— Administration — Receiver — Equitable  execution. 


Under  Rule  935  an  order  to  attach  debts  may  be  founded  on  a judgment 
for  costs  only. 

Troutman  v.  Fisken,  13  P.  R.  153,  distinguished. 

Under  the  same  Rule  an  assignee  of  a judgment,  though  not  a party  to  the 
action,  may  apply  to  enforce  the  judgment  by  attachment. 

An  order  may  be  made  attaching  the  amount,  if  any,  coming  to  a judgment 
debtor  as  residuary  legatee  under  a will,  although  it  is  undetermined 
whether  anything,  and,  if  anything,  how  much,  is  due  to  him. 

Upon  an  inquiry  as  to  whether  anything  is  due  to  a judgment  debtor  as  resi- 
duary legatee,  where  he  also  has  the  character  of  executor,  the  legatees 
and  creditors  ought  to  be  before  the  Court ; and  the  way  to  bring 
them  before  the  Court  is  by  administration  proceedings. 

Qacere,  whether  the  assignee  of  the  judgment  would  be  entitled  to  admin- 
istration. 

The  assignee  of  a judgment  appointed  receiver  by  way  of  equitable 
execution  to  receive  whatever  interest  the  judgment  debtor  might  have 
as  residuary  legatee. 


[December  17,  1888. — The  Master  in  Chambers .] 
[January  30,  1889. — Robertson,  J.] 

[February  14,  1891. — The  Common  Pleas  Division .] 
[February  14,  1891. — MacMahon,  J.] 


In  this  action  a judgment  for  the  costs  thereof  was 
obtained  by  the  defendant  against  the  plaintiff,  and  that 
judgment  was  assigned  to  Lewis  Henry  Moffatt,  who  on 
the  23rd  March,  1888,  obtained  an  order  attaching  debts 
due  to  the  plaintiff. 

Subsequently  the  plaintiff  moved  to  set  aside  the  attach- 
ing order,  and  Moffatt  moved  for  an  order  for  payment  over 
by  the  garnishee. 

The  facts  appear  in  the  judgments. 

These  motions  were  argued  before  the  Master  in  Cham- 
bers on  the  30th  November,  1888. 

H.  Gassets,  for  the  plaintiff. 

F.  G.  Moffatt , for  Moffatt. 
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Judgment  was  delivered  on  the  17th  December,  1888. 

o 7 

The  Master  in  Chambers. — A motion  to  garnish  certain 
moneys  due  to  the  plaintiff. 

There  are  some  preliminary  objections  to  the  motion, 
which  I will  notice  first. 

It  is  first  objected  that  this  is  a judgment  for  costs  only. 
It  is  a judgment  by  the  defendant  against  the  plaintiff  for 
costs  in  an  action  brought  by  the  plaintiff  against  the 
defendant,  in  which  the  judgment  was  for  the  defendant. 
It  is  objected  that  there  can  be  no  garnishment  in  favour 
of  such  a judgment. 

The  Rule  (370  in  the  old  Rules)  applies  to  any  judgment 
for  the  payment  of  money,  which  this  judgment  certainly 
is ; unless  there  be  some  special  reason  for  the  difference, 
I should  say  that  one  dollar  is  very  like  another  dollar # 
I think  our  statutes  sufficiently  indicate  that  a judgment 
for  costs  is  within  the  Rule.  Chapter  66  of  the  Revised 
Statutes,  1877,  which  our  present  Rules  consolidate,  in  sec. 
72  enacts  for  enforcing  payment  of  any  money  or  of  any 
costs,  charges,  or  expenses  payable  by  any  decree  or  order 
of  the  Court  of  Chancery,  or  any  rule  or  order  of  a Coiirt 
of  law,  that  the  person  to  receive  payment  shall  be  entitled 
to  writs  of  fi.  fa and  to  enforce  garnishment  against  the 
debtors  of  the  party  to  pay,  in  the  same  manner,  as  nearly 
as  may  be,  as  in  the  case  of  a judgment  at  law  in  a civil 
action. 

Then  by  the  Administration  of  Justice  Act,  R.  S.  O. 
1877  ch.  49,  sec.  20,  every  decree,  rule  or  order  of  the 
Superior  Courts  of  law  and  equity  and  of  the  County 
Courts  directing  payment  of  moneys  or  of  costs,  shall,  so 
far  as  it  relates  to  such  money  or  costs,  be  deemed  a judg- 
ment, and  the  person  to  receive  payment  a creditor,  and 
the  person  to  make  payment  a debtor,  within  the  meaning 
of  that  chapter,  as  to  garnishment. 

Observe  that  these  orders  and  decrees  for  the  payment 
of  costs  are  to  be  deemed  judgments,  and  the  party  to 
receive  a creditor,  and  the  party  to  pay  a debtor,  for  the 
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purpose  expressed  in  both  the  sections  I have  cited,  that 
the  creditor  may  have  thereon  executions  and  garnishment, 
as  in  the  case  of  a judgment  at  law  in  a civil  action  (sec.. 
72,  ch.  66).  But  here  we  have  a judgment  for  costs  at  law 
in  a civil  action,  and  the  party  to  receive  is  a creditor,  and 
the  party  to  pay  a debtor.  It  is  not  a bold  but  a very 
natural  conclusion  that  the  legislature  assumed  that  those 
remedies  were  open  to  the  creditor  in  the  case  of  a judg- 
ment at  law  for  costs  in  a civil  action,  for  it  was  to  give 
those  remedies  in  the  case  of  the  orders  that  it  was  enacted 
the  orders  for  costs  should  be  deemed  judgments. 

I think  that  the  Buie  as  to  garnishment  applies  to  this 
judgment  for  costs. 

There  are  one  or  two  other  objections.  In  ex  p.  Woodall, 
In  re  Woodall,  13  Q.  B.  D.  479,  it  was  held  that  the  execu- 
tor of  a creditor  who  has  obtained  a final  judgment  is  not 
entitled  to  issue  a bankruptcy  notice  against  the  judgment 
debtor,  unless  he  has  obtained  leave  from  the  Court  to 
issue  execution  on  the  judgment.  See  the  judgment  of 
Bindley,  Lord  Justice,  at  p.  483,  that  such  an  order  revives 
the  judgment  in  favour  of  the  executor,  and  constitutes 
him  a party  “ having  obtained  judgment.”  See  also  to  the 
same  effect  Fellows  v.  Thornton,  14  Q.  B.  D.  335.  In 
Goodman  v.  Robinson,  18  Q.  B.  D.  332,  it  was  held  that 
the  assignee  of  a judgment  debt  is  “a  person  who  has 
obtained  a judgment”  within  the  meaning  of  Order  45,  Rule 
1 (English),  and  is  entitled  to  a garnishee  order  attaching 
debts  due  to  the  judgment  debtor.  The  same  thing  was 
decided  long  ago  in  Smart  v.  Miller , 3 P.  R.  385. 

The  authorities  and  cases  I have  cited  seem  to  shew 
that  the  motion  of  the  defendant’s  executrix,  Mrs.  Bruce, 
is  rightly  constituted,  for  here  is  a judgment  for  costs  in 
favour  of  the  defendant’s  testator  against  the  plaintiff,  and 
an  order  for  execution  in  favour  of  the  executrix  in  whoso 
name  the  proceeding  is  taken  for  the  benefit  of  the  bene- 
ficial assignee,  pursuant  to  the  agreement  by  which  the 
assignment  was  made. 

This  judgment  against  fhe  plaintiff  is  undoubtedly  a 
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judgment  recovered  against  him  in  his  personal  capacity,, 
and  the  garnishment  now  sought  of  the  debt  due  to  the 
plaintiff  from  H.  L.  Hime  is  resisted  by  the  plaintiff  on 
the  ground  that  the  claim  sought  to  be  garnished  is  a claim 
payable  to  the  plaintiff,  not  in  his  personal  capacity,  but  as 
executor  of  the  estate  of  J.  D.  Cameron.  This  of  course  is 
a substantial  as  well  as  a technical  question,  and,  as  it 
seems  to  me,  is  the  real  question  on  this  motion.  In 
Roberts  v.  Death,  8 Q.  B.  D.  319,  the  Court  held  that  the 
order  should  not  be  made  absolute  to  pay  over  if  there  be 
ground  for  suggesting  that  the  money  is  trust  money,  not 
really  the  money  of  the  judgment  debtor,  though  the 
suggestion  be  not  made  by  the  garnishee.  If  the  fact  be 
disputed,  the  money  should  be  paid  into  Court  to  abide 
the  event  of  an  inquiry. 

The  debt  from  Mr.  Hime  to  the  plaintiff  now  sought  to  be 
garnished,  arose  in  this  way.  Mrs.  Cameron  was  a legatee 
under  the  will  of  J.  D.  Cameron,  of  which  the  plaintiff 
was  executor,  and,  by  an  indenture  made  in  May,  1880,. 
between  the  plaintiff  and  Mrs.  Cameron,  the  plaintiff  be- 
came personally  bound  to  her  to  pay  her  $2,050  which  was 
due  to  her  as  legatee  under  the  will  of  J.  D.  Cameron,  and 
for  some  costs  against  the  plaintiff,  incurred  by  her.  By 
the  same  indenture  it  was  witnessed  that  an  assignment 
of  a mortgage  made  to  the  said  J.  D.  Cameron  in  his  life- 
time, theretofore  made  (the  assignment  of  it  made)  by  the 
plaintiff  to  Mrs.  Cameron,  was  a collateral  security  for  the 
payment  of  the  $2,050  which  the  plaintiff  thereby  person- 
ally undertook  to  pay  Mrs.  Cameron,  and  Mrs.  Cameron 
by  that  indenture  covenanted  with  the  plaintiff  to  pay  to 
him  any  surplus  of  money  which  might  be  received  on  the 
mortgage  beyond  the  said  $2,050,  interest,  and  costs.  It 
is  beyond  doubt  that  the  covenants  of  Mr.  McLean,  the 
plaintiff,  in  his  indenture,  bound  him  in  his  personal 
capacity. 

Afterwards  Mr.  H.  L.  Hime,  the  father  of  the  present 
equitable  owner  of  this  judgment  against  the  plaintiff  in 
McLean  v.  Bruce,  became  entitled  by  assignment  to  the 
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rights  and  position  of  Mrs.  Cameron  as  to  the  said  inden- 
ture and  the  mortgage  held  by  her  as  collateral  security 
for  the  payment  of  the  plaintiff’s  covenant  in  the  said 
indenture. 

The  mortgage  which  was  so  assigned  to  Mrs.  Cameron 
was  made  to  the  late  Mr.  J.  D.  Cameron,  and  apparently 
belonged  to  his  estate,  of  which  the  plaintiff  was  and  is 
sole  surviving  executor. 

The  result  of  a very  long  course  of  litigation  between 
the  plaintiff  and  Mr.  Hime,  Mr.  Hime  being  the  real, 
though  not  the  nominal,  plaintiff  therein,  as  to  the  rights 
of  the  parties  under  the  covenant  in  the  indenture  and 
the  moneys  received  by  Mr.  Hime  by  means  of  the  mort- 
gage, is  that  by  a judgment  of  the  Supreme  Court  Mr. 
Hime  has  been  adjudged  liable  to  pay  to  the  plaintiff,  (Mr. 
McLean)  a considerable  sum  of  money  for  money  received 
by  him  for,  and  on  account  of,  and  by  means  of,  that  mort- 
gage, beyond  his  claims  upon  the  covenant  of  the  plaintiff 
to  Mrs.  Cameron,  for  which  he  has  been  held  by  that 
Court  bound  to  account  to  the  plaintiff. 

It  is  out  of  that  debt  so  due  to  the  plaintiff  by  Mr. 
Hime  that  the  present  owner  o’f  the  judgment  against  the 
plaintiff  in  McLean  v.  Brace,  now  seeks  by  this  garnish- 
ment to  realize  a sum  sufficient  to  meet  the  judgment 
against  the  plaintiff  in  the  last  mentioned  suit. 

It  is  resisted  by  Mr.  McLean  on  the  ground  that  the  debt 
sought  to  be  garnished  is  due  to  him  as  executor  of  the 
estate  of  J.  D.  Cameron,  and  cannot  therefore  be  applied 
to  pay  a debt  owing  by  him  (Mr.  McLean)  in  his  personal 
capacity. 

Mr.  McLean  is  the  residuary  legatee  in  the  will  of  Mr.  J.  I). 
Cameron,  and  it  is  suggested  by  the  claimant  on  this  motion 
that  Mr.  McLean  is  really  the  owner,  the  beneficial  owner, 
of  the  money  so  due  to  him. 

Mr.  Cameron,  the  testator,  died  many  years  ago,  and 
the  plaintiff  has  been  a long  time  in  the  management  of 
his  estate  ; he  seems  to  have  left  a considerable  estate. 
There  is  a number  of  beneficiaries  under  his  will.  Cer- 
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tainly,  the  claimant  has  tried  by  examination  to  find  out 
many  particulars  necessary  to  the  determination  of  the 
rights  here,  and  throughout  this  whole  litigation,  so  far  as 
the  form  of  the  proceedings  shew,  the  plaintiff  has  acted  as 
though  in  his  own  right,  and  it  seems  that  the  claimant 
cannot  get  on  without  a suit  in  which  he  will  be  enabled 
to  enforce  the  production  of  evidence,  and  it  therefore  seems 
to  me  that  a sufficient  amount  of  the  money  due  from  Mr. 
Hime  to  Mr.  McLean  should  be  paid  into  Court,  and  that 
.an  issue  should  be  tried  between  the  now  claimant  and 
Mr.  McLean,  whether  the  said  money  is  Mr.  McLean’s  in 
beneficial  interest,  and  whether  the  same  is  garnishable  in 
this  proceeding  by  the  claimant  as  owner  of  the  first  above 
mentioned  judgment  in  McLean  v.  Bruce. 

Costs  in  the  cause  to  the  successful  party. 

The  plaintiff'  appealed  from  this  order,  and  the  appeal 
was  argued  before  Robertson,  J.,  in  Chambers  on  the  24th 
January,  1889. 

H.  Cassels,  for  the  plaintiff. 

Moss,  Q.  C.,  for  Moffatt. 

Judgment  was  delivered  on  the  30th  January,  1889. 

Robertson,  J. — This  is  an  appeal  from  an  order  of  the 
Master  in  Chambers,  made  on  17th  December,  1888, 
directing  an  issue  to  be  tried  between  Lewis  Henry 
Moffatt,  the  judgment  creditor,  and  the  above  named 
plaintiff,  the  judgment  debtor,  and  the  question  so  ordered 
to  be  tried  is  “ wdiether  at  the  time  of  the  service  of  the 
attaching  order  herein  on  the  28th  day  of  March,  1888,  the 
amount  found  due  the  plaintiff'  by  the  report  of  the  Referee, 
in  an  action  of  Wilkins  v.  McLean , is  the  plaintiff’s  in 
beneficial  interest,  and  if  so  to  what  amount,  and  whether 
the  same  is  garnishable  in  this  proceeding  by  the  said 
claimant  as  owner  of  the  judgment  in  this  action?” 

The  facts  are  as  follows : In  the  month  of  May,  1881, 
the  defendant  Bruce  recovered  judgment  against  the 
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plaintiff  for  $156.85,  for  costs  of  defence,  and  there  is- 
now  due  for  subsequent  interest  and  costs  up  to  20th  March, 
1888,  $1 29.92, ^making  in  all  $286.00,  which  judgment  has 
been  duly  assigned  to  the  said  Moffatt,  and  is  still  unsatis- 
fied. Moffatt  alleges  under  oath  that  one  H.  L.  Hime  is 
indebted  to  the  plaintiff.  On  an  affidavit  of  these  facts,  the 
Master  in  Chambers  on  23rd  March,  1888,  made  an  order, 
garnishing  all  debts  owing  or  accruing  due  from  the 
said  Hime  to  the  plaintiff  to  answer  the  said  judgment. 
Subsequently  the  plaintiff  applied  for  an  order  before  the 
Master  in  Chambers  to  set  aside  with  costs  the  said  gar- 
nishee order,  on  the  grounds  inter  alia  that  H.  L.  Hime 
mentioned  in  the  said  order  was  not  at  the  time  of  making 
the  same  and  is  not  now  indebted  to  the  plaintiff* 'personally, 
or  in  any  other  than  a representative  capacity;  in  fact, as  the 
surviving  executor  of  the  estate  of  the  late  J.  D.  Cameron. 
Afterwards,  and  before  the  last  named  application  was 
disposed  of,  Moffatt  made  another  application  for  an  order 
directing  Hime  to  pay  over  to  the  applicant  the  amount  due 
under  the  report  of  the  Referee  in  the  case  of  Wilkins  v. 
McLean,  and  the  attaching  order  of  23rd  March,  1888,  and 
for  an  order  staying  the  issue  of  execution  for  the  amount 
found  due  by  said  report,  and  for  costs  of  the  application. 
The  parties  were  subsequently  examined  before  a special 
examiner.  The  report  referred  to  found  that  Hime  was 
indebted  to  McLean  on  8th  October,  1888,  in  the  sum  of 
$2,486.75,  which  with  costs  of  the  reference,  $71.56,  make 
together  the  sum  of  $2,558.31  which  was  ordered  to  b& 
paid  forthwith  by  Hime  to  McLean. 

The  two  applications,  that  is  McLean’s  to  set  aside  the- 
attaching  order  of  23rd  March,  and  Moffatt’s  for  an  order 
that  execution  should  be  stayed  against  Hime,  came  on 
together,  and  were  both  disposed  of  by  the  order  of  17th 
December,  1888,  directing  the  issue,  which  order  is  now 
appealed  against. 

The  action  of  Wilkins  v.  McLean,  in  which  the  money 
now  sought  to  be  garnished  has  become  due  and  pay- 
able to  McLean,  was  brought  to  recover  $2,050  and 
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interest  on  a covenant  given  by  McLean  to  Mrs. 
Selina  Cameron,  who  was  a legatee  under  the  will 
■of  the  aforementioned  J.  D.  Cameron,  and  of  which  Mc- 
Lean was  the  surviving  executor,  and,  as  collateral 
security  for  the  payment  of  said  sum  of  $2,050,  McLean  as 
such  executor  assigned  to  Mrs.  Cameron  a mortgage,  being 
an  asset  of  the  said  estate.  This  covenant  as  well  as  the 
mortgage  had  been  assigned  by  Mrs,  Cameron  to  Wilkins, 
who  held  the  same  in  trust  for  Hime,  and  it  was  for  this 
reason  that  Hime  was  made  a party  to  that  suit,  he  having- 
dealt  with  the  mortgaged  premises  in  such  a way  as  to  give 
McLean,  the  executor,  a right  to  call  on  him  for  an  account ; 
and  it  was  in  taking  the  accounts  that  the  Referee  found 
the  amount  due  to  him,  which  was  garnished  by  the  order 
of  23rd  March,  1888.  The  estate  of  the  late  J.  D.  Cameron 
has  never  been  administered  ; there  are,  or  were,  a num- 
ber of  legatees  under  his  will ; and  after  paying  all  debts, 
etc.,  as  well  as  legacies,  McLean  is  appointed  residuary 
legatee. 

After  reading  carefully  the  whole  proceedings  in  the 
action,  and  considering  the  surrounding  facts,  I have  no 
doubt  that  the  money  found  due  by  the  Referee  from 
Hime  to  McLean  is  due  to  him  as  the  surviving  executor 
of  Cameron,  and  whether  any  part  of  it  will  form  a part 
of  the  residuary  estate,  cannot  be  properly  ascertained 
until  that  estate  is  fully  administered.  The  result,  there- 
fore, of  the  issue  directed  by  the  Master  in  Chambers  must 
be  the  administration  of  that  estate,  and  I do  not  think  it 
necessary  to  have  an  issue  to  determine  whether  the  money 
belongs  to  the  estate  or  not ; it  is  incumbent  upon  the 
judgment  creditor  to  shew  that  there  are  “ debts  owing  or 
accruing  from  the  third  person  (in  this  case  Hime),  to  the 
judgment  debtor,”  which  of  course  means  to  the  judgment 
debtor,  in  his  own  individual  and  personal  right,  and  not 
in  his  character  of  trustee  or  executor,  etc.  Such  a case  was 
made  out,  primd  facie , before  the  Master  when  he  granted 
the  attaching  order,  but  McLean  afterwards  shewed,  not 
only  by  his  own  affidavit,  but  by  the  proceedings  in  the 
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action  of  Wilkins  v.  McLean,  that  the  debt  was  not 
“ owing  or  accruing  ” to  him,  except  in  his  character  of 
executor  under  the  will  of  Cameron.  Having  no  doubt 
then  as  to  this,  the  question  arises,  can  a creditor  of  a 
legatee  obtain  administration  of  an  estate,  for  the  purpose 
of  getting  at  the  share  or  interest  of  the  legatee  in  that 
estate  in  satisfaction  of  a debt  due  by  him  ? 

By  Rule  965,  (Chy.  Order  467)  “Any  person  claiming 
to  be  a creditor,  or  a specific,  pecuniary,  or  residuary  legatee, 
or  the  next  of  kin,  or  one  of  the  next  of  kin,  or  the  heir,, 
or  a devisee  interested  under  the  will  of  a deceased 
person  may  apply  to  the  Court  or  a Judge  * * for  an 

order  for  the  administration  of  the  estate,  real  or  personal, 
of  such  deceased  person.” 

In  my  judgment,  the  execution  creditor  in  this  matter 
does  not  come  within  the  scope  or  province  of  this  Rule ; 
he  has  no  claim  against  the) estate  of  the  deceased  at  all ; 
his  claim  is  against  McLean,  who  happens  to  be  the  execu- 
tor of  the  will,  and  a residuary  legatee  thereunder,  and 
consequently  he  has  no  more  right  to  have  the  estate 
administered  than  he  would  if  McLean  was  not  the  execu- 
tor but  a mere  residuary  legatee  : West  v.  Doivnman,  14 
Ch.  D.  Ill  ; Re  Morphy,  11  P.  R.  321. 

The  conclusion  I have  come  to,  therefore,  is,  that  the 
attaching  order  of  23rd  March,  1888,  and  all  proceedings 
thereunder,  as  well  as  the  order  of  17th  December,  1888, 
directing  the  said  issue  to  be  tried,  should  be  set  aside  and 
vacated  with  costs,  and  that  the  appeal  be  allowed  with 
costs ; all  such  costs  to  be  paid  by  Lewis  Henry  Moffatt, 
the  assignee  of  the  judgment  in  McLean  v.  Bruce. 

From  this  order  Moffatt  appealed,  and  his  appeal  was- 
argued  before  a Divisional  Court  composed  of  Galt,  C.J.^ 
and  Rose,  J.,  on  the  4th  December,  1890. 

Hoyles,  Q.C.,  for  Moffatt. 

II.  Cassels,  for  the  plaintiff. 
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Judgment  was  delivered  on  the  14th  February.  1891. 

Rose,  J. — This  was  an  appeal  from  an  order  of  Robertson, 
J.,  reversing  an  order  of  the  Master  in  Chambers  attaching 
money  alleged  to  be  due  to  McLean,  and  also  setting  aside 
an  order  directing  an  issue  between  Moffatt  and  McLean  to 
determine  whether  the  money  was  due  to  McLean  as 
residuary  legatee  or  as  executor  of  the  Cameron  estate. 

The  facts  appear  in  the  judgments  of  the  learned  Master 
and  my  learned  brother  Robertson. 

In  my  opinion  the  attaching  order  was  properly  directed. 

If  it  turn  out  that  the  money  is  payable  to  McLean  as 
a trustee  to  divide  amon^  legatees  and  creditors  of  the 
Cameron  estate,  then  the  plaintiff  or  Moffatt  will  not  be 
entitled  to  the  money ; but  pending  the  determination  of 
such  question,  I think  the  order  should  not  have  been  set 
aside. 

I was  somewhat  in  doubt  for  a time  owing  to  the  change 
of  phraseology  between  the  language  of  sec.  72,  ch.  66  R.  S. 
0.  1877,  set  out  in  the  judgment  in  Elliot  v.  Capell,  9 P.  R. 
35,  and  of  the  Rules  863  and  867,  which  take  the  place  of 
such  section  ; but  it  seems  to  me  that  Rule  935  may  fairly 
be  read  as  giving  to  a judgment  creditor,  whose  judgment 
directs  the  payment  of  costs  only,  a right  to  obtain  an 
attaching  order. 

I cannot  think  that  the  consolidation  of  the  law  as  found 
in  the  Rules  was  intended  to  lessen  the  rights  given  by  the 
previous  legislation,  and  as  there  is  nothing  in  the  language 
of  Rule  935  to  take  away  the  right  declared  by  Elliot  v. 
Capell  to  exist,  it  must,  in  my  judgment,  be  held  that  an 
order  to  attach  debts  may  be  founded  on  a judgment  for 
costs  only. 

It  was  argued  that  Rule  935  provides  for  an  order  only 
where  there  is  a right  to  examine,  and  that  as  this  Court 
held  in  Troutman  v.  Fislcen,  13  P.  R.  153,  that  there 
was  no  right  to  examine  as  a judgment  debtor  one  against 
whom  the  judgment  was  had  for  costs  only,  it  followed  that 
there  was  no  right  to  attach  debts  owing  to  such  a debtor. 
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It  seems  to  me,  however,  that  full  force  may  be  given  to 
the  language  of  the  Rule  by  holding  that  it  applies  to  cases 
where  the  right  to  examine  exists,  without  determining 
that  no  other  cases  are  within  its  scope. 

Then  it  was  said  that  Moffatt  was  not  at  the  time  of 
the  Master’s  order  a party  to  the  suit,  and  Baynard  v. 
Simmons,  5 E.  & B.  59,  was  cited.  But  that  was  a case  prior 
to  the  amendment  of  the  statute  giving  the  right  to  apply, 
to  the  person  entitled  to  enforce  the  judgment,”  which 
has  been  held  to  include  an  assignee : Goodman  v.  Robinson, 
18  Q.  B.  D.  332. 

Rule  935  sets  out  the  practice,  and  by  it  the  person- 
entitled  to  enforce  the  judgment  is  enabled  to  apply  for  an 
order.  I do  not  see  that  it  was  necessary  to  do  more  than 
the  Rule  requires,  and  I agree  to  what  the  learned  Master 
did. 

Moreover,  Moffatt  was  treated  as  a party  by  the  order  of 
the  Master  appealed  from,  and  ordered  to  pay  costs.  In 
view  of  what  has  been  done,  if  I had,  at  this  stage,  come  to 
the  conclusion  that  Moffatt  should  have  been  made  a party, 
I should  have  thought  that  an  order  nunc  pro  tunc  should 
now  go  for  such  purpose. 

That  the  sum  due  to  McLean  is  unascertained,  in  the 
sense  that  it  is  undetermined  whether  anything,  and,  if 
anything,  how  much,  is  due  to  him  as  residuary  legatee,  is 
not,  in  my  opinion,  material,  since  the  amendment  of  the 
Rule.  See  Canada  Cotton  Co.  v.  Parmalee,  13  P.  R.  308. 
Therefore  the  cases  of  Macaulay  v.  Rumble , 19  C.  P. 
284  ; Boyd  v.  Haynes,  5 P.  R.  15,  and  McDowall  v.  Hol- 
lister, 25  L.  T.  0.  S.  185,  do  not  apply. 

I am,  therefore,  of  the  opinion  that  the  learned  Master 
was  not  only  right  in  directing  the  attaching  order  to 
issue,  but  also  in  ordering  the  money  to  be  brought  into 
Court  to  abide  the  inquiry  as  to  whether  it  was  trust 
money  or  not.  See  Roberts  v.  Death , 8 Q.  B.  D.  319. 

But  my  difficulty  is  as  to  how  such  question  can  be 
determined  satisfactorily  in  an  issue  between  Moffatt  and 
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McLean  only.  The  creditors  and  legatees  are  not  repre- 
sented. McLean  might  admit,  for  the  purpose  of  such 
issue,  that  the  legatees  and  creditors  had  all  been  paid,  and 
there  would  be  no  one  to  say  nay.  The  legatees  and 
creditors  ought  to  be  before  the  Court  on  the  inquiry,  and 
I know  of  no  way  to  bring  them  before  the  Court  except 
by  administration  proceedings.  I have  conferred  with  the 
learned  Master  in  Chambers  for  the  purpose  of  receiving 
any  suggestion  that  might  be  made  as  to  any  procedure 
available  to  bring  them  before  the  Court  in  the  issue 
directed  to  be  tried,  and  that  very  experienced  officer  says 
that,  as  far  as  he  knows,  there  is  no  machinery  provided 
for  such  purpose. 

The  issue  directed,  therefore,  is  not  the  proper  mode  of 
determining  the  question  which  must  be  determined  before 
Moffatt  can  be  declared  entitled  to  the  money,  and  the 
appeal  fails  as  to  so  much  of  the  order  of  my  learned 
brother  Robertson  as  set  aside  the  order  of  the  learned 
Master  directing  an  issue. 

We  are  not  called  upon  to  express  an  opinion  as  to 
whether  a judgment  creditor  of  a legatee  may  have 
administration  of  the  estate  out  of  which  the  legacv  is 
payable.  I certainly  have  not  been  convinced  that  he 
might  not  have  administration,  and  I do  not  read  the  judg- 
ment of  the  learned  Chancellor  in  Re  Morphy,  11  P.  R. 
■321,  as  deciding  that  he  would  not  be  so  entitled. 

The  result  is  that  the  appeal  is  allowed  from  so  much  of 
the  order  as  set  aside  the  attaching  order  of  23rd  March, 
1888,  and  all  proceedings  thereunder,  and  disallowed  as  to 
so  much  asset  aside  the  order  of  the  17th  December,  1888, 
directing  the  issue. 

There  should  be  no  costs  to  either  party,  either  of  the 
appeal  to  my  brother  Robertson,  or  to  this  Court. 

Moffatt  will  be  at  liberty  to  take  such  proceedings  as  he 
may  be  advised  to  have  the  question  in  dispute  determined. 
If  no  proceedings  are  taken  ^within  a reasonable  time, 
McLean  will  be  at  liberty  to  move  to  have  the  attaching 
27 — voe.  XIV.  O.P.R. 
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order  vacated,  and  the  money  paid  out  of  Court,  and  for  such 
order  as  to  costs  as  he  may  be  advised. 

Galt,  C.  J.,  concurred. 

Order  accordingly. 

A motion  by  MofFatt  for  an  order  appointing  him 
receiver  by  way  of  equitable  execution,  to  receive  moneys 
coming  to  the  plaintiff  from  the  Cameron  estate,  to  satisfy 
the  judgment,  was  argued  before  MacMahon,  J.,  in  Court, 
on  the  28th  November,  1890. 

Hoyles,  Q.C.,  for  the  motion. 

Ii.  Gassels,  contra. 

Judgment  was  delivered  on  the  14th  February,  1891. 

MacMahon,  J. — There  is,  I think,  fair  reason  to  suppose 
there  is  something  to  receive  in  this  case,  and  the  amount 
of  the  judgment  is  sufficient  to  warrant  the  expense : 
I.  v.  K.,  W.  Notes,  1884,  p.  63. 

Whatever  interest  the  plaintiff  may  have  as  residuary 
legatee  under  the  will  of  John  Dougald  Cameron,  I 
consider  MofFatt  is  entitled  to  have  applied  towards 
payment  of  his  judgment  against  the  plaintiff,  and  the 
only  way  in  which  I see  this  can  be  accomplished,  is  by 
the  appointment  of  a receiver : Yescombe  v.  Landor,  28 
Beav.  80.  See  also  Kirk  v.  Burgess,  15  O.  ft.  608,  and  the 
cases  cited  at  p.  610  ; Roberts  v.  Death,  8 Q.  B.  D.  319. 

Lewis  Henry  MofFatt  may  be  receiver  for  the  amount  of 
his  judgment  against  the  plaintiff’,  McLean,  without  re- 
muneration and  without  giving  security. 

The  costs  of  this  application  to  be  costs  to  MofFatt,  to  be 
added  to  his  claim. 
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Campbell  v.  Scott. 


Discovery — Examination  of  defendant  before  statement  of  claim— Slander — 

Ride  566. 

In  actions  of  slander  when  the  Court  is  satisfied  of  the  bona  fetes  of  the 
plaintiff,  and  is  convinced  that  he  cannot  state  fully  and  with  sufficient 
particularity  his  various  grounds  of  complaint,  and  when  the  knowl- 
edge required  is  within  the  possession  and  control  of  the  defendant,  an 
examination  for  discovery  before  statement  of  claim  will  be  ordered 
under  Rule  566  ; but  in  such  case  a further  examination  after  p eading 
will  not  be  allowed  except  upon  special  grounds. 

Fisher  v.  Chamberlain,  9 P.  E.  283;  Gordon  v.  Phillips,  1]  P.  E.  540; 
McLean  v.  Barber , 13  P.  E.  500,  followed. 

[December  23,  1890. — Falconbridge,  J.] 

[March  6,  1891. — The  Common  Pleas  Division .j 

An  appeal  by  the  defendant  from  an  order  of  the  Master 
in  Chambers  allowing  the  plaintiff  to  examine  the  defen- 
dant for  discovery  before  delivery  of  the  statement  of 
claim,  the  action  being  for  slander. 


The  appeal  was  argued  before  Falconbridge,  J.,  in 
Chambers  on  the  12th  December,  1890. 

Shepley,  Q.  C.,  for  the  defendant. 

D.  Armour,  for  the  plaintiff. 

Judgment  was  delivered  on  the  23rd  December,  1890. 

Falconbridge,  J. — Gordon  v.  Phillips,  11  P.  R.  540,  is 
relied  on  as  the  authority  for  the  making  of  this  order,  but 
that  case  is,  in  my  opinion,  clearly  distinguishable.  That 
was  an  action  of  libel  as  well  as  slander.  The  discovery 
and  production  of  the  written  communications  between 
defendant  and  his  employer  were  shewn  to  be  necessary 
in  order  to  enable  plaintiff  to  frame  his  statement  of  claim. 

This  is  an  action  of  damages  for  slander.  Neither  the 
plaintiff  nor  -the  solicitor  swears  that  the  statement  of 
claim  cannot  be  drawTn  without  the  information  which 
this  proposed  examination  might  afford. 

The  solicitor  says  : “ I am  unable  from  such  instructions 
to  prepare  or  frame  a statement  of  claim  with  that  par- 
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ticularity  which  is  required  by  the  rules  of  pleading  and 
practice,”  which  I read  as  meaning  that  he  cannot  specify 
every  one  of  the  supposed  slanderous  utterances  of  defen- 
dant. 

The  client  repeats  this  statement,  and  says : “ Upon  such 
rumours  or  stories  reaching  me,  I immediately  made  efforts 
to  get  information  of  the  statements  made  by  the  said 
defendant  and  the  names  of  persons  to  whom  same  were 
made,  and  have  succeeded  in  getting  some  information, 
which  I verily  believe  does  not  by  any  means  disclose  all 
statements  made  by  defendant  in  the  premises,  nor  the 
names  of  all  persons  to  whom  same  were  made.”  So  that 
he  has  admittedly  some  information  on  which  to  launch  his 
case;  and  I do  not  feel  called  on  at  this  stage  of  the  cause 
to  allow  the  examination  of  the  defendant. 

“No  doubt  this  right  of  extraordinary  discovery  must 
be  jealously  guarded  lest  it  be  abused  ; and  it  should,  under 
Rule  285  ” (now  566),  “be  conceded  only  when  it  is  clearly 
proved  to  be  necessary  for  the  furtherance  of  justice  : ” 
per  Boyd;  C.,  Boulton  v.  Blake , 11  P.  R.  at  p.  197. 

The  alleged  importance  to  the  plaintiff  of  the  case  is 
not,  in  my  opinion,  an  element  of  decision,  and  even  if  he 
had  shewn,  which  he  has  not,  that  he  was  quite  unable  to 
frame  his  statement  of  claim,  I shall  not  be  the  first  judge 
to  declare  that  in  any  action  of  slander  an  examination  of 
the  defendant  can  be  had  before  pleadings.  Plaintiffs  in 
that  form  of  action  have  laboured  under  the  like  difficulty 
ever  since  such  an  action  existed.  In  the  interests  of  the 
public,  the  facilities  for  bringing  at  trifling  cost  tentative 
actions  for  verbal  defamation  should  not  be  enlarged. 

The  order  of  the  learned  Master  will  be  rescinded. 
Costs  of  the  appeal  and  of  the  application  before  him  to 
be  costs  in  the  cause  to  defendant  in  any  event. 

The  plaintiff  appealed,  and  his  appeal  was  argued  before 
the  Common  Pleas  Divisional  Court,  (Galt,  C.  J.,  and 
Rose,  J.),  on  the  5th  February,  1891. 
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Aylesworth,  Q.  C.,  for  the  plaintiff. 

Shepley , Q.  C.,  for  the  defendant. 

Judgment  was  delivered  on  the  6th  March.  1891. 

Rose,  J. — This  was  an  appeal  from  the  order  of  my 
learned  brother  Falconbridge  reversing  an  order  of  the 
Master  in  Chambers.  The  learned  Master  ordered  the 
examination  of  the  defendant  for  discovery  in  an  action  of 
slander,  before  filing  of  statement  of  claim,  to  enable  the 
plaintiff  to  ascertain  the  facts  with  definiteness  so  as  to 
frame  his  pleadings.  My  learned  brother  expressed  himself 
as  opposed  in  principle  to  permitting  the  plaintiff  in  any 
action  of  slander  to  examine  the  defendant  before  plead- 
ing, thinking  that  it  was  not  in  the  interest  of  the  public 
to  afford  greater  facility  for  what  he  termed  “ tentative 
actions  for  verbal  defamation.”  My  learned  brother  also 
thought  that  it  did  not  appear  that  the  plaintiff  was  unable 
to  frame  a statement  of  claim,  although  it  might  be  that 
he  had  not  the  information  necessary  to  enable  him  to 
state  with  particularity  all  that  he  complained  of. 

The  facts  are  simple,  and  the  statement  of  them  by  the 
plaintiff  uncontradicted,  and  on  this  motion  I assume  the 
statements  to  be  true.  They  are,  in  effect,  that  to  the  plain- 
tiff, a medical  practitioner,  has  been  imputed  misconduct  in 
the  discharge  of  his  professional  duties,  the  accuser  being  a 
brother  practitioner  in  the  same  town.  I extract  the  fol- 
lowing clause  from  the  plaintiff’s  affidavit : “For  the 
reasons  above  specified,  I know  the  said  defendant  has 
dilligently  circulated  reports,  amongst  others,  that  the 
death  of  the  said  William  Ireland  was  caused  by  my  negli- 
gence in  the  treatment  of  his  case.  The  exact  words  or 
statements  I am  unable  to  specify  by  reason  of  the  pecu- 
liar circumstances  of  the  speaking  and  publishing  of  the 
slanders  complained  of,  and  the  particular  class  of  persons, 
to  whom  same  were  spoken,  namely,  friends  and  patients 
of  his  own.  Rumours  were,  after  the  death  of  the  said 
William  Ireland,  rife  in  the  said  town  of  Seaforth  and 
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neighbouring  townships,  that  I killed  the  said  Ireland  by 
my  treatment,  and  that  such  rumours  were  true,  as  Dr. 
Scott,  the  defendant,  had  said  so.” 

I will  assume  that  some  of  the  statements  made  by  the 
defendant,  and  some  of  the  persons  to  whom  they  were  made, 
were  known  to  the  plaintiff  at  the  time  of  making  his  appli- 
cation. I see  no  reason  why,  when  the  Court  is  assured  of 
the  bona  fides  of  a plaintiff’s  claim,  and  is  further  convinced 
that  he  cannot  state  fully  and  with  sufficient  particularity 
to  comply  with  the  rules  of  pleading  his  various  grounds  of 
complaint,  and  when  the  knowdedge  which  he  requires  is 
within  the  possession  and  control  of  the  defendant,  he 
should  not  be  permitted  to  examine  the  defendant  as  well 
before  pleading  as  after  a statement  of  defence  has  been 
delivered,  or  after  time  for  delivering  the  same  has  expired, 
as  provided  by  Rule  489.  If  it  appear  more  convenient 
to  allow  such  examination  prior  to  the  filing  of  the  state- 
ment of  claim,  then  it  seems  to  me  that  the  case  falls 
within  Rule  566,  which  provides  for  such  examination, 
“ where  it  appears  necessary  for  the  purposes  of  justice.” 
Now  in  the  present  case  if  the  plaintiff  does  not  know 
with  certainty  the  statements  made  by  the  defendant  and 
the  persons  to  whom  made,  or,  if  knowing  to  whom  the 
statements  were  made,  he  is  unable  to  ascertain  the  exact 
words  used,  he  might  prepare  a fictitious  pleading,  that  is  to 
say,  a statement  of  claim  alleging  certain  statements  to  have 
been  made  to  fictitious  persons,  and  then  when  the  time 
provided  for  in  Rule  489  has  arrived,  he  might  examine 
the  defendant,  obtain  the  information  now  desired,  and 
amend  his  statement  of  claim,  and  this  he  might  do  with- 
out any  assistance  from  the  Court.  Would  it  be  just  to 
require  him  to  take  such  steps  in  order  to  obtain  such 
information  ? I endeavoured  in  Maclean  v.  Barber , 13  P. 
R.  500,  to  state  my  reasons  for  believing  that  such  a course 
of  procedure  would  not  be  just,  and  I there  followed  what 
I understood  to  be  the  principle  governing  the  prior  deci- 
sions. I mention  particularly  Gordon  v.  Phillips,  11  P.  R. 
540;  Fisken  v.  Chamberlain,  9 P.  R.  283. 
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Why  has  the  period  at  which  the  examination  of  the  de- 
fendant may  he  had,  been  fixed  to  be  after  the  delivery  of 
the  statement  of  defence  or  after  the  expiry  of  the  time  for 
such  delivery  ? 

Two  main  reasons  occur  to  me  : one  is,  that  it  is  more 
convenient  to  allow  an  examination  for  discovery  at  that 
stage  of  the  proceedings  ; and,  secondly,  that  the  state- 
ment of  the  plaintiffs  cause  of  action  upon  the  record  is 
evidence  of  bona  fides.  If,  however,  the  bona  jides  is 
made  to  appear  by  affidavit,  and  it  appears  to  be  more 
convenient  to  allow  the  examination  for  discovery  prior  to 
the  delivery  of  the  statement  of  claim,  I see  no  reason 
why  the  examination  should  not  then  take  place.  It  must 
be  a question  of  convenience. 

Of  course,  having  been  enabled  to  examine  the  defen- 
dant  for  discovery  at  the  earlier  stage,  the  plaintiff  should 
not  be  allowed  to  examine  again  except  upon  special 
grounds.  It  should  be  made  to  appear  very  clearly  that 
a further  examination  is  necessary. 

I am  in  general  accord  with  my  learned  brother 
Falconbridge  as  to  the  undesirability  of  enlarging  the 
facilities  for  bringing  actions  for  verbal  defamation ; but  I 
must  remember  that  parties  have  the  right  to  bring  such 
actions,  have  the  right  to  examine  for  discovery,  and  also 
have  the  right  to  ask  the  Court  to  permit  an  examination 
for  discovery  prior  to  the  filing  of  a statement  of  claim,  if 
it  is  made  to  appear  necessary  for  the  purposes  of  justice. 
The  sole  question  we  have  to  determine  is,  has  it  been 
made  to  appear  necessary  for  the  purposes  of  justice  ? 
Assuming,  as  I must  do,  on  the  material  before  me,  that 
the  plaintiff’s  claim  is  bond  fide,  and  that  the  defendant 
has  wickedly  circulated  slanderous  statements  affecting  the 
plaintiff  as  a professional  man,  behind  the  back  of  the 
plaintiff,  I think  it  is  in  the  interests  of  justice  that  at  as 
early  a date  as  possible  the  plaintiff  should  be  put  in  a posi- 
tion to  require  the  defendant  to  reveal  on  oath  the  state- 
ments that  he  has  made,  with  particulars  as  to  the  time  and 
place,  and  the  parties  to  whom  made. 
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I see  no  distinction  in  principle  between  this  case  and 
the  cases  of  Gordon  v.  Phillips  and  McLean  v.  Barber > 
above  referred  to,  and,  with  great  deference,  I think  that 
the  order  of  my  learned  brother  must  be  set  aside,  and  that 
of  the  learned  Master  restored.  The  plaintiff  must  have 
the  costs  of  the  appeals  in  any  event  of  the  cause. 

Galt,  C.  J.,  concurred. 


Chapman  v.  Newell. 


Costs — Partnership  action — Assets. 

In  partnership  actions,  in  the  absence  of  special  circumstances  such  as 
misconduct  or  negligence,  the  assets  will  be  applied,  first,  in  payment 
of  creditors,  next,  in  payment  of  the  sum  found  due  to  the  successful 
party,  and  lastly,  in  payment  of  the  costs  of  all  parties. 

Hamer  v.  Giles,  11  Ch.  D.  942,  followed. 

The  fact  of  a balance  being  found  due  by  one  partner  to  the  other  is  no- 
reason for  departing  from  the  ordinary  rule  as  to  costs. 

[March  5,  1891.—  Boyd,  C.] 

Motion  by  the  plaintiff  for  judgment  on  further  direc- 
tions and  costs  in  a partnership  action. 

The  motion  was  argued  before  Boyd,  C.,  in  Court  on  the 
4th  March,  1891. 

John  Greer , for  the  plaintiff. 

Hislop,  for  the  defendant. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  fact  of  a balance  being  found  due  to  the 
plaintiff  is  no  reason  for  departing  from  the  ordinary  rule 
as  to  costs  in  partnership  actions.  As  stated  by  the  Master 
of.  the  Rolls  in  Bonville  v.  Bonville,  So  Beav.  129,  the 
practice,  except  there  be  something  very  unusual  in  the 
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case,  is  to  make  the  costs  payable  out  of  the  assets.  Tho 
unusual  element  is  found  in  cases  of  misconduct  or  negli- 
gence, such  as  existed  in  Carmichael  v.  Sharp,  1 0.  R.  381 
I follow  the  order  sanctioned  by  Hamer  v.  Giles,  11  Ch. 
D.  942,  and  direct  that  upon  realization  of  the  assets  these 
should  be  applied,  first,  in  payment  of  creditors,  next,  in 
payment  of  the  sum  found  due  the  plaintiff,  and  last,  in 
payment  of  costs  of  both  parties.  Difficulties  in  account- 
ing exist  in  most  partnerships,  and  in  the  present  instance 
these  formed  the  reason  of  this  action  and  the  reference. 
According  to  the  special  finding  of  the  Master  (which  is 
all  1 can  regard)  the  plaintiff  failed  to  recover  as  much 
as  he  claimed,  but  he  did  establish  a substantial  sum,  i.  e., 
$379,  out  of  $1,050  claimed.  It  is  not  well  to  introduce 
any  new  principle  of  apportioning  costs  in  actions  of  this 
administrative  character,  and  clearly  there  is  no  ground 
for  awarding  the  costs  of  the  action  to  the  plaintiff,  as 
claimed  on  further  directions. 
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Abell  v.  Morrison  et  al. 


Leave  to  appeal — Extending  time — Justice  of  the  case — Undisputed  facts — 
Discretion — Reversing  previous  order. 

Upon  an  application  to  extend  the  time  for  an  appeal,  to  do  justice  in  the 
particular  case  is  above  all  other  considerations  ; and  the  expression 
“the  justice  of  the  case ’’means  the  justice  of  the  case  upon  the 
undisputed  facts  of  it. 

And  where  the  plaintiff  desiring  to  appeal  to  the  Court  of  Appeal  from 
the  judgment  of  the  Chancery  Divisional  Court,  19  0.  R.  669,  was  two 
months  and  twelve  days  late  in  filing  his  appeal  bond,  and  offered  no 
sufficient  excuse  for  his  delay,  but  asked  to  have  the  time  extended  as 
an  indulgence,  and  it  appeared  that  if  the  plaintiff  were  to  succeed  in 
his  contention  in  the  case  he  would  obtain  and  have  at  the  expense  of 
the  defendant  more  than  he  could  have  had  under  his  contract : — 

Held,  that  the  justice  of  the  case  was  against  the  plaintiff ; and  that  an 
order  of  the  Master  in  Chambers  extending  the  time  for  appealing, 
though  a discretionary  order,  was  so  clearly  wrong  that  it  should  be 
reversed. 

[March  25,  1891. — Ferguson , J.] 


An  appeal  by  the  defendant  George  Morrison  from  an 
order  of  the  Master  in  Chambers  allowing  an  appeal  bond 
filed  by  the  plaintiff  after  the  time  for  filing  it  had  expired, 
and  extending  the  plaintiff’s  time  for  appealing  to  the 
Court  of  Appeal  from  the  decision  and  judgment  of  the 
Chancery  Divisional  Court,  reported  19  0.  R 669.  The 
facts  appear  in  the  judgment. 

The  appeal  from  the  Master’s  order  was  argued  before 
Ferguson,  J.,  in  Chambers  on  the  23rd  March,  1891. 

Aylesworth,  Q.C.,  for  the  defendant  George  Morrison. 

Lcongton,  Q.C.,  for  the  plaintiff. 


Judgment  was  delivered  on  the  25th  March,  1891. 

Ferguson,  J. — This  is  an  appeal  from  the  order  of  the 
Master  in  Chambers  by  which  the  time  for  appealing  to 
the  Court  of  Appeal  was  virtually  extended  in  this  case. 

The  judgment  of  the  Divisional  Court  was  delivered  on 
the  30th  day  of  June,  1890.  The  notice  of  appeal  was 
duly  given  within  one  month,  but  nothing  further  was 
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•done  till  the  12th  day  of  February,  1891,  when  the  plain- 
tiff filed  his  bond  as  security  for  costs  in  appeal  to  the 
Court  of  Appeal  and  gave  the  usual  notice,  when  this  de- 
fendant moved  against  the  bond  in  some  way,  whereupon 
there  was  a cross  notice  for  the  allowance  of  the  bond, 
notwithstanding  the  expiry  of  the  prescribed  time,  or  for 
the  extension  of  the  time  to  appeal,  and  the  order  was 
made  extending  the  time  or  having  this  effect,  and  from 
this  order  is  this  appeal. 

In  looking  at  the  dates  it  appears  that  after  deducting 
the  period  of  the  long  vacation  and  allowing  the  three 
months  prescribed  by  the  statute,  there  is  the  period  of 
two  months  and  twelve  days  after  the  expiry  of  the 
time  for  appealing  and  before  the  act  of  filing  the 
bond,  and  I am  convinced  that,  although  an  affidavit  on 
the  subject  is  read,  no  sufficient  excuse,  I may  say  no  ex- 
cuse whatever,  is  offered  or  shewn  for  allowing  the  time 
to  pass  without  action.  The  plaintiff  does  not  contend 
that  he  has  the  right  to  the  extension  of  the  time  to  appeal, 
but  places  his  case  on  the  ground  of  an  indulgence,  and  the 
question  is  whether  or  not  this  should  be  granted  in  the 
circumstances,  or  rather  whether  or  not,  the  indulgence  hav- 
ing been  granted  by  the  learned  Master  as  an  exercise  of 
discretion,  his  order  should  stand. 

Since  the  argument  I have  looked  at  the  cases  Adam- 
son v.  Adamson , 12  P.  R.  471;  Powell  v.  Peck , 12 

P.  R.  34;  Cusack  v.  L.  & N.  W.  R.  W.  Co .,  [1891],  1 

Q,  B.  347 ; Carter  v.  Stubbs,  6 Q.  B.  D.  116 ; Re  Gabourie, 
12  P.  R.  252,  and  Esdaile  v.  Payne , 40  Ch.  D.  520; 
as  well  as  some  other  cases  on  the  subject.  I have  also 
perused  the  judgments  in  the  present  case,  19  0.  R.  669, 
as  well  as  the  case  Brown  v.  McLean , 18  O.  R.  533,  referred 
to  in  it. 

In  the  very  late  case  Cusack  v.  L.  & N.  W.  R.  W.  Co. 
the  Court  seems  to  have  been  of  the  opinion  that,  notwith- 
standing some  things  said  in  former  cases,  there  is  a discre- 
tion but  one  that  cannot  be  loosely  exercised ; one  that 
should  be  exercised  on  a consideration  of  each  case  as  it 
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arises;  that  there  is  no  rule  fettering  the  discretion,  and 
that  the  Court  is  not  bound  to  act  upon  any  such  rule. 

Esdaile  v.  Payne,  40  Ch.  D.  520,  may  be  said  to  be  a 
peculiar  case,  perhaps  not  containing  much  to  guide  one  in 
an  ordinary  case  or  in  the  present  case.  Lopes,  L.  J.,  how- 
ever, said  : “ Though  a strict  adherence  to  rules  as  to  time 
may  sometimes  produce  hardship,  I think  that  a loyal  ad- 
herence to  them  is  best  for  the  public  and  for  litigants.” 

In  Be  Gabourie , 12  P.  R.  252, 1 had  occasion  to  read  many 
cases  and  select  from  them  what  I then  thought  was  the 
proper  method,  manner,  or  way  of  considering  a matter  of 
this  character,  and,  so  far  as  I am  able  to  see,  the  decisions 
since  have  not  made  or  caused  material  change.  From 
what  is  said  in  Sievewright  v.Leys,  9 P.  R.  at  p.  201,  referred 
to  and  virtually  reiterated  in  the  case  Langdon  v.  Robert- 
son, 12  P.  R.  139,  it  appears  that  the  opinion  of  the  Court 
of  Appeal  is  that  to  do  justice  in  the  'particular  case  where 
there  is  a discretion  is  above  all  other  considerations.  In 
Be  Manchester,  etc.  Society,  24  Ch.  D.  at  p.  497,  Brett,  M.  R., , 
said  : “ I know  of  no  rule  other  than  this,  that  the  Court  has 
power  to  give  the  special  leave,  and  exercising  its  judicial 
discretion  is  bound  to  give  the  special  leave,  if  justice  requires 
that  that  leave  should  be  given.”  These  cases  I referred, 
to  in  Re  Gabourie,  and,  as  I there  intimated,  the  difficulty 
seems  to  be  to  determine  in  each  case  what  justice  does  re- 
quire in  respect  to  granting  or  refusing  the  leave,  and  to 
this,  in  the  present  case,  is  added  whatever  objection,  or 
increase  of  difficulty,  there  may  be  by  reason  of  the  dis- 
cretion having  been  once  exercised  by  the  learned  Master. 

From  a perusal  of  the  case  as  reported,  from  the  papers 
left  with  me,  and  from  what  was  said  by  counsel  during  the 
argument,  I learn  that  what  the  plaintiff'  desires  is  to  have 
an  important  advantage  over  and  above,  not  what  he  really 
contracted  for  (for  he  was  deceived  by  the  person  with 
whom  he  contracted),  but  over  and  above  all  that  he  could 
really  have  obtained  or  had  under  his  contract,  and  this  at 
the  expense  of  this  defendant,  for  the  reason  that,  as  he 
says,  this  defendant  made  a mistake  in  having  mortgages 
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'discharged  when  he  could  have  taken  assignments  of  them 
and  held  them  against  the  plaintiff’s  claim,  and  because, 
as  he  says,  this  defendant  was  affected  with  notice  of  his 
(the  plaintiff’s)  registered  lien  when  he  made  his  transac- 
tion, etc. 

It  is  plain  that  this  defendant  did  not  intend  to  be  neg- 
ligent in  the  making  of  his  transactions.  He  had  the  reg- 
istry office  searched  the  day  before  making  his  transactions, 
and  on  the  very  day  they  were  made  it  happened  that  the 
plaintiff’s  lien  was  registered,  and  the  transactions  were 
completed  without  any  notice  in  fact  to  the  defendant  of 
the  registration  of  the  lien.  If  the  plaintiff  were  to  suc- 
ceed in  his  contention  in  the  case,  he  would  obtain  and 
have  at  the  expense  of  this  defendant  more  than  he  could 
have  had  under  his  contract,  and  this  defendant  would  have 
just  so  much  less  than  he  should  and  would  have  under 
his  contract. 

One  may  be  a little  at  a loss  in  endeavouring  to  say 
with  certainty  just  what  is  meant  by  the  words  “justice  in 
the  particular  case  ” used  in  the  authorities  to  which  I 
refer  (or  some  of  them).  The  judgment  is  against  the 
plaintiff,  and,  if  these  words,  or  this  expression,  can  by  any 
mode  of  considering  them  be  taken  to  mean  or  comprehend 
the  legal  rights,  on  the  ground  that  what  a man  is  entitled 
to  by  law  it  must  be  justice  that  he  should  have,  then  the 
plaintiff,  having  the  judgment  against  him  as  to  the  matter 
of  the  contention  with  this  defendant,  allowed  his  time  for 
appealing  to  go  by  and  a long  period  to  elapse  thereafter 
without  offering  anything  that  can  at  all  be  considered  an 
excuse  for  so  doing,  and  is  seeking  only  an  indulgence  and 
not  a right  as  such,  legal  or  otherwise. 

If,  on  the  other  hand,  the  expression  is  taken  to  mean, 
as  I think  it  does  mean,  the  justice  of  the  case  on  the  facts 
of  it — the  undisputed  facts — then  the  justice  seems  to  me 
to  be  against  the  plaintiff  and  in  favour  of  this  defendant, 
in  whose  favour  the  judgment  is  also,  and  this  for  the 
reasons  that  I have  before  stated. 
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Whatever  desire  there  may  be  on  the  part  of  the  plain- 
tiff’s counsel  or  the  plaintiff  himself  to  have  the  law  pro- 
pounded in  the  judgment  considered  by  the  Court  of  Ap- 
peal, that  is  a thing,  so  far  as  I can  see,  entirely  apart  from 
the  justice  of  the  case  (on  the  facts)  as  between  the  parties, 
and  a matter  with  which  I have  now  no  concern. 

In  any  view  that  I have  been  able  to  take,  the  justice 
in  this  particular  case  is  against  the  plaintiff,  and  I cannot 
see  that  “to  do  justice  ” requires  that  the  special  leave  to 
appeal  should  be  given.  This  is  said  to  be  above  all  other 
considerations,  and,  according  to  the  view  of  Brett,  M.  R., 
in  Re  Manchester , &c.t  Society , 24  Ch.  D.  at  p.  497,  it  is  the 
ground  on  which  the  discretion  is  exercised  to  grant  the 
indulgence. 

The  justice  of  the  case  appearing  to  me  so  plainly  against 
the  plaintiff,  I am  of  the  opinion  that  the  learned  1V1  aster 
was  in  error,  in  the  circumstances,  in  making  the  order, 
and,  great  as  is  my  unwillingness  to  reverse  the  decision  of 
so  able  and  experienced  an  officer,  I am  of  the  opinion  that 
the  appeal  should  be  allowed.  I am  aware  that  it  has  been 
laid  down  that  it  is  only  when  the  order  is  clearly  wrong 
that  it  should  be  reversed.  However  the  matter  might 
appear  to  another,  it  appears  to  me  sufficiently  clear  to> 
justify  my  so  doing. 

The  appeal  is  allowed  with  costs. 
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Langman  v.  Hudson  and  Ramsey. 


Partnership — Defendants  sued  in  firm  name — Pleading — Rule  288. 

In  an  action  against  two  partners  sued  as  a firm  in  the  firm  name,  though 
after  dissolution,  one  of  the  partners  appeared  in  his  individual  name, 
and  afterwards  delivered  a statement  of  defence  and  counter-claim,  also 
in  his  individual  name.  The  other  partner  did  not  appear. 

By  Rule  288,  “ Where  partners  are  sued  in  the  name  of  their  firm,  they 
shall  appear  individually  in  their  own  names  ; but  all  subsequent  pro- 
ceedings shall,  nevertheless,  continue  in  the  name  of  the  firm.” 

Held,  that  the  words  “subsequent  proceedings”  should  be  confined  to 
proceedings  by  the  plantiff ; and  a motion  to  set  aside  the  pleading  was 
dismissed. 

[February  13,  1891. — Rose,  J.] 

This  action  was  brought  on  a promissory  note  made  by 

the  firm  of  Hudson  and  Ramsey,  the  defendants,  whereby 

they  promised  to  pay  the  plaintiff  $2,000  and  interest. 

The  defendants  were  sued  as  a firm  in  the  firm  name, 

but  the  action  was  brought  after  the  firm  had  been  dis- 
© 

solved  ; and  consequently  both  defendants  were,  pursuant 
to  Rule  317,  served  with  the  writ  of  summons. 

The  defendant  Hudson  appeared  in  his  own  proper 
name  ; the  defendant  Ramsey  did  not  appear.  The  plain- 
tiff delivered  a statement  of  claim  against  the  defendants 
in  their  firm  name ; and  the  defendant  Hudson  delivered 
a statement  of  defence  and  counter-claim  in  his  own  name, 
in  which  he  alleged  fraud  by  the  plaintiff  in  the  transac- 
tion in  respect  of  which  the  notes  were  given  of  which  that 
sued  on  was  one. 

This  pleading  of  the  defendant  Hudson  alleged  as 
facts — 

That  he  and  Ramsey  entered  into  partnership  on  or 
about  the  11th  October,  1889,  and  that  the  partnership 
was  dissolved  on  the  9th  June,  1890. 

That  the  agreement  on  which  the  notes  were  given  was 
entered  into  between  the  plaintiff  and  Hudson  on  or  about 
the  5th  October,  1889,  and  was  for  the  sale  by  the  plaintiff 
to  Hudson  of  a store  and  fixtures  and  a large  stock  of 
goods  in  the  village  of  Alliston  at  the  rate  of  seventy  cents 
in  the  dollar  on  the  cost  price  thereof. 
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That  the  plaintiff  in  pursuance  of  that  agreement  took 
stock  of  the  goods,  but  refused  to  allow  Hudson  or  the 
other  defendant  or  their  representatives  to  be  present  at 
the  stock  taking,  and  deprived  them  of  all  opportunity  of 
exercising  any  control  over  the  stock  taking. 

That  the  stock  and  fixtures,  etc.,  were  represented  by  the 
plaintiff  to  amount  to  $14,340.33  as  the  cost  price  paid  by 
him,  and  upon  such  representations,  which  were  false,  he 
obtained  from  the  defendants  for  the  said  stock,  goods,  and 
fixtures  $1,000  in  cash  and  four  promissory  notes  for 
$2,505,  $2,000,  $2,000,  and  $2,000,  at  two,  four,  six,  and 
eight  months  respectively,  and  the  defendants  also  paid  at 
the  plaintiff’s  request  for  him  $567.75  to  certain  named 
persons. 

That  the  notes  were  given  and  payments  made  by  the 
defendants  in  ignorance  of  the  fact  that  the  plaintiff  had 
grossly  overestimated  the  stock  and  fraudulently  valued 
the  same  in  excess  of  the  cost  to  him. 

That  the  notes  were  transferred  to  a third  person,  to 
whom  the  defendants  paid  the  notes,  excepting  the  one 
now  sued  on. 

That  the  defendant  Hudson  had  largely  overpaid  the 
plaintiff  for  the  stock  and  fixtures,  according  to  the  true 
value  thereof,  at  seventy  cents  in  the  dollar  on  the  cost 
price  to  the  plaintiff. 

The  pleading  also  alleged  other  false  representations  by 
the  plaintiff,  and  averred  that  the  goods  and  fixtures  afore- 
said were  the  sole  consideration  for  the  notes,  and  Hudson 
asked  by  way  of  counter-claim  for  $5,000  damages. 

The  plaintiff  moved  before  the  Master  in  Chambers  to 
set  aside  the  statement  of  defence  and  counter-claim  de- 
livered by  Hudson  and  also  an  order  to  produce  issued  on 
his  behalf,  on  the  ground,  among  others,  that  the  defend- 
ant Hudson  had  no  right  to  plead  in  his  individual  name. 

Rule  288  is  as  follows  : “ Where  partners  are  sued  in  the 
name  of  their  firm,  they  shall  appear  individually  in  their 
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own  names  ; but  all  subsequent  proceedings  shall,  never- 
theless, continue  in  the  name  of  the  firm. 

The  Master  dismissed  the  motion. 

The  plaintiff  appealed,  and  his  appeal  was  argued  before 
Rose,  J.,  in  Chambers  on  the  10th  February,  1891. 

H.  Gassets,  for  the  plaintiff. 

W.  M.  Douglas , for  the  defendant  Hudson. 

Judgment  was  delivered  on  the  13th  February,  1891. 

Rose,  J. — The  sole  question  argued  before  me  was 
whether  the  defendant  Hudson  was  entitled  to  plead  in 
his  own  name. 

Rule  317  provides  that  “ in  the  case  of  a co-partnership 
which  has  been  dissolved,  to  the  knowledge  of  the  plaintiff, 
before  the  commencement  of  the  action,  the  writ  of 
summons  shall  be  served  upon  every  person  sought  to  be 
made  liable.”  In  this  case  the  partnership  had  been  dis- 
solved before  the  bringing  of  the  action.  It  is  clear,  there- 
fore, under  Rule  317  that  each  partner  was  entitled  personally 
to  notice  of  the  action,  and  although  it  may  be  that  under 
Rule  288  the  plaintiff  was  entitled  to  sue  the  defendants  in 
the  name  of  the  firm  and  bound  to  continue  all  subsequent 
proceedings  in  the  name  of  the  firm,  it  would  be  in  accor- 
dance with  the  spirit  of  Rule  317  that  each  defendant 
should  have  notice  of  any  subsequent  proceedings  which 
would  bind  the  firm  or  render  the  firm  and  the  individual 
members  of  the  firm  liable  to  have  execution  issued  against 
them  under  Rule  876. 

It  is  urged  that  because  under  Rule  288  the  plaintiff 
is  bound  to  continue  all  proceedings,  subsequent  to 
the  appearance,  in  the  name  of  the  firm  in  which  the 
partners  were  sued,  therefore  all  proceedings  by  the 
■defendants  must  be  in  the  name  of  the  firm;  and  this 
although  under  Rule  288  the  partners  were  required  to 
appear  individually  in  their  own  names.  The  require- 
ments of  Rule  288  are  fully  satisfied  by  confining  the 
29 — VOL.  XIV.  o.p.r. 
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words  “subsequent  proceedings”  to  the  proceedings  by  the 
plaintiff  in  an  action  against  partners  sued  in  the  name  of 
the  firm,  and  if  any  other  construction  would  work  either 
injustice  or  inconvenience,  I think  the  words  should  be  so 
confined.  I can  not  see  why,  as  a matter  of  convenience 
and  propriety,  if  two  defendants  are  sued  in  the  name  of 
the  firm  and  one  does  not  appear,  the  other,  having  ap- 
peared and  having  been  served  with  a statement  of  claim 
against  the  firm,  should  not  be  permitted  to  come  to  the 
Court  and  say  in  effect  “ although  my  partner  has  chosen 
not  to  defend,  I desire  to  defend  and  I state  for  the  infor- 
mation of  the  Court  the  following  facts,  which,  being 
proved,  will  be  a complete  answer  to  the  plaintiff’s  claim.”' 
I can  see  no  reason  why,  when  the  fact  is  that  such  defen- 
dant is  personally  stating  the  facts,  he  should  be  required 
as  a matter  of  form  to  say  that  the  defence  is  made  by  the 
firm.  The  facts  stated  may  avail  as  a defence  to  the  firm 
and  prevent  the  plaintiff  recovering  judgment  against  the 
firm  or  against  either  partner,  but  if  such  facts  so  stated 
will  serve  to  prevent  recovery  against  the  partner  defend- 
ing, it  is  no  less  his  defence  because  they  prevent  recovery 
against  the  firm.  I see  no  inconvenience  in  practice  which 
would  arise  from  allowing  the  defence  to  be  so  stated. 

I have  adverted  to  the  Rule  requiring  service  upon  each 
of  the  partners  after  dissolution.  In  accordance  with  the 
spirit  of  that  Rule,  I think  each  of  the  partners  in  this  case 
would  be  entitled  to  notice  of  the  proceedings  at  the  trial, 
when  the  plaintiff,  if  he  prove  his  case  and  the  facts  stated  in 
the  defence  are  not  proven  or  do  not  afford  a defence,  will  be 
entitled  to  judgment  against  the  firm.  This  may  be  by 
giving  notice  of  trial  in  the  original  style  of  cause,  naming 
the  defendants  as  a firm,  and  also  by  notifying  the  defend- 
ants that  at  the  trial  and  upon  proof  of  the  claim  the 
plaintiff  will  ask  for  judgment  against  the  firm. 

Although  I have  confined  my  decision  to  the  facts  of 
this  case,  that  is,  to  the  case  where  the  action  is  brought 
against  the  partners  after  the  dissolution  of  the  partner- 
ship, I do  not  at  present  see  any  distinction  in  principle  as 
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to  the  mode  of  pleading  or  subsequent  proceedings  where 
the  action  is  brought  during  the  continuance  of  the  part- 
nership and  where  only  one  of  the  partners  appears  to  the 
writ.  It  may  be  that  in  this  case  the  statement  of  de- 
fence by  the  defendant  Hudson  has  not  in  all  its  state- 
ments clearly  recognized  the  fact  that  the  defence  is  one 
which  is  not  personal  to  him  alone,  and  it  may  be  on  the 
facts  stated  that  the  counter-claim  being  confined  to  him, 
the  defendant  Hudson,  is  not  a convenient  mode  of  plead- 
ing. I do  not  think  it  wise  to  interfere  on  this  ground,  as 
it  was  not  argued  before  me,  and  the  trial  Judge  will  be 
in  a better  position  to  dispose  of  the  objection,  if  it  be  a 
valid  one,  when  the  facts  are  brought  before  him.  If  the 
defendant  Hudson  is  unable  at  the  trial  to  establish  a 
counter-claim  which  as  a matter  of  law  he  would  be  en- 
titled to  set  up  against  the  plaintiff’s  claim,  the  learned 
trial  Judge  will  of  course  under  the  practice  give  judgment 
according  to  the  law  and  the  facts  without  regard  to  the 
pleadings,  and  so  the  plaintiff  will  not  be  prejudiced. 

The  motion  will  be  dismissed  with  costs  in  the  cause  to 
the  defendant  Hudson  in  any  event. 
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Re  Blair,  Infants. 


Infants — Past  maintenance — Discretion — Special  circumstances. 

Applications  for  past  maintenance  of  infants  rest  in  the  discretion  of  the 
Court. 

Where  the  infants’  brother-in-law,  a farmer,  had  lodged  and  fed  them, 
but  expended  nothing  for  their  clothes  or  education,  during  a period  of 
two  years  and  a half  previous  to  applying  for  maintenance,  knowing 
all  the  time  that  they  were  entitled  to  money  in  Court,  and  a Judge  in 
Chambers  refused  to  allow  anything  for  past  maintenance,  but  made  a 
more  liberal  allowance  for  the  future  than  he  would  otherwise  have 
done  : — 

Held,  that,  dealing  with  the  case  on  its  special  circumstances  and  having 
regard  to  the  discretion  exercised,  the  Judge’s  order  should  not  be 
disturbed. 


[March  26,  1891. — The  Chancery  Division .] 

Application  was  made  to  Meredith,  J.,  in  Chambers 
by  one  Robert  Thomas  Elgie,  a brother-in-law  of  the 
infants,  for  an  order  for  an  allowance  out  of  moneys 
standing  in  Court  to  the  credit  of  the  infants  for  past  and 
future  maintenance.  Meredith,  J.,  for  reasons  stated  in 
the  judgment  of  Boyd,  C.,  below,  refused  to  allow  any- 
thing for  past  maintenance,  and  the  applicant  appealed  to 
the  Divisional  Court  against  such  refusal. 


The  appeal  was  argued  on  the  25th  February,  1891, 
before  Boyd,  C.,  and  Ferguson  and  Robertson,  JJ. 

W.  H.  Blake , for  the  applicant,  referred  to  Kellar  v. 
Tache,  1 Ch.  Chamb.  R.  388 ; Re  Heywood , 8 P.  R.  292  ; 
Crane  v.  Craig,  11  P.  R.  236. 

. John  Hosldn,  Q.  C.,  for  the  infants.  It  appeared  to  the 
learned  Judge  in  Chambers  that  the  application  for  past 
maintenance  was  an  afterthought,  and  that  at  the  time 
when  the  infants  went  to  live  with  the  applicant  there 
was  no  intention  to  make  any  claim. 

Judgment  was  delivered  on  the  26th  March,  1891. 

Boyd,  C. — Application  being  made  for  an  allowance  for 
past  and  future  maintenance  of  two  infants  by  their 
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brother-in-law,  with  whom  they  have  been  living  since 
June,  1888,  Meredith,  J.,  disallowed  anything  for  the 
arrears  as  such,  but  made  a more  liberal  allowance  for  the 
future  than  he  would  otherwise  have  done,  being  influenced, 
as  he  reports,  by  the  fact  that  these  infants  were  taken  to 
the  house  of  the  brother-in-law,  who  was  a farmer,  without 
any  order  of  the  Court  for  their  maintenance,  though  it 
was  then  known  that  they  were  entitled  to  the  property 
now  in  Court — proceeds  of  the  sale  of  land — and  that  living 
as  members  of  a farmer’s  family  they  would  be  expected 
and  called  upon  to  do  various  odds  and  ends  of  work,  and 
that  no  money  was  expended  by  the  applicant  in  respect 
of  their  maintenance.  The  one  infant  is  a boy  aged  eleven, 
the  other  a girl  aged  thirteen,  who  is  said  to  be  of  weak  mind 
and  incapable  of  looking  after  herself.  One  of  the  para- 
graphs in  the  affidavit  of  the  applicant  states  that  the 
infants  “ do  no  work  for  him  in  return  for  their  keep.” 
This  refers  to  the  time  present,  and  does  not  cover  the 
past,  and  though  the  applicant  speaks  of  the  cost  to  him  of 
keeping  them,  what  he  means  is  his  estimate  of  what  their 
keep  is  worth. 

Applications  for  past  maintenance  rest  in  the  discretion 
of  the  Court.  In  Bruin  v.  Knott,  1 Ph.  572,  Lord  Cotten- 
ham  said,  “ I see  no  reason  why  [a  mother]  who  has  main- 
tained a child  without  the  order  of  the  Court  should  be 
allowed  more  than  she  has  actually  expended”. . . .(as  to 
past  maintenance.)  “ The  principle  is  that  the  mother  is 
entitled  to  a complete  indemnity  for  the  money  actually 
expended  on  her  child’s  maintenance  within  proper  limits, 
but  nothing  more:”p.  575.  In  Kellar  v.  Tache,  1 Ch. 
Chamb.  R.  388,  the  Chancellor  refused  to  order  an  allow- 
ance for  past  maintenance,  out  of  the  proceeds  of  the  sale 
of  infants’  lands,  supplied  by  an  elder  to  a younger  brother. 

The  applicant’s  affidavit  does  not  shew  any  expenditure 
by  him  for  clothes  or  education ; it  does  point  to  the  in- 
come of  some  $200  in  the  hands  of  an  uncle  which  has 
been  expended  for  the  children’s  clothes.  Since  the  chil- 
dren were  thus  living  as  members  of  the  family  on  the 
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farm,  the  Judge  was  entitled  to  take  the  delay  in  making 
the  application  into  account,  and  in  his  discretion  make  up 
for  the  past  by  a more  liberal  prospective  allowance. 

Dealing  with  this  case  on  its  special  circumstances,  and 
having  regard  to  the  discretion  already  exercised,  I am  of 
opinion  that  the  order  made  should  not  be  disturbed  on 
appeal. 

Ferguson  and  Robertson,  JJ.,  concurred. 


Catton  v.  Gleason. 


Particulars — Slander  of  title  to  goods — Damping  auction  sale. 

In  an  action  for  slander  of  title  to  goods  the  statement  of  special  damage 
was  that  by  reason  of  the  utterances  of  the  defendant  to  a crowd  of 
persons  assembled  at  an  auction  sale  which  he  had  advertised,  a large 
number  of  them  withdrew  from  it,  and  the  goods  which  were  sold  at  it 
brought  less  money  than  they  would  otherwise  have  done  : — 

Held,  that  the  plaintiff  should  not  be  required  to  give  particulars  of  the 
names  of  the  persons  who  would  have  given  for  each  article  in  respect 
of  which  damage  was  claimed  a larger  price  than  was  realized  at  the 
sale  ; all  that  he  could  reasonably  be  required  to  particularize  was  the 
amount  by  which  his  sale  had  been  damped. 

[March  6,  1891. — The  Queen's  Bench  Division .] 

This  was  an  appeal  by  the  plaintiff  from  a decision  and 
order  of  Falconbridge,  J.,  sitting  in  Chambers,  reversing 
in  part  an  order  of  the  Master  in  Chambers. 

The  action  was  for  slander  of  title  to  the  plaintiff’s 
goods ; he  alleged  that  he  was  tenant  to  the  defendant ; 
that  he  had  advertised  an  auction  sale  of  his  goods ; and 
that  the  defendant  falsely  and  maliciously  spoke  and  pub- 
lished of  the  plaintiff  and  of  his  goods  to  the  persons 
assembled  at  the  intended  sale,  the  words,  “ I warn  you 
people  not  to  buy  any  of  these  goods ; I’ll  follow  them 
and  distrain  on  them,  as  this  man,”  meaning  the  plaintiff, 
“ owes  me  twelve  months’  rent.  Friends  and  neighbours, 
if  you  buy  any  of  the  goods,  I will  follow  them  for  my 
rent.” 
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The  special  damage  was  alleged  as  follows  : “ Divers  per- 
sons who  were  desirous  of  purchasing  the  said  goods  or 
some  of  them,  and  who  would  otherwise  have  bidden  for 
the  said  goods  or  some  of  them,  were  deterred  from  bid- 
ding at  such  sale,  and  a large  number  of  people  withdrew 
from  the  premises  altogether,  and  the  plaintiff  was  thus 
unable  to  procure  a fair  and  reasonable  price  for  the  said 
goods,  and  the  expenses  incurred  by  plaintiff  in  and  about 
preparing  for  the  said  sale  and  the  sale  itself  produced  a 
disadvantageous  result  to  the  plaintiff.” 

The  defendant  demanded  particulars  of  this  claim,  and 
in  reply  the  plaintiff  furnished  him  with  the  names  of  a 
number  of  persons  who  had  withdrawn  from  the  sale,  and 
with  a list  of  the  articles  sold  at  the  sale,  and  of  the  prices 
which  they  had  brought.  Thereupon  the  defendant 
applied  to  the  Master  in  Chambers  upon  notice  and  ob- 
tained an  order  requiring  the  plaintiff  to  furnish  the 
particulars  of  the  names  of  any  persons  known  to  him 
wTho  withdrew  from  the  sale,  and,  if  none  were  known  to 
him  beyond  those  already  named,  to  state  that  fact,  and 
that  he  should  state  that  the  goods  had  sold  for  less  than 
they  would  have  brought  but  for  the  acts  of  the  defendant. 

In  obedience  to  this  order,  the  plaintiff  delivered  partic- 
ulars, stating  that  the  number  of  persons  who  withdrew 
was  about  sixty,  and  that  their  names  were  unknown  to 
him ; also  the  cost  price  of  each  article  sold  at  the  sale, 
the  price  at  which  it  sold,  and  the  sum  which  the  whole 
would  have  sold  for  but  for  the  conduct  of  the  defendant. 

The  defendant  appealed  against  the  order  of  the  Master 
in  Chambers,  claiming  to  be  entitled  to  particulars  as  to 
the  price  each  article  would  have  brought  at  the  sale,  and 
the  person  who  would  have  given  that  price.  Upon  this 
appeal  Falcon  bridge,  J.,  ordered  that  the  plaintiff  should 
give  the  names  of  the  persons  who  would  have  given  more 
for  each  of  the  specific  articles  as  to  which  damage  was 
claimed,  but  not  the  precise  amount  which  each  would 
have  given ; and  that  unless  such  particulars  were  given 
within  twenty-four  hours  of  service  of  the  order,  the 
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plaintiff  should  be  precluded  from  giving  evidence  at  the 
trial  in  respect  of  any  item  of  special  damage  other  than 
those  in  respect  of  which  such  particulars  should  have 
been  given. 

The  plaintiff  moved  at  the  Hilary  Sittings  of  the  Divi- 
sional Court,  1891,  by  way  of  appeal  from  the  order  of 
Falconbridge,  J.,  and  the  appeal  was  argued  on  3rd 
February,  1891,  before  Armour,  C.  J.,  and  Street,  J. 

Roswell , for  the  plaintiff. 

Bristol,  for  the  defendant. 

On  the  6th  March,  1891,  the  judgment  of  the  Court  was 
delivered  by 

Street,  J. — The  statement  of  special  damage  here  is 
that,  by  reason  of  the  utterances  of  the  defendant  to  a 
crowd  of  persons  assembled  at  the  auction  sale  which  he 
had  advertised,  a large  number  of  them  withdrew  from  it,, 
and  the  goods  which  were  sold  at  it  brought  less  money 
than  they  would  otherwise  have  done. 

The  order  appealed  against  directs  the  plaintiff  to  give 
particulars  of  the  names  of  the  persons  who  would  have 
given  for  each  article  in  respect  of  which  damage  is 
claimed,  a larger  price  than  was  realized  at  the  sale. 

The  sensible  and  reasonable  rule  to  be  deduced  from  the 
authorities  bearing  upon  cases  of  this  kind  is  that  a per- 
son claiming  damages  for  a slander  of  his  title  must  shew 
some  special  damage  reasonably  resulting  to  him  from  the 
slander  of  which  he  complains  ; and  that  he  must  describe, 
with  every  reasonable  particularity,  the  damage  which  he 
alleges  he  has  sustained. 

Thus  it  has  been  held  in  more  than  one  case  that  a 
tradesman  may  allege  as  special  damage  generally  that  his 
trade  has  been  diminished  by  reason  of  slanders  uttered 
by  the  defendant  because  of  the  impossibility  of  his  being 
able  to  shew  the  full  extent  of  his  damage  in  any  other 
way:  Evans  v.  Harries,  1 H.  & N.  251  ; Riding  v.  Smith , 

1 Ex.  D.  91 ; Clarke  v.  Morgan,  38  L.  T.  N.  S.  354. 


XIV.] 


CATTON  V.  GLEASON. 


225 


In  the  present  case  the  plaintiff  asserts  that  he  had 
advertised  an  auction  sale  of  his  goods,  and  had  collected 
a large  audience ; that  the  defendant  interposed  and 
warned  the  persons  present  not  to  purchase,  and  that  many 
of  them  left  in  consequence.  The  object  of  such  an  in- 
tervention would  naturally  be  to  prevent  the  sale  alto- 
gether; the  plaintiff  says  that  it  only  had  the  effect  of 
damping  it,  and  there  can  be  no  doubt  that,  if  that  was  its 
effect,  it  was  a very  natural  and  reasonable  one  to  hav& 
resulted  from  what  the  defendant  is  alleged  to  have  said, 
and  that  the  plaintiff  ought  to  recover  damages  if  the 
action  of  the  defendant  was  unlawful.  See  Like  v.  Mc- 
Kinstry , I Keys  (48  N.  Y.  Rep.)  397. 

Then  to  what  degree  of  particularity  should  the  plain- 
tiff be  held  in  stating  and  proving  what  damages  he  has 
sustained.  Is  it  to  be  expected  that  he  should  know 
exactly  who  would  have  bid  upon  each  of  the  numerous 
articles  sold  ? It  seems  to  me  that  it  is  not,  and  that  it 
would  be  unreasonable  to  hold  him  to  so  extreme  a degree 
of  particularity.  He  may  reasonably  be  expected  to 
know  that  his  sale  has  been  damped,  and  that  it  has 
produced  less  by  an  amount  ascertainable  within  reason- 
able limits  than  under  ordinary  circumstances  it  would 
have  produced,  and  his  claim  in  this  respect,  it  appears  to 
me,  with  great  deference  to  the  view  of  my  learned  brother 
Falconbridge,  is  all  that  he  could  reasonably  have  been 
required  to  particularize.  The  opinions  of  persons  quali- 
fied to  speak  as  to  the  selling  value  of  goods  offered  at 
auction  should  be  sufficient  to  satisfy  a jury  as  to  what 
these  goods  should  have  produced  under  ordinary  circum- 
stances, just  as  the  opinion  of  competent  judges  of  the 
value  of  land  is  necessarily  accepted  by  Courts  and  juries 
as  a guide  in  many  cases.  Then  if  these  goods  have  pro- 
duced less  than  their  value  judged  by  an  auction  standard, 
and  no  other  reason  is  apparent  why  this  has  been  the 
case,  the  jury  may  reasonably  conclude  that  it  has  been 
caused  by  what  the  defendant  said. 
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I think  we  must  treat  the  statement  of  claim  as  claiming 
damages  for  the  general  damping  of  the  sale,  whereby  a 
certain  loss  happened  to  the  plaintiff,  and  that  the  plaintiff 
must  confine  himself  in  his  evidence  to  general  evidence, 
and  should  not  be  allowed  to  go  into  evidence  as  to  the 
price  which  particular  persons  would  have  given  for  par- 
ticular articles,  for  that  would  be  to  give  evidence  of  a 
species  of  special  damage  which  is  not  properly  claimed  in 
his  statement  of  claim  : Ashley  v.  Harrison , 1 Esp..  48. 

In  my  opinion,  the  appeal  should  be  allowed  with  costs 
in  the  cause  to  the  plaintiff  in  any  event  of  the  action 
upon  the  final  taxation. 
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Re  Allenby  and  Weir,  Solicitors. 


Solicitor  and  client — Costs  of  unnecessary  proceedings — Disallowance  of — 
Proceeding  by  writ  of  summons  where  summary  application  sufficient — 
Administration  order — Costs  paid  to  defendants  in  administration 
action — Remedy. 


The  order  and  decision  of  Robertson,  J.,  13  P.  R.  108,  upon  appeal  from 
taxation  of  costs  between  solicitor  and  client,  disallowing  to  the  solici- 
tors the  additional  costs  occasioned  by  their  bringing  on  their  client’s 
behalf  an  action  for  administration,  where  a summary  application 
would  have  sufficed,  was  affirmed  by  the  Court  of  Appeal ; Burton, 
J.  A.,  dissenting. 

In  the  administration  action  the  additional  costs  incurred  by  the  defen- 
dants in  that  action  were  allowed  to  them  by  way  of  set-off  against  the 
costs  awarded  to  the  plaintiff : — 

Held,  that  no  relief  could  be  obtained  by  the  client,  upon  a proceeding  for 
taxation  of  costs,  in  respect  of  the  loss  suffered  by  her  in  virtually 
paying  these  costs  to  the  defendants. 


[March  10,  1891. — The  Court  of  Appeal.] 


The  above  named  solicitors  appealed  from  the  order  and 
decision  of  Robertson,  J.,  reported  13  P.  R.  403,  allowing 
an  appeal  from  one  of  the  taxing  officers,  and  holding  that 
-the  appellants  were  not  entitled  to  tax  against  May  A.  M. 
Robertson,  the  respondent,  upon  a taxation  between  solici- 
tor and  client,  any  more  costs  in  respect  of  a certain  admin- 
istration action  than  they  would  have  been  entitled  to  had 
they  proceeded  by  summary  application  for  an  administra- 
tion order. 

The  facts  are  stated  in  the  former  report  and  in  the 
judgment  of  Maclennan,  J.  A.,  below. 

The  appeal  was  argued  before  Hagarty,  C.  J.  O., 
Burton,  Osler,  and  Maclennan,  JJ.  A.,  on  the  15th 
September,  1890. 

Bain,  Q.C.,  for  the  appellants. 

William  Davidson,  for  the  respondent. 


Judgment  was  delivered  on  the  10th  March,  1891. 
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Maclennan,  J.  A. — The  action  in  which  the  costs  which 
are  the  subject  of  this  appeal  were  recovered  was  begun 
on  the  3rd  September,  1884,  and  the  question  in  the  appeal 
must  be  governed  by  the  practice  of  the  Court  at  that 
date.  The  present  Consolidated  Rules  were  not  then  in 
force,  and  the  practice  in  administration  actions  was  regu- 
lated by  Order  1,  Rule  3,  of  the  Judicature  Act,  which 
provided  that  the  Orders  of  the  Court  of  Chancery  num- 
bered from  467  to  487,  and  those  numbered  from  638  to 
650,  should  apply  to  all  the  Divisions  of  the  High  Court 
of  Justice.  Orders  467  to  487,  so  far  as  they  affect 
the  present  appeal,  had  been  in  force  without  altera- 
tion from  the  year  1853,  and  in  substance  as  far  back  as 
the  year  1843.  These  Orders  enabled  a person  interested 
in  the  estate  of  a deceased  person  to  obtain  an  order  for 
administration  by  motion,  without  bill  filed  or  other  pre- 
liminary proceeding.  , 

The  form  of  the  order  to  be  made  in  such  cases  was 
prescribed,  and  it  is  exactly  the  same  as  the  judgment 
pronounced  at  the  hearing  in  the  present  case,  with  one 
exception.  See  the  form,  Taylor’s  Orders,  p.  382  ; Holme- 
sted’s  Rules  and  Orders,  p.  381.  The  exception  referred  to 
is  this  : the  judgment  in  the  present  case  contains  a clause. 
No.  3,  providing  “ that  the  Master  do,  at  the  request  of 
either  of  the  parties,  report  specially  upon  such  facts  as  ap- 
pear before  him  on  the  reference  hereinbefore  directed.”  It 
was  not  contended  before  us  that  this  clause  in  any  way 
enlarged  the  scope  of  the  reference,  or  that  if  it  did,  or  if 
it  was  intended  to  serve  any  useful  purpose  in  the  interest 
of  the  plaintiff,  it  could  not  have  been  obtained  as  readily 
upon  motion,  as  upon  a trial  in  an  action. 

By  Chancery  Order  187,  the  order  made  on  motion  was 
to  be  in  the  form  prescribed,  with  such  variation  as  the 
circumstances  of  the  case  required,  and  by  Chancery  Order 
220,  the  Master  under  an  order  of  reference  was  authorized 
in  taking  accounts  to  report  as  to  all  matters  relating 
thereto,  as  fully  as  if  the  same  had  been  specially  referred. 

I think  it  is  clear  that  the  clause  referred  to  does  not 
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enlarge  the  scope  of  the  reference,  for  independently  of  it 
the  Master  was  bound  to  report  upon  all  the  facts  which 
should  appear  before  him.  It  is  not  that  he  is  to  report 
■the  facts,  but  to  report  upon  the  facts,  that  is  to  consider 
them  and  to  adjudicate  upon  them,  and  the  facts  to  be 
reported  upon  can  only  be  the  facts  proved  by  evidence 
properly  admitted  as  relevant  to  the  inquiry.  I therefore 
think  that  if  the  clause  was  required  for  any  useful  pur- 
pose, it  could  have  been  ordered  upon  motion  as  well  as 
at  the  trial ; that  without  the  clause  the  Master  had  under 
Order  220  the  power  it  purported  to  give  ; and,  finally,  that 
the  clause  as  expressed  adds  nothing  whatever  to  the  scope 
of  the  reference. 

The  case  then  is  one  in  which  the  plaintiff  has  obtained 
nothing  by  bringing  an  action,  and  going  down  to  trial  at 
the  Sittings,  which  he  could  not  have  obtained  by  motion 
under  Chancery  Order  467,  and  primd  facie  the  latter  is 
the  course  which  the  appellants  as  solicitors  for  the  res- 
pondent ought  to  have  taken  in  her  behalf. 

It  was,  however,  contended  by  Mr.  Bain  that  the  plead- 
ings shew  that  the  case  was  one  in  which  it  was  proper  to 
bring  an  action,  instead  of  proceeding  by  the  simpler  and 
vastly  cheaper  method  provided  by  the  practice. 

I am  unable  after  the  most  careful  perusal  of  the  plead- 
ings to  see  anything  whatever,  either  in  the  statement  of 
claim  or  in  the  statement  of  defence,  which,  if  insisted  on 
by  affidavit,  would  cause  a Judge  to  hesitate  a moment  in 
making  an  administration  order  on  motion.  The  state- 
ment of  claim  alleges  that  the  defendants  have  neglected 
and  refused  to  render  a proper  statement  of  the  personal 
estate  of  the  testator,  and  of  the  rents  and  profits  of  the 
real  estate,  although  partial  accounts  have  been  rendered 
containing  improper  items  and  omitting  large  sums  which 
were  or  might  have  been  received  by  them,  and  the  claim 
is  merely  for  an  account  and  payment  of  the  balance  due. 

The  statement  of  defence  merely  says  that  accounts  were 
rendered  to  the  plaintiff’s  mother,  acting  as  the  plaintiff’s 
duly  authorized  attorney,  and  that  they  were  correct ; but 
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acknowledging  that  the  plaintiff’s  mother  did  not  admit 
the  accounts  to  be  correct,  but  objected  to  some  of  the 
items.  They  also  say  that  some  of  the  books  in  which  the 
accounts  were  kept  have  been  lost,  and  that  for  that 
reason  full  and  proper  accounts  could  not  be  furnished,  but 
that  they  had  got  them  audited  by  competent  persons 
and  had  furnished  a copy  of  the  audit  to  the  plaintiff’s 
mother  and  to  her  solicitors.  They  then  submit  that  they 
have  furnished  the  plaintiff  or  her  attorney  with  as  full  and 
proper  accounts  as  they  are  bound  by  law  to  submit. 
This  submission  is  evidently  to  be  read  with  the  previous 
allegations,  and  there  are  other  utterly  immaterial  and 
irrelevant  statements  in  the  defence,  and  the  whole  defence 
taken  together,  in  my  opinion,  admits  the  legal  accounta- 
bility of  the  defendants  to  the  plaintiff'  and  affords  not  the 
slightest  ground,  even  if  every  word  in  the  defence  was 
proved,  for  refusing  an  order  on  summary  application. 

If,  then,  an  application  had  been  made  to  a Judge  in 
chambers  upon  affidavits  containing  the  allegations  and 
admissions  made  in  the  pleadings  in  this  case,  an  adminis- 
tration order  would  at  once  have  been  made. 

But  the  beneficial  provisions  of  Order  467,  which  greatly 
simplified  and  cheapened  administration  proceedings,  were 
further  extended  on  the  10th  of  January,  1879,  by  Orders 
638  and  639,  which  enable  any  adult  person  to  obtain  an 
administration  order  from  the  Master  of  the  Court  in  the 
county  town  of  the  county  (other  than  the  county  of  York) 
where  the  deceased  person  resided  at  the  time  of  his  death. 
Order  638  authorizes  the  Master  to  make  the  order,  and 
to  proceed  to  administer  the  estate  in  the  least  expensive 
and  most  expeditious  manner;  and  Order  639  goes  further, 
and  declares  that  the  Master  has  power  to  deal  with  both 
real  and  personal  estate,  and  to  dispose  of  the  costs  of  the 
proceedings,  and  to  finally  wind  up  all  matters  connected 
with  the  estate  without  further  directions,  and  without 
any  separate,  interim  or  interlocutory  reports  or  orders, 
except  where  the  special  circumstances  of  the  case  abso- 
lutely call  therefor.  In  the  present  case  the  testator  had 
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resided  at  the  town  of  Galt,  in  the  county  of  Waterloo,  at 
the  time  of  his  death,  and  the  plaintiff  being  an  adult 
might  have  obtained  an  order  from  the  Master  at  Berlin 
under  Order  638,  instead  of  bringing  an  action  or  of  apply- 
ing before  the  Master  in  Chambers,  or  to  a Judge  in 
Toronto,  and  I am  clearly  of  opinion  that  is  what  her 
solicitors  ought  to  have  done. 

The  costs  in  question  in  this  appeal  are  the  costs  of 
the  action  brought  by  the  appellants  for  their  client  for 
the  administration  of  the  estate  of  her  father,  and  the  bill 
brought  in  by  them  for  taxation  amounted  to  the  sum  of 
$1,939.52.  The  result  of  the  action  was  the  recovery  from 
the  defendants  of  a balance  found  due  to  the  plaintiff  of 
$1,6,97.75.  It  is  easy  to  see  that  this  bill  was  made  up  to 
a large  extent  of  the  costs  of  steps  which  would  never 
have  been  taken  if  the  appellants  had  proceeded  as  they 
might  have  done  under  Order  638,  and  had  obtained  an  « 
administration  order  from  the  Master  at  Berlin.  I have 
looked  over  the  bill,  and  I find  that  all  the  steps  usual  in 
ordinary  litigated  cases  were  taken,  statements  of  claim, 
defence,  and  reply,  examination  of  defendants  and  produc- 
tion before  trial,  brief,  setting  down  and  the  form  of  a 
trial  at  the  Sittings,  and  a hearing  on  further  directions, 
with  their  attendant  counsel  fees  and  disbursements,  all  of 
which  were  useless  and  unnecessary.  When  the  case  came 
up  on  further  directions  and  as  to  costs,  the  plaintiff  not 
only  did  not  receive  the  costs  occasioned  by  bringing  an 
action,  instead  of  proceeding  summarily,  but  most  properly, 
and  as  might  have  been  expected,  was  ordered  to  pay  the 
costs  thereby  occasioned  to  the  defendants. 

The  question  we  have  now  to  consider  is  whether  the 
client  is  the  person  who  is  to  suffer  the  loss  occasioned  by 
the  course  which  was  pursued,  or  whether  it  should  not  be 
borne  by  the  solicitors.  The  taxing  officer  held  that  the 
loss  must  be  borne  by  the  client,  on  the  ground,  as  alleged 
in  argument,  that  in  the  absence  of  special  circumstances 
the  presumption  was  that  the  solicitors  had  discharged 
their  duty  to  their  client. 
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It  is  impossible  not  to  be  struck  by  the  result  of  the 
litigation  to  the  client.  The  claim  was  merely  for  an 
account  of  money  in  the  hands  of  executors,  the  proceeds 
of  personalty  and  of  the  rents  and  profits  of  real  estate. 
It  was  admitted  that  the  defendants  had  disposed  of  the 
testator’s  furniture  and  household  effects,  had  got  in  the 
residue  of  her  personal  estate,  and  invested  the  proceeds 
in  their  own  names,  and  that  they  had  collected  the  rents 
of  the  real  estate,  and  that  before  suit  the  real  estate  itself 
had  been  divided  between  the  plaintiff*  and  her  brother 
and  had  been  conveyed  to  them.  The  sole  question  in  the 
action  was  how  much  money  they  still  had  in  their  hands 
which  belonged  to  the  plaintiff*.  There  was  no  pretence 
of  a release  or  of  a settlement  of  accounts  with  the  plain- 
tiff* in  respect  of  her  share.  The  result  of  the  suit  was 
that  the  sum  due  to  the  plaintiff*  was  found  to  be  $1,697.75  ; 
the  defendants  were  ordered  to  pay  her  $762.35  costs  ; 
and  she  was  ordered  to  pay  the  defendants  $255.52, 
which  included  the  costs  occasioned  by  an  action  being 
brought,  the  latter  costs  to  be  set  off*  against  the  former. 
The  solicitors’  bill  against  their  client  was  $1,939.52, 
reduced  on  taxation  to  $1,715.86,  and  the  balance  coming 
to  the  plaintiff*  after  the  set-off*  of  costs  taxed  to  the  defen- 
dants, and  after  paying  her  solicitors’  bill,  is  the  sum  of 
$488.72,  out  of  $1,697.75  recovered  from  the  defendants. 

Now,  if  the  plaintiff*  had  directed  the  solicitors  to  pro- 
ceed by  action,  instead  of  by  summary  application,  she 
could  not  complain  of  the  extra  costs  incurred,  and  would 
have  to  pay  them  ; but  in  order  to  give  any  such  sanction, 
she  must  have  known  that  the  cheaper  course  was  open  to 
her  and  was  equally  beneficial.  This  she  could  not  be 
supposed  to  know  without  being  informed  by  her  solicitors. 
That  was  professional  knowledge,  which  they  possessed 
and  which  she  did  not  possess,  and  it  was  their  duty  to 
inform  her.  Instead  of  assuming  that  the  solicitors  did 
their  duty  in  a matter  of  this  sort,  we  must  assume,  in  the 
absence  of  evidence,  that  she  did  not  know,  and  that  she 
gave  no  directions  to  them,  and  that  they  took  the  one 
course  instead  of  the  other  without  her  instructions  or 
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directions.  It  was  clearly  their  duty,  if  they  thought  of 
bringing  an  action  in  such  a case,  to  give  their  client  the 
necessary  instructions  and  advice  which  would  enable  her 
to  judge  for  herself  and  to  take  the  more  expensive 
course  deliberately,  and  with  a knowledge  of  all  the  con- 
sequences. Indeed  it  was  their  duty  to  advise  her  dis- 
tinctly and  firmly  that  an  action  ought  not  to  be  brought, 
and  that  an  order  might  be  obtained  from  the  local  Master 

Berlin, under  Order  638.  The  case  of  Re  Broad  andBroad, 
15  Q.  B.  D.  252  and  420,  illustrates  very  well  the  duty  of 
a solicitor  in  such  a case,  for  it  was  there  held  that  in  the 
•case  of  an  unusual  proceeding  the  actual  authority  of  the 
client  is  not  sufficient  to  justify  the  solicitor  in  taking  it? 
unless  he  is  first  informed  and  warned  by  his  solicitor  that 
he  may  not  be  able  to  recover  the  expense  of  it  from  the 
other  party,  in  the  event  of  success.  I think  that  principle 
is  entirely  applicable  to  a case  where  a more  expensive 
proceeding  is  adopted  by  the  solicitor  instead  of  an  equally 
useful  and  effective  but  less  expensive  one.  The  case  of 
Re  Massey  and  Carey , 26  Ch.  D.  459,  also  shews  that  the 
learned  Judge  in  the  Court  below  was  quite  right  in  hold- 
ing that  to  justify  his  course  the  solicitor  ought  to  shew 
that  he  had  properly  advised  his  client,  as  was  held  by 
Draper,  C.  J.,  in  Scanlan  v.  McDonough , 10  C.  P.  104, 
cited  and  relied  on  by  him.  In  that  case,  which  is  a 
decision  of  the  English  Court  of  Appeal,  the  client  was 
himself  a solicitor,  and  Cotton,  L.  J.,  said  that  on  a tax- 
ation between  solicitor  and  client,  the  onus  is  on  the  solici- 
tors to  shew  that  their  client  undertook  the  duty  of 
advising  as  to  the  conduct  of  the  action,  and  that  there 
was  no  evidence  that  he  had  done  so;  and  Bowen,  L.J.,  said 
with  reference  to  unnecessary  proceedings  they  could  only 
be  held  proper  as  between  solicitor  and  client,  if  they  were 
shewn  to  have  been  caused  by  the  act  of  the  client  not  by 
the  act  of  the  solicitor. 

Rule  445  of  the  J udicature  Act  continues  the  former 
Orders  of  the  Court  of  Chancery  relating  to  costs  of  solici- 
tors and  the  taxation  thereof,  and  so  the  old  Chnacery 
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Order  No.  306,  now  Consolidated  Rule  1215,  is  applicable 
to  the  present  taxation.  That  Rule  makes  it  the  duty  of  the 
taxing  officer  to  disallow  on  taxation,  both  between  party 
and  party,  and  between  solicitor  and  client,  the  costs  of  pro- 
ceedings taken  unnecessarily, and  which  were  not  calculated 
to  advance  the  interests  of  the  party  on  whose  behalf  they 
were  taken,  unless  the  officer  shall  be  of  opinion  that  they 
were  taken  because  they  were,  in  the  judgment  of  the 
solicitor  reasonably  exercised,  conducive  to  the  interests  of 
his  client.  It  is  impossible  that  the  officer  could  be  of  the 
opinion  here  indicated,  or  that  the  solicitor  could  reasonably 
think  that  it  was  conducive  to  the  interests  of  his  client  to 
take  the  course  which  was  taken.  A solicitor  reasonably 
competent  must  have  known  that  all  the  proceedings  so 
objected  to  were  unnecessary,  and  that  they  were  not 
calculated  to  advance  the  interests  of  his  client,  but  the 
contrary. 

In  my  opinion  the  judgment  of  Mr.  Justice  Robertson 
was  right,  and  the  objection  taken  before  the  taxing  officer, 
to  the  extent  to  which  it  was  allowed  by  him,  on  the 
appeal  before  him,  was  property  allowed. 

The  objections  before  the  taxing  officer  extended  to  the 
costs  allowed  on  further  directions  to  the  defendants  by 
reason  of  an  action  being  brought  instead  of  proceeding 
summarily,  and  which  were  set  off  in  pursuance  of  the 
terms  of  the  judgment  against  the  costs  awarded  and  taxed 
to  the  plaintiff.  It  is  clear  that  this  also  is  a loss  suffered 
by  the  client  in  consequence  of  her  solicitors’  neglect  of 
duty,  and  if  these  costs  had  been  actually  paid  by  the 
solicitor  instead  of  being  set  off  against  the  costs  awarded 
to  the  client,  Re  Bolton , 9 Beav.  272,  cited  by  Fry,  L.  J.,  in 
Be  Massey  and  Carey , is  authority  that  such  a payment 
would  be  disallowed  to  the  solicitor  on  taxation.  But  here 
it  was  realty  paid  by  the  client  herself  by  the  compulsion 
of  the  judgment  of  the  Court,  and  not  by  the  solicitor,  and 
therefore  the  client  must  resort  to  other  means  for  redress 
in  respect  of  that  payment  and  cannot,  as  I think,  obtain 
it  on  taxation. 

The  appeal  should  be  dismissed  with  costs. 
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Hagarty,  C.  J.  0. — I agree  in  the  judgment  just  pro- 
nounced. 

I am  of  opinion  that  whenever  a solicitor  is  consulted 
by  a client  seeking  any  redress,  it  is  an  important  part 
of  his  duty  to  advise  the  adoption  of  a comparatively 
cheap  remedy  in  preference  to  one  far  more  costly  and  not 
more  efficacious.  I consider  this  an  essential  ingredient  of 
good  faith  on  the  legal  adviser’s  part. 

Its  neglect  may  be  disastrous  to  the  client,  not  only 
involving  him  in  useless  expenditure,  but  rendering  him, 
(as  here)  liable  to  the  opposite  party  for  involving  him  in 
an  unnecessarily  extravagant  expenditure  in  his  defence. 

It  is  of  course  open  to  the  solicitor  to  shew  that  his 
client  knowingly  chose  the  more  costly  remedy.  It  would 
be  unfair  to  throw  upon  the  uninformed  mind  of  the  client 
the  burden  of  proving  affirmatively  that  the  solicitor  erred 
from  the  beginning.  It  is  only  the  result  that  opens  the 
client’s  e}^es  to  his  positive  loss. 

I think,  therefore,  it  rested  wholly  with  the  appellants 
to  shew  the  reason  for  adopting  the  proceeding  by  action. 

I regret  that  my  learned  brothers  do  not  see  their  way 
towards  the  allowance  to  the  respondent  of  the  sum  allowed 
to  the  original  defendants,  which  by  order  of  the  Court 
was  set  off  against  or  deducted  from  the  costs  payable  by 
them. 

Osler,  J.  A. — I should  not  be  sorry  if  I could  see  my 
way  to  relieve  the  appellants  from  the  judgment  com- 
plained of,  but  after  full  consideration  I am  compelled  to 
say  that  I think  it  must  be  affirmed.  It  is  true  that  the 
solicitors  are  not  concluded  by  the  fact  that  in  the  action 
brought  by  them  for  their  client  against  Cowan  the  relief 
granted  was  substantially  the  same  as  that  which  might 
have  been  obtained  upon  an  ordinary  motion  for  an 
administration  judgment  in  Chambers,  in  accordance  with 
the  long  established  practice  ; I say  substantially  the  same, 
for  it  does  not  appear  that  the  direction  to  the  Master  to 
report  specially  at  the  request  of  either  party  could  make 
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or  has  made  any  difference ; nor  by  the  further  facts  that 
the  Court  in  the  judgment  in  that  suit  not  only  limited 
the  plain  tiff’s  costs  of  the  action  to  those  which  would  have 
been  incurred  by  the  less  expensive  proceeding,  but  also 
ordered  that  she  should  pay  to  her  opponent  the  extra 
costs  to  the  hearing  incurred  by  the  adoption  of  that  course. 

It  can  only  be  said  that  these  circumstances,  taken  in 
connection  with  the  facts  that  the  relief  claimed  in  the 
action  was  just  that  which  might  have  been  asked  and 
obtained  upon  a motion,  and  that  the  statement  disclosed 
no  special  circumstances  justifying  an  action,  cast  upon  the 
solicitors  the  onus  of  shewing  that  the  proceeding  by 
action,  instead  of  the  simpler  and  less  expensive  proceed- 
ing, was  proper,  or  that  the  client  had  insisted  upon  their 
taking  that  course  after  they  had  explained  to  her  the 
risk  she  would  incur  if  she  did  so.  The  principle  is  that 
stated  by  Charles,  J.,  in  the  recent  case  of  Barker  v.  Fleet- 
wood,  L.  T.  J.  vol.  89,  315,  316  ; 6 Times  L.  R.  323,  430  : — 

“ The  cases  seem  to  me  to  establish  that,  where  a solicitor 
recommends  his  client  to  sue  in  a Court  that  has  juris- 
diction over  the  matter  in  question,  but  where  the  client 
may  incur  a penalty  as  to  costs  even  if  successful,  the  soli- 
citor may  be  held  to  have  been  guilty  of  negligence  if  he 
has  not  advised  his  client  as  to  the  risks  he  runs  of  in- 
curring that  penalty.”  See  Scanlon  v.  McDonough , 10  C.  P. 
104,  cited  below ; Foy  v.  Cooper , 2 Q.  B.  937 ; Gill  v. 
Lougher,  1 Cr.  & J.  170  ; Lee  v.  Dixon,  3 F.  & F.  744  ; Rule 
1215,  0.  J.  A. ; Be  Hardy , 3 Ch.  Chamb.  R.  179  ; Sovereign 
v.  Sovereign,  15  Gr.  559  ; Re  Allan,  9 P.  R.  277  ; Sullivan 
v.  Harty , ib.  500 ; In  re  Blyth  and  Fanshawe,  10  Q.  B. 
D.  207. 

I have  examined  all  the  cases  cited  and  many  others, 
and  the  pleadings  and  proceedings  in  Robertson  v.  Cowan, 
and  I must  say  that  I do  not  see  in  them,  nor  have  I heard 
advanced  in  argument,  even  a plausible  reason  for  believing 
that  a motion  would  not  have  served  the  plaintiff’s  purpose 
as  well  as  an  action,  and  enabled  her  to  obtain  quite  as 
large  a measure  of  relief  as  any  to  which  she  intended  to 
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shew  herself  entitled.  Nothing  has  been  laid  before  the 
taxing  officer,  or  before  us,  to  explain  why  this  course  was 
deemed  proper,  or  that  it  was  even  taken  deliberately  as  a 
matter  of  judgment — whether  mistaken  or  not — and  of 
choice  between  the  two  modes  of  proceedings  as  being  the 
most  advisable  under  all  the  circumstances. 

For  these  reasons  I cannot  say  that  the  Judge  below  was 
wrong.  On  the  contrary,  I think  he  was  right,  and,  there- 
fore, that  the  appeal  should  be  dismissed. 

Burton,  J.  A. — Having  regard  to  the  unfortunate  result 
of  the  litigation  in  which  this  lady — the  respondent  in  the 
present  proceedings — has  been  engaged  with  the  executors 
of  her  father’s  estate  in  consequence  of  the  learned  Chan- 
cellor disallowing  a large  portion  of  her  costs,  I cannot  say 
that  I have  any  deep  feeling  of  regret  that  my  learned 
brothers  see  their  way  to  uphold  the  order  of  Mr.  Justice 
Bober tson,  although  in  my  judgment  it  operates  very 
harshly  on  the  solicitors. 

I think  if  I had  been  in  his  position,  I should  have 
scarcel}7  felt  myself  at  liberty  to  reverse  the  order  or  certi- 
ficate of  Mr.  Thom,  a taxing  officer  of  very  great  experi- 
ence, and  it  is  because  I look  upon  the  grounds  relied  upon 
in  the  learned  Judge’s  judgment  as  insufficient  in  them- 
selves for  that  reversal  that  I feel  called  upon  to  record  my 
dissent. 

The  fact  that  the  learned  Chancellor,  on  the  former  suit 
coming  before  him  on  further  directions,  saw  fit  to  give  only 
costs  as  upon  a motion  for  administration,  in  itself  affords 
no  evidence  or  ground  for  depriving  the  solicitor  of  his 
right  to  full  costs  in  a suit  against  his  own  client,  nor  is 
the  fact  that  the  relief  which  has  been  obtained  might,  as 
now  appears,  have  been  obtained  on  an  ordinary  adminis^ 
tration  decree  in  the  Master’s  office,  necessarily  conclusive. 

It  was  shewn  in  the  present  case  that  the  present  re- 
spondent, the  plaintiff  in  that  suit,  had  been  resident 
abroad,  had  no  personal  knowledge  of  what  the  estate  con- 
sisted or  of  the  dealings  of  the  executors  with  it,  and  sh& 
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was  not  in  a position  to  instruct  her  solicitors  further  than 
that  she  had  reason  to  suspect  that  they  were  not  dealing 
fairly  with  her  but  were  concealing  matters  from  her. 

For  a solicitor  so  instructed  to  plunge  his  client  at  once 
into  the  vortex  of  an  administration  decree,  strikes  me  as 
a proceeding  which  no  cautious  or  conscientious  practi- 
tioner, understanding  his  business  and  having  a regard  to 
the  interest  of  his  own  client,  would  think  of  pursuing. 
It  may  be  that  on  getting  into  the  Master’s  office,  she 
might  find  that  there  was  no  cause  for  refusing  to  take 
the  sum  offered  by  the  executors,  but  the  suit  would  then 
have  passed  beyond  her  control,  and  might  be  continued 
in  the  interest  of  any  claimant  upon  the  estate,  and  per- 
haps eat  it  all  up  in  costs ; but  if  a legatee  merely  brought 
a suit  in  the  ordinary  way,  he  could,  on  joinder  of  issue, 
examine  the  defendants  for  discovery,  and  if  then  satisfied 
that  no  good  reason  existed  for  his  suspicions,  being  still 
before  decree  absolutely  dominus  litis,  he  could  discon- 
tinue his  suit  before  any  large  expenses  were  incurred. 

When  therefore  the  objection  was  taken  before  the  tax- 
ing officer,  and  these  facts  appeared  rendering  it  reasonable 
for  the  plaintiff  to  seek  discovery,  and  nothing  was  shewn 
by  the  plaintiff  to  indicate  that  the  course  taken  was  not 
reasonable  and  proper,  I think  that  he  was  justified  in 
presuming  that  the  solicitors,  who  were  acting  for  her, 
members  of  an  honourable  profession,  were  performing 
their  duty  in  a way  which  they  considered  for  the  best 
interest  of  their  client,  and  not  for  the  unworthy  and 
highly  discreditable  purpose  of  incurring  unnecessary 
costs. 

I can  quite  understand  that  if  a solicitor  instructed  to 
bring  a suit  for  a cause  of  action  clearly  within  the  com- 
petence of  a County  Court,  brought  the  action  in  a Superior 
Court,  he  could  not  recover  costs  even  against  his  own 
client  on  the  higher  scale,  unless  indeed  he  had  explained 
the  consequences  to  his  client,  and  he  had,  nevertheless 
insisted  upon  the  action  being  brought  in  the  Superior 
Court ; and  the  onus  in  such  a case  of  proving  that,  would 


HE  ALLENBY  AISD  WEIH,  SOLICITORS. 


239 


XIV.] 


be  upon  the  solicitor  ; but  that  is  very  different  from  the 
present  case,  where  the  onus  of  establishing  that  the  soli- 
citor was  wrong  was,  as  the  taxing  officer  I think  pro- 
perly held,  upon  the  client.  The  remark  attributed  to  Lord 
Justice  Cotton,  in  a case  I shall  presently  refer  to,  was  mani- 
festly correct  as  applied  to  the  facts  of  that  case,  where  a 
mere  question  of  practice  in  reference  to  the  filing  of  a 
pleading  was  in  question,  and  if  the  solicitor  desired  to 
shew  that  the  client  had  interfered  and  directed  it,  the 
onus  would  have  been  upon  him. 

That  case  was  the  case  of  Re  Massey  and  Carey , 26  Ch.  D. 
459,  where  a solicitor  was  held  not  entitled  to  charge 
against  his  own  client  for  proceedings  which  had  been 
rendered  necessary  only  in  consequence  of  a slip  of  the 
solicitor  himself. 

I think  nothing  could  be  more  reasonable  than  the  rule 
laid  down  by  the  Court  of  Appeal  in  England,  and  thus 
■expressed  by  Lord  Justice  Baggallay,  in  Re  Blyth  and 
Fanshawe,  10  Q.  B.  D.  at  p.  210  : “ I take  it  to  be  the  gen- 
eral rule  of  law,  and  an  important  rule  which  is  to  be 
•observed  in  almost  all  cases,  that,  if  an  unusual  expense  is 
about  to  be  incurred  in  the  course  of  an  action,  it  is  the 
duty  of  the  solicitor  to  inform  his  client  fully  of  it,  and 
not  to  be  satisfied  simply  by  taking  his  authority  to  incur 
the  additional  expense,  but  to  point  out  to  him  that  such 
expense  will  or  may  not  be  allowed  on  taxation  between 
party  and  party,  whatever  may  be  the  result  of  the  trial.” 
I subscribe  to  every  word  of  that  as  good  sense  and  good 
law ; in  this  particular  case,  the  question  arose  as  to  the 
retainer  of  a third  counsel — a most  unusual  proceeding, — 
and  the  Master  exercised  what  the  Court  held  to  be  a very 
sound  discretion,  in  the  absence  of  proof  that  with  a 
knowledge  of  all  the  circumstances  the  client  had  author- 
ized it. 

These  cases  have  very  little  application  to  the  present 
case.  Here  two  professional  gentlemen  were  called  upon 
to  advise  upon  what  must  necessarily  have  been  very 
meagre  instructions  ; and,  if  it  is  any  satisfaction  to  them. 
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I have  no  hesitation  in  saying  that  there  is  one  Judge  upon 
this  Bench  who  thinks  that  they  exercised  a very  wise 
discretion  in  proceeding  as  they  did,  so  far  as  appears. 

I am  not  at  all  disputing  that  it  was  open  to  the  respon- 
dent to  shew,  if  she  could,  that  the  facts  were  different 
from  what  I have  assumed  them  to  be ; but,  in  the  absence 
of  any  such  evidence,  and  upon  the  facts  as  they  appeared 
before  the  taxing  officer,  he  would  have  been  acting  against 
principle  in  holding  that  these  gentlemen  were  acting 
otherwise  than  in  good  faith  and  in  the  exercise  of  sound 
judgment. 

I think,  with  great  respect,  that  the  taxing  officer’s  order 
should  not  have  been  interfered  with. 

Osler,  J.  A. — I wish  to  add  with  reference  to  some  ob- 
servations in  the  judgment  just  delivered  by  Mr.  Justice 
Burton,  that  no  member  of  the  majority  of  the  Court  has 
thought  of  imputing  unworthy  motives,  such  as  making 
costs  or  bad  faith,  in  any  respect  to  the  appellants.  Our 
judgment  proceeds  simply  on  the  ground  that  they  acted 
without  due  care  and  failed  to  observe  a well  settled  part 
of  a solicitor’s  duty  to  his  client. 
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Re  Ross  and  Stobie. 

Costs — Land  Titles  Act,  JR.  S.  0.  ch.  116,  secs.  7JJ,  127,  137 ; Rule  16  (2) — 
Powers  of  local  Master  of  Titles — Costs  as  between  solicitor  and  client 
—Costs  as  of  a Court  motion — Discretion — Appeal  late. 

A local  Master  of  Titles  has  power  by  virtue  of  secs.  137  and  74  of  the- 
Land  Titles  Act,  R.  S'.  O.  ch.  116,  in  ordering  that  a caution  be 
vacated,  to  direct  payment  by  the  cautioner  of  costs  as  between 
solicitor  and  client ; and  by  Rule  16  (2)  of  the  Rules  in  the  schedule  to 
the  Act  has  power  to  give  a special  direction  that  costs  as  of  a Court 
motion  may  be  taxed. 

And  where  a Master  in  his  discretion  so  ordered,  a Judge  in  Chambers 
refused  to  interfere,  more  especially  as  the  appeal  was  late  and  could 
only  be  entertained  as  an  indulgence. 

[April  7,  1891.—  Boyd,  C.] 

This  was  an  appeal  by  Ross  from  an  order  of  the  local 
Master  of  Titles  at  Sault  Ste  Marie,  made  under  the  Land 
Titles  Act  and  Rules,  and  a motion  to  extend  the  time  for 
appealing. 

Ross  had  registered  a caution  in  the  shape  of  a certificate 
of  lis  pendens  against  certain  lands,  whereof  Stobie  was 
the  registered  owner  in  the  Land  Titles  Office. 

Stobie  moved  before  the  Master  to  vacate  the  caution,, 
and  on  the  12th  March,  1891,  the  Master  made  an  order 
vacating  the  caution  and  directing  that  Ross  should  pay 
the  costs  of  the  motion  as  between  solicitor  and  client,  and 
that  such  costs  should  be  taxed  as  would  be  taxed  upon  a 
motion  to  the  Court. 

Ross  sought  by  his  appeal  only  to  vary  the  order  as  to 
the  costs  of  limiting  them  to  party  and  party  costs  of  a 
Chambers  motion. 

By  Rule  60  of  the  Rules  in  the  schedule  to  the  Land 
Titles  Act,  the  notice  of  appeal  from  a Master  is  to  be 
served  within  seven  days  after  the  decision  complained  of, 
or  within  such  further  time  as  may  be  allowed  by  a Judge 
of  the  High  Court  or  by  the  Master  of  Titles,  and  the 
motion  is  to  be  made  within  fourteen  days  after  the 
decision,  or  within  such  further  time  as  may  be  allowed. 

Notice  of  appeal  in  this  case  was  not  served  till  the  25th 
March,  1891,  and  the  appeal  was  not  brought  on  till  the 
30th  March.  Ross,  therefore,  asked  to  have  the  time  for 
appealing  extended. 
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The  appeal  and  motion  were  argued  before  Boyd,  C., 
in  Chambers,  on  the  6th  April,  1891. 

Masten,  for  Ross. 

W . M.  Douglas,  for  Stobie. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  local  Master  of  Titles  has  jurisdiction  to 
order  payment  of  costs  by  an  unsuccessful  party  as  between 
solicitor  and  client,  by  virtue  of  the  Land  Titles  Act,  R. 
S.  0.  ch.  116,  secs.  137  and  74.  These  costs  shall  be  the 
same  as  nearly  as  may  be  as  are  payable  in  the  case  of  like 
proceedings  in  the  High  Court,  by  sec.  127,  but  this  is 
•expressed  to  be “ subject  to  Rules.  ’’And  by  the  Rule  appen- 
ded to  the  Act  No.  16  (2)  the  Master  may,  upon  the 
taxation,  give  “ any  special  direction”  to  the  taxing  officer. 
The  special  direction  which  is  embodied  in  the  order  in  this 
case,  is  thus  expressed : “For  the  purpose  of  said  taxation, 
I further  direct  the  said  costs  shall  be  taxed  on  the  same 
basis  and  that  the  same  fees  be  allowed  as  if  the  applica- 
tion herein  had  been  a Court  motion  in  the  Supreme  Court 
of  Judicature.”  The  complaint  is  that  the  motion,  being  one 
to  discharge  a caution,  is  analogous  to  a motion  to  discharge 
a Us  pendens  in  an  action,  and  that  no  more  costs  than  as  of 
a Chambers  application  should  be  taxed.  Prima  facie  that 
would  be  so,  if  no  “ special  direction  ” had  been  given,  but 
these  words,  “any  special  direction,”  appear  to  me  large 
enough  to  warrant  the  direction  to  tax  as  a Court  applica- 
tion. The  Master  has  thought  the  matter  to  be  of  sufficient 
gravity  and  magnitude  to  justify  the  employment  of 
counsel  and  to  call  for  compensation  in  the  most  liberal 
way ; and  with  this  exercise  of  discretion  I am  not  dis- 
posed to  interfere — especially  as  the  appeal  could  only  be 
entertained  as  a matter  of  indulgence.  My  brother  Fer- 
guson, to  whom  I have  spoken,  concurs  in  this  result. 

The  point  being  a new  one  under  the  Act,  and  the  un- 
successful party  having  been  already  well  weighted  with 
costs,  I make  no  other  order  than  to  dismiss  this  applica- 
tion. 
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Meyer  Rubber  Company  v.  Rich  and  Robinson. 


Arrest — Intent  to  leave  Ontario — Intent  to  defraud  creditors. 

The  defendants  left  the  State  of  Pennsylvania  and  came  to  Ontario  with 
the  intent  of  defrauding  their  creditors.  They  stayed  some  time  in 
London,  Ontario,  and  left  there  with  their  wives,  by  train,  booked  for 
Toronto.  One  of  their  creditors  left  London  by  the  same  train,  and 
while  on  the  train,  between  London  and  Hamilton,  he  heard  oiie  of  the 
wives  say  to  her  husband  that  she  wondered  what  time  they  should 
reach  Montreal.  While  waiting  at  Hamilton  for  the  Toronto  train, 
the  creditor  obtained  an  order  for  the  defendants’  arrest  and  they  were 
there  arrested. 

Held,  upon  the  evidence,  that  the  defendants  intended  to  leave  Ontario 
with  the  intent  of  defrauding  their  creditors. 

Per  Armour,  C.J.,  and  Falconbridge,  J.,  that  the  defendants  having- 
come  into  Ontario  with  the  intent  of  defrauding  their  creditors,  and 
their  intention  being  to  pass  through  it,  they  must  be  held  to  have 
been  quitting  Ontario  with  intent  to  defraud  their  creditors. 

Per  Street,  J.,  that  the  mere  fact  of  the  defendants  having  absconded 
to  this  Province  to  defraud  their  creditors  elsewhere  did  not  afford  any 
evidence  of  an  intention  to  abscond  from  this  Province  to  defraud  the 
same  creditors,  so  as  to  justify  an  order  for  their  arrest  upon  their 
arrival  here  ; but  the  circumstances  of  the  case  led  to  the  conclusion 
that  the  defendants  were  about  to  leave  the  Province. 

[March  6,  1891. — The  Queen’s  Bench  Division.] 

Application  by  the  defendants  for  an  order  for  their 
discharge  from  custody  under  an  order  of  arrest,  which 
was  made  on  the  ground  that,  unless  they  were  forthwith 
apprehended,  they  were  about  to  quit  Ontario  with  intent 
to  defraud  their  creditors.  The  facts  are  stated  in  the 
judgment  of  Armour,  C.  J. 

The  application  was  originally  made  before  a single 
Judge,  but  by  consent  of  the  parties  was  transferred  to 
the  Divisional  Court  of  the  Queen’s  Bench  Division. 


It  was  argued  before  Armour,  C.  J.,  Falconbridge  and 
Street,  JJ.,  on  the  9th  February,  1891. 

Osier,  Q.  C.,  and  Teetzel,  Q.  C.,  for  the  defendants,  referred 
to  R.  S.  0.  ch.  67,  secs.  7 and  8 ; Rule  1045 ; Butler  v. 
Rosenfeldt,  8 P.  R.  175  ; Frear  v.  Ferguson , 2 C.  L.  Chamb. 
R.  144  ; Ex  p.  Gutierrez,  11  Ch.  D.  298  ; Re  Crispin.  L.  R. 
8 Ch.  374  ; Brett  v.  Smith,  1 P.  R.  309  ; Rice  v.  Fletcher r 
13  P.  R.  46  ; Kersterman  v.  McLellan,  10  P.  R.  122  ; Shaw 
v.  McKenzie,  6 S.  C.  R.  181 ; Gilbert  v.  Stiles,  13  P.  R.  121. 


244  ONTARIO  PRACTICE  REPORTS.  [VOL. 

Robinson,  Q.  C.,  and  G.  J.  Holman , for  the  plaintiffs, 
referred  to  Terry  v.  Comstock,  6 U.  C.  L.  J.  0.  S.  235 ; 
Willett  v.  Brown,  8 P.  R.  468  ; Kersterman  v.  McLellan, 
10  P.  R.  122  ; Delisle  v.  Degrand , 3 P.  R.  105  ; Jones  v. 
Gress,  25  U.  C.  R.  594 ; McGuffin  v.  Cline,  4 P.  R.  134  ; 
Molloy  v.  Shaw,  5 P.  R.  250  ; Palmer  v.  Rogers,  6 U.  C. 
L.  J.  0.  S.  188 ; Swift  v.  Jones,  ib.  63 ; Stein  v.  Valken- 
huysen , 27  L.  J.  N.  S.  Q.  B.  236 ; Steward,  v.  Waugh,  33 
L.  J.  N.  S.  Q.  B.  86 ; Aliven  v.  Furnival,  1 Dowl.  614. 

Osier,  in  reply.  Terry  v.  Comstock  is  discredited. 

On  the  6th  March,  1891,  judgment  was  delivered. 

Armour,  C.  J. — No  notice  of  motion  has  been  brought 
before  us,  and  we  are  unable  therefore  to  ascertain  what 
the  grounds  of  such  motion  were,  or  even  to  know  that 
there  was  a notice  of  motion,  and  we  ought  therefore  by 
good  rights  to  dismiss  the  motion  with  costs,  on  account  of 
this  omission,  for  similar  omissions  are  fast  becoming  the 
settled  practice. 

We  gathered,  however,  from  the  argument  that  the 
motion  was  to  discharge  the  defendants  from  custody 
under  the  order  of  arrest  made  herein,  on  the  ground  that  at 
the  time  it  was  made  there  was  not  good  and  probable 
cause  for  believing  that  the  defendants,  unless  they  were 
forthwith  apprehended,  were  about  to  quit  Ontario,  with 
intent  to  defraud  their  creditors. 

The  defendants  were  carrying  on  as  partners  business 
as  merchants,  in  the  city  of  Bradford,  in  the  State  of  Penn- 
sylvania, and  became  indebted  to  divers  creditors,  among 
whom  were  the  plaintiffs,  in  large  sums  of  money,  and  the 
Sheriff  being  in  possession  of  their  store  and  stock,  they 
determined  to  abscond,  having,  as  is  alleged,  been  guilty 
of  frauds  upon  their  creditors  which  rendered  them  amen- 
able to  the  criminal  law  of  the  State  of  Pennsylvania. 

The  defendant  Rich  left  Bradford  on  the  22nd  Decem- 
ber, 1890,  and  went  to  Cincinnati,  in  the  State  of  Ohio,  and 
registered  at  an  hotel  there  where  he  stopped  as  “I.  Rich, 
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Baltimore;”  he  stayed  there  for  about  a week,  and  then  went 
to  Louisville,  in  the  State  of  Kentucky,  where  he  stayed  for 
about  a week  at  an  hotel,  and  registered  as  “I.  Rich,  Balti- 
more; ” he  went  thence  to  Detroit,  in  the  State  of  Michigan, 
and  thence  to  London,  Ontario,  where  he  arrived  on  the 
•5th  of  January,  1891,  and  put  up  at  the  Tecumseh  House, 
registering  there  as  “ I.  Rich,  Baltimore.” 

The  defendant  Robinson  left  Bradford  on  the  23rd 
December,  1890,  and  went  to  Chicago,  and  thence  to 
London,  Ontario,  where  he  arrived  on  the  12th  January, 
1891,  and  put  up  at  the  Tecumseh  House,  registering  his 
name  as  “ D.  W.  Robinson,  Chicago.” 

The  defendants  continued  to  stay  at  the  Tecumseh 
House,  and  on  the  19th  January,  1891,  Mr.  Werner,  one  of 
their  creditors,  arrived  there  for  the  purpose  of  trying  to 
collect  some  claims  from  them. 

The  wife  of  the  defendant  Robinson,  who  is  a sister  of 
the  defendant  Rich,  and  the  wife  of  the  defendant  Rich 
arrived  at  the  Tecumseh  House  together  on  the  19th  Janu- 
ary, 1891. 

The  defendants  and  their  wives  left  London  on  the  21st 
January,  1891,  having  purchased  tickets  for  Toronto  by 
the  Grand  Trunk  Railway,  and  having  had  their  baggage 
checked  for  Toronto,  and  Mr.  Werner  left  also  by  the  same 
train. 

On  the  journey  between  London  and  Hamilton,  Werner, 
in  passing  through  the  car  in  which  the  defendants  and 
their  wives  were  sitting  together,  heard  the  wife  of  the 
defendant  Rich  ask  the  conductor  at  what  time  they  would 
arrive  at  Montreal. 

The  train  upon  which  the  defendants  and  Werner  were 
did  not  make  close  connection  at  Hamilton  with  the  train 
for  Toronto,  and  there  was  a delay  there  of  about  two 
hours,  during  which  Werner  obtained  .an  order  for  the 
arrest  of  the  defendants, and  they  were  accordingly  arrested, 
and  that  order  for  arrest  having  been  set  aside,  the  order 
for  arrest  in  this  case  was  obtained. 

The  defendants  did  not  deny  that  a remark  was  made 
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which  was  intended  to  reach  Werner’s  ears,  to  the  effect 
deposed  to  by  him,  but  pretended  that  it  was  a joke  ; and 
this  is  the  account  given  of  it  by  the  wife  of  the  defendant 
Rich  on  her  cross-examination  : — 

“Q.  You  made  a little  remark  ? A.  Yes.  Q.  Wondering 
what  time  you  would  arrive  at  Montreal?  A.  Yes.  Q. 
Who  did  you  address  that  remark  to  ? A.  I did  not 
address  it  to  anybody;  Mr.  Werner  was  coming  up  the 
aisle  facing  us;  we  knew  he  was  shadowing  us  ; we  could 
tell, for  he  came  on  the  same  train  with  us;  as  he  came  up  the 
aisle  facing  us,  facing  my  husband  and  myself,  Mr.  Rich- 
said  ‘ I wish  we  could  play  a joke  on  and  say  some- 
thing about  Montreal.’  Q.  Then  you  saw  Mr.  Werner 
coming  down  the  aisle  ? A.  He  was  almost  right  in  front 
of  me  by  that  time.  I said  then  ‘ J wonder  what  time  the 
train  gets  to  Montreal.’  He  was  just  in  front  of  me  then  ; I 
said  it  very  loud.  Q.  You  wanted  to  bother  him  ? A. 
Just  to  bother  him.  Q.  He  would  think  you  were  going 
to  Montreal  ? A.  He  could  not  help  but  think  so.  Q. 
You  said  it,  and  you  thought  your  husband  said  it,  to  mis- 
lead him  of  course  ? A.  Yes.” 

The  defendants  denied  that  they  were  going  beyond 
Toronto,  and  said  they  were  going  to  remain  there  until 
they  saw  whether  they  could  negotiate  with  their  creditors. 

We  have  carefully  read  all  the  evidence  brought  before 
us,  and  there  can  be  no  doubt  that  the  defendants  left  the 
State  of  Pennsylvania  with  the  intent  of  defrauding  their 
creditors,  and  that  they  came  to  Ontario  with  the  same 
intent ; that  if  they  intended  to  stay  in  Ontario,  it 
was  with  the  intent  of  defrauding  their  creditors  ; and  if 
they  intended  to  quit  Ontario,  it  was  with  the  like  intent. 

If  they  intended  to  stay  in  Ontario,  although  with  the 
intent  of  defrauding  their  creditors,  they  were  not  liable  to- 
arrest. 

If,  however,  having  come  into  Ontario  with  the  intent 
of  defrauding  their  creditors,  they  were  passing  through  it 
in  their  flight  from  their  creditors,  we  are  of  the  opinion  that 
they  could  well  be  said  to  be  quitting  Ontario  with  the 
intent  of  defrauding  their  creditors. 

O 
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The  question,  therefore,  is,  were  the  defendants  intend- 
ing to  remain  in  Ontario,  or  were  they  intending  to  pass 
through  it  ? 

Having  fled  from  Pennsylvania  to  defraud  their  credi- 
tors, the  inference  would  he  that  they  would  fly  from 
Ontario  to  defraud  their  creditors,  as  soon  as  they  found 
that  they  were  no  longer  safe  from  them  in  Ontario.  Un- 
der these  circumstances,  it  was  incumbent  upon  them  to 
shew  that  they  really  intended  to  remain  in  Ontario,  and 
not  simply  to  pass  through  it. 

We  do  not  think  that  they  have  shewn  satisfactorily  that 
their  flight  was  ended,  or  that  they  intended  it  should  end 
at  Toronto,  and  we  think  the  inference  is  strong  from  the 
evidence  that  it  had  not  ended  and  would  not  end  until 
they  found  themselves  in  a country  where  they  would  be 
safe  from  their  creditors. 

We  are  quite  prepared  to  hold  that  even  without  the 
•evidence  of  what  took  place  on  the  cars,  the  defendants 
were  properly  arrested,  but  with  that  evidence  there  can 
be  no  doubt  that  the}^  were  properly  arrested. 

Where  persons  make  a statement  intended  to  deceive 
others,  and  those  others  act  upon  it,  they  cannot  be  per- 
mitted to  evade  the  consequences  of  their  statement  by 
saying  it  was  untrue,  and  was  merely  a joke,  and  they 
cannot  complain  if  those  others  hold  them  to  the  truth  of 
their  statement. 

We,  certainly,  under  the  circumstances  of  this  case,  are 
not  prepared  to  adopt  the  second  statement  made  by 
these  defendants  as  to  their  intentions  to  be  true,  and  their 
first  statement  to  be  false,  merely  because  it  suits  them 
better  to  say  now  that  their  first  statement  was  false. 

We  think  the  motion  must  be  dismissed  with  costs. 

We  refer  to  Frear  v.  Ferguson , 2 C.  L.  Chamb.  R.  144  ; 
Romberg  v.  Steenboclc,  1 P.  R.  200 ; Brett  v.  Smith,  1 P. 
R.  309  ; Blumenthal  v.  Solomon,  2 P.  R.  51 ; Terry  v.  Corn- 
stock,  6 U.  C.  L.  J.  0.  S.  235  ; Butler  v.  Rosenfeldt,  8 P.  R. 
175. 

Falconbridge,  J.,  concurred  in  this  judgment. 
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Street,  J. — The  evidence  leads  strongly  to  the  conclu- 
sion that  the  defendants,  after  committing  gross  frauds 
upon  their  creditors  in  the  United  States,  escaped  to  this 
Province  with  the  money  which  they  had  obtained  by 
means  of  these  frauds.  After  remaining  in  London  at  a 
hotel  for  some  days,  and  consulting  a solicitor  there  as  to 
their  position,  the}^  left,  professedly  for  Toronto.  On  the 
way  between  London  and  Hamilton  a remark  was  made 
by  one  of  the  party  to  another  which  was  overheard  by 
the  creditor  who  was  following  them,  the  substance  of 
which  is  not  denied,  and  which  indicated  that  their  desti- 
nation was  Montreal.  Upon  this  an  order  for  arrest  was* 
obtained  upon  the  ground  that  they  were  about  to  leave 
Ontario  with  intent  to  defraud  their  creditors.  This  appli- 
cation is  now  made  to  discharge  them  from  custody  upon 
the  ground  that  they  were  not  about  to  leave  Ontario 
at  all ; the  suspicious  remark  which  formed  the  basis  of 
the  affidavit  for  their  arrest  is  explained  as  having  been 
made  for  the  purpose  of  misleading  the  creditor  who  was 
following  them,  as  to  their  destination,  and  it  was  shewn 
that  their  tickets  were  for  Toronto,  and  that  their  trunks 
were  checked  only  as  far  as  that  place. 

I cannot  go  so  far  as  to  say  that  the  mere  fact  of  the 
defendants  having  absconded  from  the  United  States  to 
this  Province  to  defraud  their  creditors  there  affords  any 
evidence  of  an  intention  to  abscond  from  this  Province 
to  defraud  the  same  creditors,  so  as  to  justify  an  order  for 
their  arrest  upon  their  arrival  here  ; nor  does  the  fact  that 
they  do  not  remain  permanently  in  the  place  in  this  Pro- 
vince in  which  they  first  take  up  their  quarters  necessarily 
give  rise  to  such  a presumption.  In  the  present  case  there 
is,  however,  the  remark  made  upon  the  train,  which  is  not 
denied,  but  is  sought  to  be  explained  away.  In  one  of  the 
other  cases  now  pending  before  the  Divisional  Court 
against  the  same  defendants,  I set  aside  the  order  for 
arrest,  being  of  opinion,  upon  the  evidence  before  me,  that 
the  remark  had  been  successfully  explained,  and  that  there 
remained  no  evidence  of  any  intention  to  quit  the  Pro- 
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vince.  The  evidence  before  me  in  that  case  has  since  been 
supplemented  on  the  part  of  the  plaintiffs  by  a number  of 
small  circumstances  which  lead  me  to  doubt  the  correctness 
of  my  former  view,  and  I do  not  now  dissent  from  the 
conclusion  at  which  the  other  members  of  the  Court  have 
arrived,  and  I agree  that  the  motion  should  be  dismissed 
with  costs. 


Scripture  v.  Reilly. 


Third  party — 1 Ivies  329,  332 — Landlord  and  tenant — Covenant  for  quiet 
enjoyment — Order  dismissing  third  party  from  action. 

The  plaintiff  and  defendant  occupied  adjoining  shops  under  leases  from 
the  same  landlord,  the  plaintiff  having  the  prior  lease.  The  plaintiff 
brought  this  action  to  restrain  the  defendant  from  obstructing  his  light 
and  view,  and  the  defendant  served  a third  party  notice  upon  the  land- 
lord, claiming,  under  a covenant  for  quiet  enjoyment,  to  be  protected 
against  the  plaintiff’s  claim  : — 

Held,  that  the  defendant  could  not  call  upon  his  landlord  to  defend  him 
against  an  unfounded  claim ; but  if  the  plaintiff ’s  claim  was  well 
founded,  it  was  by  reason  of  an  easement  expressly  or  impliedly 
granted  by  his  lease,  and  the  defendant  took  subject  to  such  easement, 
and  could  not  claim  that  the  landlord  covenanted  with  him  for  quiet 
enjoyment  of  that  which  did  not  pass  under  his  lease  ; and,  therefore, 
whether  the  plaintiff’s  claim  was  well  or  ill  founded,  the  landlord  was 
not  a proper  party  to  be  called  on  for  indemnity  under  Rule  329. 
Thomas  v.  Owen,  20  Q.  B.  D.  225,  followed. 

Held,  also,  that  upon  a motion  by  the  defendant  under  Rule  332  for  direc- 
tions as  to  the  mode  of  trial,  where  a third  party  had  been  notified 
under  Rule  329,  it  was  proper  to  make  an  order  dismissing  the  third 
party  from  the  action,  without  any  motion  on  his  part. 

Schneider  v.  Butt,  8 Q.  B.  D.  701,  followed. 

Decision  of  Falconbjridge,  J.,  affirmed. 

[March  6,  1891. — The  Common  Pleas  Division .] 

An  appeal  by  the  defendant  from  an  order  of  Falcon- 
bridge,  J.,  in  Chambers,  affirming  an  order  of  the  Master 
in  Chambers  dismissing  an  application  by  the  defendant 
under  Rule  332  for  directions  as  to  the  mode  of  trial,  where 
the  defendant  had  served  a third  party  notice  under  Rule 
329  upon  one  Crocker,  and  discharging  Crocker  out  of 
the  action. 

The  facts  are  fully  stated  in  the  judgment. 
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The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Galt,  C.  J.,  and  Rose,  J.,  on  the  3rd  February, 
1891. 

IF.  iV.  Miller , Q.  0.,  for  the  appellant,  the  defendant. 

A.  HosJciv,  Q.  0.,  for  the  plaintiff*. 

Shepley , Q.  C.,  for  Crocker,  the  third  party. 

Judgment  was  delivered  on  the  6th  March,  1891. 

Rose,  J. — This  was  an  appeal  by  the  defendant  from  the 
order  of  my  learned  brother  Falconbridge  confirming  an 
order  of  the  learned  Master  in  Chambers  refusing  direction 
as  to  the  m ede  of  determining  a question  in  the  action  under 
Rule  332,  as  between  the  defendant  and  Crocker,  a person 
not  already  a party  to  the  action,  who  had  been  served  by 
the  defendant  with  notice  under  Rule  329. 

The  plaintiff  and  defendant  occupied  adjoining  premises, 
being  two  shops,  under  leases  from  Crocker,  their  common 
landlord.  These  premises  fronted  on  Queen  street  west, 
in  the  city  of  Toronto,  and  each  shop  had  what  may  be 
called  a display  window,  shaped  as  follows, 

Plfif. ’s  Window  / o 
/ « 

by  which  the  wares  could  be  exhibited  to  passers  by,  not 
only  directly  in  front  of  the  shops,  but  coming  from  either 
east  or  west.  The  plaintiff  had  the  prior  lease.  The 
defendant,  a furrier,  upon  becoming  tenant  of  the  premises 
to  the  west  of  the  plaintiff,  placed  a stuffed  bear  and  a 
board  in  the  passage  way  from  the  street  to  the  door  of 
his  shop,  in  such  a position  as  interfered  with  the  view 
of  the  window  by  persons  passing  down  the  street  from 
the  west,  and  also  obstructed  the  light. 

The  plaintiff  has  brought  this  action  for  an  injunction  to 
prevent  the  further  obstruction  of  light  and  view.  The 
defendant  seeks  to  have  the  landlord  brought  in  under  the 
Rules  that  I have  .mentioned,  claiming  that  the  landlord, 


Deft.’s  Window 
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under  a covenant  for  quiet  enjoyment  in  the  lease  to  him, 
the  defendant,  is  bound  to  protect  the  defendant  against 
the  claim  by  the  plaintiff. 

In  the  judgments  of  the  learned  Master  and  of  my 
learned  brother  Falconbridge  the  question  as  to  the  right 
of  the  plaintiff  to  have  the  light  and  view  unobstructed 
has  been  considered.  In  the  view  I take  of  the  matter  I 
do  not  think  it  necessary  to  express  an  opinion  upon  such 
right. 

The  plaintiff  is  either  right  or  wrong  in  bringing  this 
action.  If  he  is  wrong,  if  he  has  no  claim  in  law  which  he 
can  enforce,  the  action  must  in  the  end  be  dismissed,  and 
the  defendant  will  be  protected  by  the  order  of  the  Court. 
He  cannot  call  upon  his  landlord  to  defend  him  against  an 
unfounded  claim.  If  the  plaintiff  has  the  right  to  un- 
obstructed light  and  view,  it  is  by  reason  of  an  easement 
or  quasi-easement  expressly  or  impliedly  granted  by  his 
lease.  The  lease  to  the  plaintiff  being  prior  in  point  of 
date,  if  by  it  an  easement  or  quasi-easement  was  granted 
to  the  plaintiff,  then,  under  Thomas  v.  Owen , 20  Q.  B.  D. 
225,  the  demise  to  the  defendant  was  subject  to  an  implied 
reservation  in  favour  of  the  plaintiff,  that  is  to  say,  if  the 
right  to  view  and  light,  or  to  either  of  them,  passed  to  the 
plaintiff  under  the  prior  demise,  there  having  been  no 
express  reservation  in  such  demise  in  favour  of  the  land- 
lord, then  the  defendant,  taking  his  lease,  could  only  take 
from  his  landlord  that  which  his  landlord  had,  and  the 
landlord  could  not  have  demised  to  the  defendant  the 
premises  free  from  any  burthen  imposed  in  favour  of  the 
plaintiff  without  derogating  from  the  grant  to  the  plaintiff 
under  which  his  then  subsisting  tenancy  was  created.  The 
defendant,  when  he  took  his  premises,  knew  how  the 
premises  of  the  plaintiff  were  being  used  and  enjoyed,  and 
had  notice  of  whatever  rights  of  the  above  nature  the 
plaintiff*  took  under  his  lease  from  their  common  landlord, 
and,  under  the  authority  of  Thomas  v.  Owen , clearly  took 
his  property  subject  to  such  rights,  and  could  not,  any 
more  than  could  the  landlord,  assert  to  the  contrary,  and 
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cannot  as  against  his  landlord  set  up  that  more  passed 
under  his  lease  than  did  in  fact  and  in  law  pass ; and 
therefore  he  cannot  claim  thafc  the  landlord  covenanted 
with  him  for  quiet  enjoyment  of  that  which  did  not  pass 
under  the  lease.  So,  whether  the  plaintiff  he  right  or 
wrong  in  setting  up  the  claim  in  this  action,  in  my  view 
the  landlord  is  not  a proper  party  to  be  called  upon  under 
the  Rules  in  question. 

It  was  further  contended  that  the  learned  Master  had 
no  power  to  make  the  order  which  was  made,  namely,  dis- 
charging Crocker  from  the  suit,  no  motion  having  been 
made  by  Crocker  for  such  purpose.  It  is  clear,  however, 
from  the  case  of  Schneider  v.  Batt , 8 Q.  B.  D.  701,  that 
without  any  motion  on  the  part  of  Crocker,  it  having  been 
determined  that  this  was  not  a case  in  which  to  give 
direction  as  to  the  mode  of  determining  the  question 
raised,  Crocker  should  be  “ dismissed  from  the  action.” 
The  order  made  in  this  case  is,  in  effect,  the  same  as  wa* 
stated  to  be  proper  in  Schneider  v.  Bath 

For  these  reasons,  I think  the  appeal  fails,  and  the 
motion  must  be  dismissed  with  costs. 

Galt,  C.J.,  concurred. 


[Application  was  made  to  the  Court  of  Appeal  for  leave  to  appeal  and 
was  refused.] 
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Lince  v.  Faircloth. 

Executors  and  administrators — Judgment  against  administratrix — Form  of. 

In  an  action  of  seduction,  continued  against  the  administratrix  of  the 
original  defendant,  who  died  before  the  trial,  the  administratrix  denied 
the  plaintiff’s  right  to  recover,  but  did  not  set  up  plene  administravit, 
and  a verdict  for  $500  was  recovered  by  the  plaintiff : — 

Held , that  the  judgment  should  be  that  the  debt  and  costs  should  be 
levied  de  bonis  testatoris  ; et  si  non,  de  bonis  propriis  as  to  the  costs  only. 
The  Judicature  Act  has  not  altered  the  form  of  the  judgment  in  such 
cases. 

[April  28,  1891. — Street,  J.] 

This  was  an  action  of  seduction  tried  before  Street,  J., 
at  London.  The  defendant  died  before  trial  and  bis  ad- 
ministratrix was  made  a party  defendant  in  his  place,  and 
denied  the  plaintiff s right  to  recover.  No  defence  of  plene 
administravit  was  set  up,  and  a verdict  was  given  by  the 
jury  for  $500.  See  11  C.  L.  T.  Occ.  N.  49. 

The  judgment  as  settled  by  the  Registrar  ran  as  follows: 
“ It  is  this  day  adj  udged  that  the  plaintiff  do  recover  from 
the  defendant,  Mary  Faircloth,  as  administratrix  of  the 
personal  estate  and  effects  of  Joseph  Faircloth,  deceased, 
the  sum  of  $500  and  costs  to  be  taxed,  and  if  the  said 
judgment  debt  and  costs  cannot  be  levied  on  the  goods  of 
the  deceased,  then  it  is  adjudged  that  the  plaintiff  do 
recover  from  the  said  defendant,  Mary  Faircloth,  the  said 
sum  of  $500  and  costs  to  be  taxed,  or  so  much  as  may  not 
be  realized  from  the  estate  and  effects  of  the  said  Joseph 
Faircloth.” 

The  defendant  moved  to  vary  the  judgment  as  settled, 
particularly  on  the  ground  that  no  judgment  of  devastavit 
could  be  rendered,  and  no  judgment  that  the  amount  of 
the  verdict  should  be  levied  de  bonis  propriis. 

The  motion  was  argued  in  Chambers  on  the  23rd  March, 

1891. 

McMichael,  Q.  C.,  for  the  defendant. 

Shepley , Q.  C.,  for  the  plaintiff. 
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Judgment  was  given  on  the  29th  April,  1891. 

Street,  J. — A question  is  now  raised  as  to  the  proper 
form  of  the  judgment.  I am  of  opinion  that  the  Judicature 
Act  has  not  altered  the  form  in  which  judgment  should 
go  : see  Bullen  v.  Leake , 2nd  part,  4th  ed.,  p.  180.  The 
judgment  will  therefore  be  that  the  debt  and  costs  be 
levied  de  bonis  testatoris ; et  si  non,  de  bonis  propriis  as 
to  the  costs  only.  The  costs  of  the  motion  before  me  to 
settle  the  form  of  the  judgment  should  form  part  of  the 
costs  of  the  action. 


Wagner  et  al.  v.  O’Donnell  et  al. 

(Two  Cases.) 

Report — Appeal  from— Summary  proceeding  to  enforce  mechanics’  lien — 
53  Vic.  ch.  37,  secs.  13,  35,  (0.) — Rule  850 — Court  or  Chambers. 

In  summary  proceedings  under  the  Act  to  simplify  the  procedure  for 
enforcing  mechanics’  liens,  53  Vic.  ch.  37  (0.),  the  appeal  to  a Judge 
in  Chambers  under  sec.  35,  is  confined  to  orders  and  certificates ; the 
final  report  under  sec.  13  is  not  included  in  the  words  “orders and 
certificates”  ; and  the  appeal  from  such  a report  should  be  to  a Judge 
in  Court  under  Rule  850. 

[April  16,  1891. — Meredith,  J.] 

These  were  proceedings  begun  by  the  plaintiffs  under 
the  Act  to  simplify  the  Procedure  for  enforcing  Mechanics’ 
Liens,  53  Vic.  ch.  37  (0.).  The  proceedings  were  carried 
on  in  the  office  of  Neil  Maclean,  Esquire,  an  official  referee. 
On  the  2nd  of  March,  1891,  the  referee  made  his  final 
reports  in  the  two  proceedings,  and  they  were  filed  on  the 
same  day. 

The  defendants  McCabe  and  Norton,  who  were  lien- 
holders, desired  to  appeal  from  the  finding  of  the  referee 
contained  in  his  reports  that  they  had  no  valid  claim 
against  the  premises  in  question,  and  they  served  notice  of 
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motion  by  way  of  appeal  from  the  reports  returnable 
before  a Judge  in  Chambers  on  Monday  the  23rd  March, 
1891.  This  notice  of  motion  was  served  on  the  plaintiffs 
and  also  on  one  Emerson,  a mortgagee,  who  was  not  pre- 
viously a party  to  the  proceedings,  but  whom  the  defen- 
dants McCabe  and  Norton  asked  to  have  added. 

The  appeals  accordingly  came  on  in  Chambers  on  the 
23rd  March,  but  were  twice  adjourned  subject  to  all  objec- 
tions, and  finally  came  on  for  argument  on  13th  April, 
1891,  before  Meredith,  J.,  in  Chambers. 

H.  C.  Fowler , for  the  plaintiffs,  and  G.  G.  Campbell , for 
Emerson,  raised  several  objections  to  the  appeals,  among 
others  that  the  time  for  appealing  had  expired  if  the 
appeals  were  to  be  regarded  as  from  orders  or  certificates 
of  the  referee  under  53  Vic.  ch.  37,  sec.  35 ; but  if  the 
appeals  were  to  be  regarded  as  from  reports  they  should 
have  been  to  the  Court  under  Rule  850,  and  not  to  a Judge 
in  Chambers. 

McCabe,  for  the  appellants  contra. 

It  was  admitted  that  the  reports  were  final  reports. 

The  following  sections  of  53  Vic.  ch.  37  bear  upon  the 
question : 

13.  “ Upon  the  return  of  the  appointment  to  take  accounts, 
the  master  or  referee  shall  proceed  to  take  an  account  of  what 
is  due  from  the  owner  and  also  what  is  due  to  the  respective 
lien-holders  and  incumbrancers  who  have  filed  their  claims 
and  shall  also  tax  to  them  respectively  such  costs  as  he 
may  find  them  entitled  to,  and  shall  settle  their  priorities, 
and  shall  make  all  other  inquiries  and  take  all  other 
necessary  accounts  for  the  adjustment  of  the  rights  of  the 
various  parties,  including  therein,  where  there  is  a prior 
mortgage  or  charge  and  the  holder  thereof  is  a party  to 
the  proceedings,  the  amount  by  which  it  shall  appear  to 
the  master  or  referee  that  the  selling  value  of  the  land  has 
been  increased  by  reason  of  the  work  or  materials  for 
which  a lien  is  claimed  on  the  land,  and  shall  thereupon 
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make  a report  of  the  result  of  such  inquiries  and  accounts,, 
and  shall  direct  that  the  money  found  due  by  the  owner 
shall  be  paid  into  Court  to  the  credit  of  the  action,  at  the 
expiration  of  one  month  from  the  date  of  the  report. 

35.  Orders  and  certificates  made  by  a referee  or  master 
under  the  Act  shall  be  appealable  in  like  manner  as  orders 
made  in  Chambers  by  a local  Judge.” 

Judgment  was  delivered  on  the  16th  April,  1891. 

Meredith,  J. — I endeavoured  to  point  out  in  Bickerton  v. 
Bakin,  20  O.R.  695,  that  the  practice  provided  for  in  the  Act 
in  question  was  intended  to  be  grafted  upon  the  ordinary 
practice  of  the  Courts  ; and  that  such  ordinary  practice 
applies  to  all  cases  under  the  Act  in  matters  not  provided 
for  in  it. 

If  that  be  so,  then  the  solution  of  the  question  now 
raised  is  not  so  difficult. 

There  is  no  provision  in  the  Act  for  an  appeal  from  either 
of  the  reports  which  may  be  made  under  it,  unless  they  are 
included  in  the  words  “ certificates  * * made  under 

the  Act,”  contained  in  sec.  35  ; if  not,  the  appeal  would,, 
therefore,  be  under  the  Consolidated  Rules,  and  should  be 
made  within  fourteen  days  from  the  filing  of  the  report ; 
and  to  the  Court,  not  to  a Judge  in  Chambers.  See 
Markle  v.  Ross,  13  P.  R.  135. 

I do  not  think  that  the  ordinary  right  of  appeal  is  taken 
away  by  sec.  35  of  the  Act.  See  Heaslip  v.  Heaslip,  14 
P.  R.  165.  Nor  do  I think  that,  within  the  meaning  of  the 
words  as  used  in  the  Act,  a certificate  is  a report  or  that 
sec.  35  includes  an  appeal  from  a report  under  sec.  1J 
or  24. 

The  word  “ certificate  ” is  used  frequently  in  the  Act : 
see  secs.  3,  8,  15,  16,  and  30;  and  the  word  “order”  like- 
wise: see  secs.  10,  12,  14,  15,  17,  25,  and  26;  so  that 
there  are  the  clear  cases  to  which  the  words  used  in  sec. 
35  expressly  apply  ; whilst  the  word  “ report  ” is  nowhere 
used  interchangeably  with  the  word  “certificate,”  nor  is  there 
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any  confusion  of  the  terms ; but  each  in  all  cases  refers 
to  a separate  and  distinct  thing,  as  if  having  a different 
meaning. 

The  report  provided  for  in  sec.  13  is  the  ordinary 
final  report  of  a Master  upon  a very  full  reference,  as  in  an 
administration  or  partition  proceeding,  and  not  merely  a 
ruling  and  certificate  pending  the  reference  ; so  that, 
although  every  certificate  of  that  kind  may  be  said  to  be 
a report,  it  is  not  a report  of  the  kind  in  question  ; the 
certificates  provided  for  in  the  Act  are  more  of  the  character 
of  a ruling  and  certificate. 

Then  sec.  24  provides  for  payment  out  after  confirma- 
tion of  the  report.  There  is  no  provision  in  the  Act 
for  confirmation  of  reports,  and  so  the  ordinary  practice 
applies,  and  the  report  is  confirmed,  unless  appealed  against, 
in  fourteen  days  from  the  filing  of  it,  which  does  not  accord 
with  the  provision  for  appeal  contained  in  sec.  35.  And 
sec.  15  provides  for  a stay  of  proceedings  for  fourteen 
days — the  ordinary  time  for  appealing — in  case  the  report 
finds  nothing  to  be  due  by  the  owner  before  a certificate 
vacating  the  lien  can  be  granted. 

I therefore  gather  from  the  Act  itself  that  the  ordinary 
right  of  appeal  was  kept  in  view,  and  thought  and  intended 
to  be  applicable  to  reports  under  secs.  13  and  24,  and  that 
such  reports  were  not  intended  to  be  included  in  the  words 
■“  certificates,”  “ made  under  the  Act.” 

This  view  of  the  Act  requires  or  permits  the,  perhaps, 
more  expensive  mode  of  appeal  to  the  Court  instead  of  to 
a Judge  in  Chambers,  but  does  not  interfere  with  any 
simplification  of  the  procedure  for  enforcing  mechanics’ 
liens. 

These  appeals,  if  under  section  35,  were,  in  any  view  of 
the  matter,  too  late ; but,  in  the  view  I have  taken,  were 
in  time  under  the  ordinary  practice  of  the  Court;  but  were 
improperly  made  to  a Judge  in  Chambers  instead  of  to  the 
Court. 

Under  the  circumstances  of  the  case,  and  considering 
the  doubts  and  difficulties  incident  to  a new  practice, 
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though  they  have  erred  in  their  procedure,  the  appellants 
ought  not  to  lose  altogether  their  right  of  appeal.  They 
may  upon  payment  of  the  costs  of  these  appeals  thus  far, 
which  I fix  at  $10  to  the  plaintiffs,  and  $5  to  Emerson, 
have  leave  to  set  down  their  appeals  for  next  Thursday, 
upon  giving  notice  thereof,  and  upon  payment  of  the  costa 
before  mentioned,  any  day  this  week;  and  thereupon  the 
time  for  appealing  will  be  extended,  and  the  time  for  giving 
notice  thereof  shortened  accordingly ; and  these  appeals, 
upon  the  merits  will  stand  adjourned  until  that  day. 


Moody  v.  Canadian  Bank  of  Commerce. 


Judgments — Set-off- — Assignment  Jor  benefit  of  creditors — Order  for  entry  of 
judgment — R.  S.  0.  ch.  124,  sec.  23. 

After  recovery  of  judgment  by  the  defendants  against  the  plaintiff  for  a 
debt  and  costs,  the  plaintiff  recovered  judgment  against  the  defendants 
in  a separate  action  for  damages  for  malicious  prosecution  and  costs. 
Before  the  verdict  for  damages  was  actually  given,  the  plaintiff  execu- 
ted an  assignment  to  a trustee  for  the  benefit  of  his  creditors  of  the 
amount  of  any  verdict  which  he  might  recover,  but  this  assignment  was 
not  delivered  until  after  the  verdict  had  been  rendered  and  an  order 
for  the  entry  of  judgment  upon  it  made  by  the  trial  Judge  : — 

Held,  that  at  the  time  the  assignment  was  delivered  the  claim  to  damages 
had  become  a judgment  debt,  and,  as  such,  a debt  which  should  be  set 
off  under  the  principle  of  sec.  23  of  R.  S.  0.  ch.  124 ; and,  upon  the 
application  of  the  defendants,  an  order  directing  a set-off  was  made. 

[June  1,  1891. — Street , J.] 


An  application  by  the  defendants  for  an  order  setting 
off  judgments,  under  the  circumstances  appearing  in  the 
judgment. 

The  application  was  argued  before  Street,  J.,  in  Court, 
on  the  26th  May,  1891. 

* Lash,  Q.  C.,  for  the  defendants. 

Aylesworth,  Q.  C.,  for  the  assignee  and  the  solicitors  of 
the  plaintiff. 
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Judgment  was  delivered  on  the  1st  June,  1891. 

Street,  J. — On  the  5th  February,  1890,  the  defendants 
recovered  judgment  against  the  plaintiff  for  $9,478.14 
debt,  and  $34.35  costs,  upon  certain  promissory  notes  and 
cash  advances  made  to  him  by  them. 

On  8th  May,  1890,  the  plaintiff*  Moody  recovered  a 
verdict  against  the  defendants  for  $8,500,  in  an  action  for 
malicious  prosecution,  and  an  order  for  the  entry  of  judg- 
ment was  indorsed  upon  the  pleadings  immediately  after 
the  verdict ; a motion  to  the  Divisional  Court  was  made, 
but  was  unsuccessful ; and  formal  judgment  has  been  en- 
tered for  the  amount  of  the  verdict  and  costs,  pursuant  to 
the  order  made  on  8th  May,  1890. 

Upon  the  day  of  the  rendering  of  the  verdict,  and  before 
it  had  been  actually  rendered,  the  plaintiff  Moody  signed 
a document  in  the  presence  of  one  member  of  the  firm  of 
solicitors  acting  for  him,  assigning  to  another  member  of 
the  same  firm,  as  a trustee  for  the  benefit  of  his  creditors, 
the  amount  of  any  verdict  which  he  might  recover,  sub- 
ject to  the  claim  of  the  solicitors  for  their  costs.  Before 
this  assignment  was  delivered  or  communicated  to  the 
assignee,  negotiations  with  a view  to  a settlement  took 
place,  and  the  assignment  was  retained  as  an  escrow  until 
a later  period,  at  all  events  until  after  the  verdict  had 
been  rendered  and  the  order  for  judgment  made. 

I think  the  circumstances  here  shew  plainly  that  the  * 
assignment  was  made  for  the  purpose  of  preventing  the 
bank  from  setting  off  their  judgment  for  money  lent 
Moody,  against  any  sum  he  might  recover  against  them 
for  damages,  and  the  case  is  brought  very  close  to  the 
authority  of  Grant  v.  McAlpine,  46  U.  C.  R.  284. 

But  the  spirit,  if  not  the  letter,  of  the  23rd  sec.  of  ch. 
124,  R.  S.  O.,  being  the  “Act  respecting  Assignments  and 
Preferences  by  Insolvent  Persons,”  requires  that  the  mo- 
tion here  should  be  allowed.  That  section  is  as  follows  : — 

“ The  law  of  set-off  shall  apply  to  all  claims  made 
against  the  estate  and  also  to  all  actions  instituted  by  the 
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assignee  for  the  recovery  of  debts  due  to  the  assignor,  in 
the  same  manner  and  to  the  same  extent  as  if  the  assignor 
were  plaintiff  or  defendant,  as  the  case  may  be,  except  in 
so  far  as  any  claim  for  set-off  shall  be  affected  by  the  pro- 
visions of  this  or  any  other  Act  respecting  frauds  or  fraudu- 
lent preferences.” 

At  the  time  this  assignment  was  delivered  the  claim  to 
damages  had  become  a judgment  debt : Holtby  v.  Hodgson , 
24  Q.  B.  D.  at  p.  107  ; Davidson  v.  Taylor , 1 4 P.  R.  78 ; and 
as  such,  a debt  which  should  be  set  off  under  the  principle 
of  this  section.  If  the  plaintiff  Moody  had  made  no  assign- 
ment, it  is  clear  that  a set-off  would  have  been  ordered  : 
Throckmorton  v.  Crowley,  L.  R.  3 Eq.  196,  and  the  interpo- 
sition of  an  assignee  for  the  benefit  of  creditors  should 
make  no  difference. 

The  order  will,  therefore,  be  made  that  the  plaintiff’s 
judgment  against  the  bank  be  set  off  against  their  judg- 
ment against  him,  subject  to  the  lien  of  the  solicitors  for 
costs,  which  is  not  disputed.  The  assignee,  who  has  con- 
tested this  motion,  was  perhaps  obliged  to  do  so,  and  I, 
therefore,  give  no  costs  of  it  to  either  party. 
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Infants — Maintenance — Interest  on  f und  in  hands  of  trustees — Order  for 
application  of — Jurisdiction — Summary  application  — Judge  in 
Chambers — Evidence — Safeguards. 

Under  the  will  of  their  father  two  infants  were  entitled  each  to  a vested 
legacy  of  $500,  which  trustees  were  directed  to  invest  at  interest  until 
the  infants  should  be  of  full  age,  and  then  pay  to  them  : — 

Held,  that  a Judge  in  Chambers  had  jurisdiction,  upon  a summary  appli- 
cation, to  make  an  order  authorizing  the  trustees  to  apply  the  interest 
for  the  maintenance  of  the  infants  ; but  such  an  order  should  not  be 
made  except  upon  the  clearest  and  most  satisfactory  evidence  : as  much 
evidence,  at  least,  as  is  required  upon  an  application  for  the  sale  of 
infants’  lands  for  their  maintenance  should  be  required,  and  the  like 
safeguards  against  deception  and  mistake  should  be  insisted  upon. 

[March  12  and  May  19,  1891. — Meredith,  J.] 

By  the  will  of  one  William  Wilson,  his  two  infant  chil- 
dren, David  and  Thomas,  became  entitled  each  to  a vested 
legacy  of  $500,  which  the  trustees  under  the  will  were 
directed  to  invest  at  interest  until  the  infants  should  be  of 
full  age,  and  then  to  pay  it  to  them. 

Eleanor  Wilson,  the  mother  of  the  infants,  being  in 
straitened  circumstances,  made  an  application,  with  the 
concurrence  of  the  trustees  of  the  will,  on  notice  to  the 
official  guardian,  for  an  order  authorizing  the  trustees  to 
pay  the  interest  on  these  two  sums  to  her  for  the  mainten- 
ance of  the  infants,  till  they  should  become  of  age,  they 
being  in  ill  health  and  in  urgent  need. 

The  application  was  a summary  one,  not  made  in  any 
action  or  proceeding  then  pending ; the  affidavits  were 
entitled  “In  the  matter  of  the  trusts  of  the  will  of  Wil- 
liam Wilson,  and  in  the  matter  of  David  Wilson  and  Thomas 
Wilson,  infants  under  the  age  of  twenty-one  years.” 

Eleanor  Wilson  made  an  affidavit  in  support  of  the  ap- 
plication setting  out  the  facts  and  stating  that  the  trustees 
were  willing  to  pay  the  interest  if  an  order  were  made 
authorizing  them  so  to  do. 


The  application  was  made  before  Meredith,  J.,  in  Cham- 
bers on  the  23rd  February,  1891. 
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Purdom , for  the  applicant. 

F.  W.  Harcourt , for  the  infants. 

Judgment  was  delivered  on  the  12th  March,  1891. 

Meredith,  J. — I asked  for  a precedent  for  the  making 
in  Chambers,  upon  a summary  application,  of  the  order 
applied  for.  It  was  said  that  such  orders  had  been  made 
by  one  of  the  Judges  of  this  Division  and  refused  by 
another ; but,  upon  inquiry,  I find  that  to  be  a mistake, 
and  that  no  such  orders  have  been  made. 

In  Ashbough  v.  Ashbough,  10  Gr.  430,  the  only  case 
to  which  counsel  have  since  referred  me,  a bill  was  filed, 
and  there  was  a reference  to  a Master ; the  decree  is  set 
out  in  the  report. 

In  the  other  cases  in  this  Province  to  which  I shall  refer 
a bill  was  filed,  or  the  question  arose  in  administration 
proceedings,  or,  in  one  case,  upon  a petition  by  executors 
for  advice  under  the  Act.  Chy.  G.  0.  197,  (2)  now  Con. 
Rule  542  (2),  appears  to  have  been  in  force  when  the  earli- 
est of  these  cases  was  before  the  Court. 

But  I know  of  no  good  reason  why  such  matters,  es- 
pecially where,  as  here,  there  is  no  contest,  and  no  great 
amount,  or  difficult  question  of  fact  or  law,  is  involved 
should  not  be  dealt  with  by  a Judge  in  Chambers  : see  the 
Judicature  Act,  secs.  38, 42,  and  69,  and  Con.  Rules  542  and 
549;  R.  S.  0.  1887  ch.  110,  sec.  37  ; Ex  p.  Starlcie , 3 Sim. 
339;  Re  Christie , 9 Sim.  643;  Exp.  Angell , 13  Sim.  258; 
Fairman  v.  Green , 10  Yes.  45;  In  re  Lofthouse,  29  Ch. 
D.  921.  And  I refer  to  the  analogous,  and  quite  as  impor- 
tant, matters  of  sales  of  infants’  lands  and  the  practice 
therein : R.  S.  0.  1887  ch.  137,  secs.  3 to  9,  and  Con.  Rules 
992  to  1004. 

I think  application  might  well  have  been  made,  by  the 
trustees  of  the  legacies,  for  advice  under  the  Act  R.  S.  O. 
ch.  137,  sec.  37 : see  In  re  McDougall , 14  Gr.  609; 
Lewin  on  Trusts,  8th  ed.,  581-2,  585,  586-7 ; Re  Breeds' 
Will , 1 Ch.  D.  226  ; Re  Larlcens  Trust  Estate , W.  N.  1872, 
p.  85 ; Simpson  on  Infants,  2nd  ed.,  261. 
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If  the  facts  he  properly  proven  to  be  such  as  are  set  out 
in  the  one  affidavit  filed,  the  case  is,  in  my  opinion,  one  in 
which  the  Court  has  jurisdiction  to,  and  should,  allow  the 
interest  upon  the  legacies  to  be  applied  for  the  maintenance 
of  the  infants.  I refer  to  Murphy  v.  Lamphier,  12  Gr. 
241 ; Binkley  v.  Binkley , 15  Gr.  649 ; Steivart  v.  Glasgow , 
ib.  653;  Stewart  v.  Fletcher , 16  Gr.  235;  Edwards  v. 
Durgen , 19  Gr.  101;  Mole  v.  Mole,  Dick.  310;  Be 
Thatcher's  Trusts,' Z6  Ch.  D.  426  ; Simpson  on  Infants,  2nd 
ed.,  260  et  seq.,  307 ; Gadman  v.  Cadman,  33  Ch.  D.  397; 
Be  Bazeley,  12  U.  C.  L.  J.  174 ; Be  Warmington,  13  XJ.  C. 
L.  J.  225 ; Be  Hibbard,  13  P.  R 177. 

But  the  material  filed  in  support  of  this  application  is 
altogether  insufficient.  The  Court  should  not  act,  especially 
upon  a summary,  and  practically  ex  parte,  Chambers  ap- 
plication such  as  this,  but  upon  the  clearest  and  most  satis- 
factory evidence.  There  should  be  a careful  scrutiny  into 
each  case.  As  much  evidence,  at  least,  as  is  required  upon 
an  application  for  the  sale  of  infants’  lands,  under  the  Act, 
for  their  maintenance,  should  be  required ; the  like  safe- 
guards against  deception  and  mistake  should  be  insisted 
upon : see  Fenwick  v.  Fenwick,  20  Gr.  381 ; Goodfelloiv 
v.  Bannie , ib.  425. 

An  order  may  go  as  in  Be  McDougall,  upon  application 
by  the  trustees,  on  a written  statement  as  provided  for  in 
the  Act  (sec.  37,  ch.  110,  R.  S.  O.  1887),  supported  by  affi- 
davits of  the  trustees,  and  of  some  disinterested  competent 
person — for  instance,  a physician  or  clergyman,  having 
himself  knowledge  of  the  facts  and  circumstances — as  well 
as  the  mother ; and  affidavits  of  the  infants  shewing  that 
they  thoroughly  understood  the  nature  of  the  application 
and  the  effect  of  the  order  applied  for,  and,  of  their  own 
free  will,  desire  that  it  be  granted;  or,  if  the  applicants 
prefer  it,  an  order  may  go,  upon  the  like  material,  allow- 
ing the  trustees  to  expend  the  interest  upon  the  legacy  of 
each  infant  for  the  maintenance  of  such  infant.  In  either 
case  it  must  be  shewn  that  the  will  has  been  proved. 

If  costs  are  asked,  they  will  be  allowed  out  of  the  inter- 
est. The  costs  will  be  the  usual  fixed  amount  allowed  on 
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applications  in  Chambers  for  maintenance  out  of  a fund  in 
Court. 

As  to  the  form  of  a special  order  see  In  re  Colgan,  19 
Ch.  D.  305. 


Further  affidavits  having  been  filed ; on  the  19th  May, 
1891,  the  learned  Judge  added  : — 

The  order  may  now  go  for  payment  of  the  interest  on 
the  fund  by  the  executors  to  the  widow  for  the  support  of 
the  children,  so  long  as  it  is  so  applied  by  her.  Disburse- 
ments out  of  the  interest. 


McIlroy  v.  McIlroy  et  al. 


Notice  of  trial — Service  of,  before  defence  filed — Irregularity — Close  of 
pleadings — Rule  65 J. 

On  the  last  day  for  delivering  the  statement  of  defence,  which  was  also 
the  last  day  for  giving  notice  of  trial  for  a sittings  of  the  Court  at 
which  the  plaintiff  wished  to  go  down,  the  plaintiff,  without  waiting 
for  the  statement  of  defence,  delivered  a joinder  of  issue  and  served 
notice  of  trial  before  two  o’clock  in  the  afternoon.  Before  three  o’clock 
the  same  day  the  defendants  delivered  their  defence.  The  defendants 
were  in  no  default  : — 

Held,  that  the  notice  of  trial,  being  delivered  before  the  close  of  the 
pleadings,  was  irregular  under  Rule  654,  and  should  be  set  aside. 
Broderick  v.  Broatch,  12  P.  R.  561,  distinguished. 

[June  24,  1891. — Street,  J.] 

This  was  an  appeal  by  the  defendants  from  an  order  of 
one  of  the  local  Judges  at  Hamilton  dismissing  a motion 
of  the  defendants  to  set  aside  a notice  of  trial  served  by 
the  plaintiff,  on  the  ground  of  irregularity,  the  pleadings, 
as  the  defendants  contended,  not  having  been  closed  when 
it  was  given. 

The  facts  are  stated  in  the  judgment. 
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The  appeal  was  argued  before  Street,  J.,  in  Chambers 
on  the  16th  and  19th  June,  1891. 

C.  W.  Kerr,  for  the  defendants. 

G.  J.  Holman,  for  the  plaintiff,  relied  on  Broderick  v. 
Broatch,  12  P.  R.  561. 

Judgment  was  delivered  on  the  24th  June,  1891. 

Street,  J. — This  is  an  appeal  from  an  order  of  the  local 
Judge  at  Hamilton  refusing  to  set  aside  a notice  of  trial. 

The  statement  of  claim  was  filed  and  served  on  29th 
May,  1891.  The  6th  June  was  the  last  day  for  delivering 
statement  of  defence;  it  was  also  the  last  day  for  giving 
notice  of  trial.  On  the  6th  June  before  two  o’clock  in  the 
afternoon  the  plaintiff,  without  waiting  for  statement  of 
defence,  filed  an  issue  and  served  notice  of  trial.  The 
defendants  refused  to  receive  them  and  prepared  papers  to 
set  them  aside,  and  on  the  same  day  before  three  o’clock 
delivered  statement  of  defence.  The  learned  local  Judge 
upon  these  facts  declined  to  set  aside  the  notice  of  trial, 
relying  it  is  said  upon  the  authority  of  Broderick  v.  Broatch , 
12  P.  R.  561,  and  dismissed  the  defendants’  application.  The 
defendants  appealed  from  this  decision  and  the  matter  was 
partly  argued  on  16th  June,  1891.  Leave  was  given  on 
that  day  to  the  defendants  to  answer  certain  affidavits  filed 
upon  that  day  setting  up  a waiver  by  them,  and  the  appeal 
again  came  up  on  19th  June,  1891. 

The  affidavits  filed  by  the  defendants  satisfactorily 
answer  the  case  of  waiver  set  up  by  the  plaintiff,  and  the 
sole  question  to  be  determined  is  whether  the  notice  of 
trial  can  be  considered  as  regularly  given.  The  defendants 
here  were  in  no  default,  and  before  they  had  delivered 
their  statement  of  defence  the  plaintiff  took  upon  himself 
to  join  issue  upon  it  and  to  serve  notice  of  trial. 

Con.  Rule  654  provides  that  “after  the  close  of  the 
pleadings  either  party  may  give  notice  of  trial,”  etc. 

These  Rules  were  intended  to  govern  the  practice  of  the 
Courts,  and,  in  order  to  avoid  confusion  in  that  practice,  it 
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is  necessary  that  they  should  be  adhered  to.  In  the  present 
instance  it  appears  that  the  plaintiff’s  solicitors  have 
thought  they  might  act  in  direct  contravention  of  this 
particular  Rule  654,  because  they  wished  to  get  to  trial 
sooner  than  an  obedience  to  it  would  have  permitted  their 
doing.  There  is  not  here  the  excuse  which  induced  the 
learned  Master  in  Chambers  in  Broderick  v.  Broatch,  12 
P.  R.  561,  to  uphold  a notice  of  trial  given  under  somewhat 
similar  circumstances,  viz.,  that  the  defendant  was  in 
default,  and  was  endeavouring  to  throw  the  plaintiff  over 
a Court  at  which,  according  to  the  practice,  he  should  pro- 
perly have  had  his  action  tried.  Here  the  defendants  were 
in  no  default  and  the  plaintiff  was  therefore  entirely  astray 
in  her  practice. 

The  appeal  should  be  allowed  with  costs,  and  the  notice 
of  trial  should  be  set  aside  with  costs.  The  issue  filed 
may  stand,  because  a new  filing  and  delivery  of  it  seem  to 
be  unnecessary. 
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Begg  et  a l.  v.  Ellison. 


Parties — Appeal  to  Court  of  Appeal — Notice  of  cross-appeal — Third 
parties — Rule  821 — Variation  of  order  appealed  from. 

An  order  was  made  by  a local  Judge,  upon  the  ex  parte  application  of 
the  defendant,  allowing  him  to  serve  a third  party  notice,  but,  upon 
the  application  of  the  third  parties  so  called  upon,  this  order  was  set 
aside  by  an  order  of  the  Master  in  Chambers,  which  was  affirmed  by 
a Judge  at  Chambers  and  by  a Divisional  Court  upon  the  appeal  of  the 
defendant.  That  Court,  however,  at  the  same  time  made  an  order 
staying  the  proceedings  until  the  plaintiffs  should  add  the  third  par- 
ties as  defendants,  and  from  this  order  the  plaintiffs  appealed  to  the 
Court  of  Appeal,  not  making  the  third  parties  respondents.  The 
defendant,  however,  served  notice  of  cross-appeal  upon  the  plaintiffs 
and  the  third  parties,  by  which  he  asked  that  the  order  made  by  the 
local  Judge  might  be  restored  ; and  the  third  parties  moved  to  strike 
out  this  notice  : — 

Heidi  that  the  word  “ parties”  in  Rule  821  means  persons  who  are  par- 
ties to  the  action  or  proceeding  in  question  on  the  appeal ; and  that 
what  the  defendant  sought  by  the  cross-appeal  was  not  a variation  of 
the  order  appealed  from,  which  is  what  Rule  821  speaks  of,  but  the 
substitution  of  one  of  an  entirely  different  character ; and  the  notice 
was  struck  out. 


[June  8,  1891. — Osier , J.  A.] 

Motion  by  Graham  and  Ellen  Symington  to  strike  out 
a notice  of  cross-appeal  served  upon  them  by  the  defen- 
dant, as  “ parties”  who  might  he  affected  by  the  defen- 
dant’s contention  upon  the  cross-appeal,  the  main  appeal 
to  the  Court  of  Appeal  being  by  the  plaintiffs  from  an  order 
of  the  Queen’s  Bench  Divisional  Court,  (noted  '11  C.  L.  T. 
Occ.  N.  69),  staying  the  action  until  the  plaintiffs  should 
add  the  Symingtons  as  parties  defendant. 

The  facts  are  fully  stated  in  the  judgment. 


The  motion  flyas  argued  before  Osler,  J.  A.,  in  Cham- 
bers, on  the  3d th  May,  1891. 

Aylesworth,  Q.  C.,  for  the  Symingtons. 

W.  M.  Douglas , for  the  defendant. 

Judgment  was  delivered  on  the  8th  June,  1891. 

Osler,  J.  A. — The  appeal  in  this  case  is  between  the 
plaintiffs  and  the  defendant. 
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The  former  contend  that  the  order  of  the  Queen’s 
Bench  Division  staying  the  proceedings  until  they  shall 
have  made  certain  other  persons  parties  to  the  action,  is 
improper.  These  persons  are  not  parties  to  the  appeal, 
nor  can  they,  perhaps,  be  said  to  be  even  indirectly  affected 
by  it,  for  if  the  plaintiffs  do  proceed  under  the  order,  they 
must  make  them  parties  in  the  manner  prescribed  by  Rule 
324  ( c ),  and  they  can  make  their  full  defence  just  as  if 
they  had  been  made  parties  in  the  first  instance. 

The  order  complained  of  was  made  in  the  course  of  an 
appeal  which  proceeded  out  of  an  order  made  by  the  local 
Judge  at  St.  Thomas,  at  the  instance  of  the  defendant, 
directing  that  the  defendant  should  have  leave  to  serve 
these  persons  with  notice  of  the  grounds  of  the  plaintiffs’ 
claim  and  with  a copy  of  the  statement,  and  calling  upon 
them  to  appear  in  the  action  if  they  wished  to  dispute 
the  claim,  and  ordering  that,  in  default  of  appearance,  they 
should  not  be  entitled  in  any  future  proceeding  between 
them  and  the  original  defendant  to  dispute  the  validity 
of  the  judgment  in  the  action.  This  order,  having  been 
made  without  notice  to  the  third  parties,  was,  at  their  in- 
stance, set  aside  by  the  Master  in  Chambers,  whose  decision, 
on  the  defendant’s  appeal  therefrom,  was  affirmed  by 
Falconbridge,  J.,  and  by  the  Queen’s  Bench  Division  ; but 
the  latter  Court,  in  affirming  it  and  dismissing  the  defen- 
dant’s motion  against  it,  made  the  order  which  is  the  sub- 
ject of  the  present  appeal. 

The  defendant  now  serves  with  his  reasons  against  appeal, 
a notice  of  cross-appeal,  by  which  he  asks  that  the  order 
made  by  the  County  Judge,  in  the  first  instance,  may  be 
restored ; and  the  motion  now  before  me  it,  a motion  to 
strike  out  that  notice. 

The  question  is  whether  the  case  is  one  in  which  the 
respondent  can  properly  give  a notice  of  cross-appeal  under 
Rule  821,  which  provides  that  if  a respondent  intends 
upon  the  hearing  to  contend  that  the  decision  should  be 
varied , he  shall,  with  his  reasons  against  the  appeal,  give 
notice  of  such  contention  to  any  'parties  who  may  be 
affected  by  such  contention. 
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The  word  “parties,”  as  here  used,  must  mean  persons  who 
are  parties  to  the  action  or  proceeding  in  question  on  the 
appeal.  Now,  when  the  third  parties  procured  the  order 
which  had  been  made  by  the  County  Judge  to  be  set  aside, 
and  when  the  order  so  setting  it  aside  was  affirmed  by 
the  Divisional  Court,  the  proceeding  by  which  they  were 
affected  was  at  an  end.  A substantive  order  was  then 
made  by  the  Divisional  Court,  at  the  instance  of  the 
defendant,  of  which  they  do  not  complain,  and  of  which 
they  have,  so  far  as  I can  see,  no  reason  to  complain — an 
order  which  affects  the  plaintiffs’  proceedings  alone,  and 
against  which  they  have  now  appealed.  To  hold  that  the 
defendant  can,  by  giving  notice  of  cross-appeal,  again 
bring  the  third  parties  into  the  proceeding,  would  be  to 
hold  that,  having  submitted  to  the  disposition  of  his  ap- 
peal to  the  Divisional  Court,  and  having  accepted  and 
taken  out  an  order  of  a different  character,  he  could,  never- 
theless, have  appealed  from  the  judgment  dismissing  his 
appeal,  and  asked  to  reinstate  an  order  inconsistent  with 
that  which  he  had  taken  out. 

To  such  an  appeal  as  that,  moreover,  if  the  defendant 
had  been  competent  to  bring  it,  the  third  persons  would 
have  been  directly  parties,  and  would  have  been  entitled 
to  security  in  the  ordinary  way.  In  short,  the  answer  to 
the  defendant’s  contention  is  that  what  he  seeks  by  the 
so  called  cross-appeal,  is  not  a variation  of  the  order,  which 
is  what  Rule  821  speaks  of,  but  the  substitution  of  one  of 
an  entirely  different  character,  in  which  persons  not  inter- 
ested in  the  main  appeal,  and  not  before  the  Court,  would 
have  to  be  brought  in.  This,  I think,  the  Rule  does  not 
permit,  and  therefore,  I must  allow  the  present  motion 
with  costs  to  the  third  parties,  the  Symingtons. 
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Connolly  v.  Murrell. 

Discovery — Privilege — Communications  between  husband  and  wife — R.  S.  O. 
ch.  61,  sec.  8 — Solicitor  withdrawing  from  examination. 

The  decision  of  Street,  J.,  ante  p.  187,  affirmed  on  appeal. 

[June  27,  1891. — The  Common  Pleas  Division.'] 

Appeal  by  the  plaintiff  from  the  order  and  decision  of 
Street,  J.,  ante  p.  187,  refusing  the  plaintiff’s  motion  to 
compel  the  defendant  to  answer  certain  questions  upon  his 
examination  for  discovery  before  the  trial. 

The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Galt,  C.  J.,  and  MacMahon,  J.,  on  the  26th  May, 
1891. 

E.  R.  Cameron,  for  the  plaintiff. 

Talbot  Macbeth,  for  the  defendant. 

Judgment  was  delivered  on  the  27th  June,  1891. 

Galt,  C.  J. — The  facts  of  the  case  are  clearly  set  forth 
in  the  j udgment  of  Street,  J.  I agree  with  the  opinion  of  the 
learned  Judge,  that  the  provisions  of  sec.  8 of  ch.  61,  R.  S.  O., 
are  positive: — “ No  husband  shall  be  compellable  to  disclose 
any  communication  made  by  his  wife  during  the  marriage.” 
The  statute  does  not  say  he  shall  not  be  “ compelled,”  but 
that  he  shall  not  be  “ compellable it  therefore  follows  he 
may,  if  he  pleases,  state  conversations  with  his  wife,  but 
he  shall  not  be  compellable  so  to  do.  If,  in  a case  like  the 
present,  the  husband  makes  statements  in  support  of  his 
claim,  and  refuses  to  answer  questions  as  to  the  other  con- 
versations, he  cannot  be  compelled  so  to  do,  but  his  refusal 
may  be  the  subject  of  comment  as  to  the  value  of  his 
testimony  and  would  probably  weaken  its  effect.  As  to 
striking  out  portions  of  his  depositions,  I quite  agree  with 
the  learned  Judge  that  if  the  plaintiff’s  counsel  thought 
tit  to  retire,  because  the  examiner  ruled  against  him  as 
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respects  the  evidence  of  the  defendant,  he  did  so  of  his 
own  accord,  and  did  not  thereby  put  an  end  to  the  exami- 
nation. 

MacMahon,  J. — My  learned  brother  Street  has  stated 
fully  in  his  judgment  howT  the  question  upon  which 
this  appeal  is  taken  arose.  The  point  of  law  raised  is 
thoroughly  discussed  in  the  judgment  appealed  from,  and  I 
fully  concur  in  . the  conclusion  reached  by  my  learned 
brother. 

I think  most,  if  not  all,  of  the  information  required  by 
the  plaintiff  might  have  been  obtained  from  the  defendant 
on  his  examination,  by  getting  the  statements  made  by 
him  to  his  wife,  ^without  reference  to  those  made  by  his 
wife  to  him,  which  were  not  procurable. 

On  the  point  raised  reference  may  be  made  to  Thick- 
nesse  on  Husband  and  Wife,  pp.  295-6. 

I agree  that  the  appeal  should  be  dismissed  with  costs. 


Appeal  dismissed  with  costs. 
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Turner  v.  Crozier. 

Sheriff— Poundage — Allowance  in  lieu  thereof — Rule  1233 — Goods 
seized  not  those  of  execution  defendant. 

Where  goods  seized  by  a sheriff  under  execution,  and  sold  under  an  inter- 
pleader order,  were  afterwards  found  to  be  the  goods  of  the  claimant 

therein  and  not  of  the  execution  defendant  : — 

Held,  that  the  sheriff  was  not  entitled  under  Rule  1233  to  an  allowance 

in  lieu  of  poundage  in  respect  of  the  goods  seized. 

[July  3,  1891. — Ferguson , J.] 

Appeal  by  the  plaintiff  from  the  taxation  by  the  local 
Master  at  Chatham  of  the  bill  of  costs  and  charges  of  the 
sheriff  of  Kent  in  respect  of  a seizure  of  goods  under 
execution. 

The  appeal  was  argued  before  Ferguson,  J.,  in  Cham- 
bers, on  the  29th  June,  1891. 

C.  D.  Scott,  for  the  plaintiff. 

Aylesworth,  Q.  C.,  for  the  sheriff. 

Judgment  was  delivered  on  the  3rd  July,  1891. 

Ferguson,  J. — Appeal  from  a taxation  before  the  Mas- 
ter at  Chatham. 

The  execution  creditor  directed  the  sheriff  to  seize,  point- 
ing out  specifically  the  property  to  be  seized,  the  same 
being  a store  of  goods. 

After  the  seizure  the  goods  were  claimed,  and  interplea- 
der proceedings  followed. 

The  claimant  failed  to  pay  the  value  into  Court  or  to< 
give  security  as  provided  for  in  the  interpleader  order,  and, 
pursuant  to  the  other  alternative  in  the  order,  the  sheriff 
sold  the  goods  and  paid  the  proceeds  of  the  sale  into 
Court. 

At  the  trial  of  the  interpleader  issue  the  claimant  suc- 
ceeded, and  it  is  now  not  disputed  that  he  was  the  owner 
of  the  goods,  etc. 

The  sheriff  is  taxing  his  bill  of  costs  and  charges,  and 
the  Master  at  Chatham  has  allowed  him  a sum  for  posses- 
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sion  money,  and  another  sum  in  lieu  of  poundage,  being 
about  the  sum  that  poundage  would  amount  to  if  con- 
sidered as  poundage. 

The  appeal  is  in  regard  to  those  two  items  only.  On 
the  argument,  after  some  remarks  from  myself,  the  appeal 
as  to  the  amount  allowed  for  possession  money  was  not 
further  persisted  in,  and  the  only  remaining  question  or 
matter  is  as  to  the  allowance  made  in  lieu  of  poundage, 
and  called  in  the  bill  “poundage  on  $1,697.50,  six  per 
cent,  on  the  first  $1,000.” 

The  appellant  contends  that  the  sheriff  is  not  entitled  to 
any  sum  whatever  in  this  respect.  The  contention  was 
not  that  too  great  a sum  had  been  allowed,  but  that  no 
sum  whatever  should  have  been  allowed ; and  I am  not 
given  any  means  of  considering  whether  or  not,  assuming 
that  any  amount  should  be  allowed,  the  sum  allowed  by 
the  learned  Master  is  too  great  or  the  contrary  of  this.  I 
am,  as  I understand  the  appellant,  to  say  whether  or  not 
the  sheriff  is  entitled  to  any  sum,  and  if  so,  the  amount 
allowed  is  to  be  the  amount.  I may  here  say  that  the 
contention  of  the  appellant  seems  to  me  unjust  and  un- 
reasonable ; yet,  if  he  is  correct  in  his  view  of  the  law  bear- 
ing upon  the  subject,  he  has  a right,  of  course,  to  the  benefit, 
or  supposed  benefit,  arising  upon  the  contention. 

This  allowance  to  the  sheriff,  was,  I doubt  not,  made 
under  the  provisions  of  Rule  1233*  of  the  Consolidated 
Rules,  which,  as  I recollect,  was  taken  from  a statute  upon 
the  subject.  This  is  the  Rule  invoked  in  support  of  the 
allowance  of  the  item  in  the  argument  of  the  appeal  before 
me,  counsel  saying  that  his  reliance  was  solely  upon  its 
provisions. 

* Rule  1233  provides  that  “ * * in  case  the  personal  estate,  except 

chattels  real,  of  the  defendant  is  seized  or  advertised  on  or  under  an  exe- 
cution, but  not  sold  by  reason  of  satisfaction  having  been  otherwise 
obtained,  or  from  some  other  cause,  and  no  money  is  actually  made  by 
the  sheriff  on  or  by  force  of  such  execution,  the  sheriff  shall  be  entitled 
to  the  fees  and  expenses  of  execution  and  poundage  only  on  the  value  of 
the  property  seized  not  exceeding  the  amount  indorsed  on  the  writ,  or 
such  less  sum  as  the  Court  or  a Judge  may  deem  reasonable.” 
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The  provisions  of  the  Rule  are  very  comprehensive,  but 
it  seems  clear  to  me  that  they  cannot  apply  to  this  case, 
for  the  short  reason  that  the  goods  that  were  seized  by  the 
sheriff  were  not  personal  estate  of  the  execution  defen- 
dant. The  Rule  provides  for  the  case  of  the  personal 
estate,  except  chattels  real,  of  the  defendant  being  seized 
or  advertised  on  or  under  the  execution,  but  not  sold,  by 
reason  of  satisfaction  having  been  otherwise  obtained,  or 
from  some  other  cause,  no  money  being  actually  made  by 
the  sheriff  on  or  by  force  of  the  execution.  In  such  a case 
the  sheriff  is  entitled  as  stated  in  the  Rule.  His  right  is, 
however,  plainly  rested  and  based  upon  the  fact  firstly 
mentioned  in  this  part  of  the  Rule,  namely,  the  seizing  or 
advertising  of  personal  estate  of  the  defendant  in  the 
execution.  In  the  present  case  the  seizure  was  a seizure 
of  goods  then  supposed  to  be  goods  of  the  execution 
defendant ; but,  upon  the  trial  of  the  question  as  to  the 
ownership  of  them,  they  were  found  to  be  the  goods  of 
the  claimant  in  the  interpleader,  and  not  the  goods  of  the 
defendant  in  the  execution.  This  one  consideration  shews 
plainly,  I think,  that  the  Rule  does  not  apply  to  the  case, 
and  that  the  allowance  to  the  sheriff  could  not  properly 
be  made  under  its  provisions. 

In  the  case  Inglis  v.  McLellan  * that  I referred  to 
during  the  argument,  the  goods  seized  were  the  property 
of  the  defendant,  and  for  this  reason  it  was  different 
from  the  present  case. 

For  the  reasons  that  I have  endeavoured  to  state,  I am 
of  the  opinion  that  the  appeal,  in  respect  to  the  item  called 
b}r  the  name  “ poundage”  in  the  bill  of  cost  and  charges, 
must  be  allowed. 

The  appeal  as  to  the  other  item  was,  as  I have  already 
said,  not  pressed.  It  was  virtually  abandoned.  As  to  this 
item  the  appeal  is  dismissed. 

I may  add  that,  in  the  circumstances  appearing,  I am 
sorry  to  be  driven  to  the  allowance  of  the  appeal  as  to  the 
item  called  “ poundage,”  as  I think  a proper  sum  should  in 

* Not  reported  ; decided  by  Ferguson,  J.,  on  the  1st  December,  1888. 
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justice  be  paid  to  the  sheriff,  and  that  the  equivalent  of 
poundage  would  not  be  an  unreasonable  measure  of  that 
sum  ; but,  on  this  appeal,  I cannot  see  my  way  to  any  con- 
clusion but  the  one  that  I have  stated. 

There  will  be  no  costs  of  the  appeal. 


Cornell  et  al.  v.  Smith. 


Parties — Action  to  establish  will — Next  of  kin  of  testator — Adjournment  of 
trial — Removal  of  case  from  Surrogate  Court. 

The  plaintiffs  propounded  a will  in  a Surrogate  Court  under  which  they 
took  the  whole  estate  and  were  named  as  executors.  The  defendant, 
who  was  one  of  several  next  of  kin,  all  having  an  equal  interest  if  the  will 
was  invalid,  contested  its  validity,  and  the  case  was  removed  into  the 
High  Court.  The  other  next  of  kin  also  disputed  the  will,  but  were 
not  acting  in  concert  with  the  defendant. 

Upon  an  objection  taken  by  the  defendant  at  the  trial : — 

Held , that  the  other  next  of  kin  should  be  made  parties  ; and  the  trial  was 
adjourned  for  that  purpose,  it  appearing  that  they  could  conveniently 
be  added. 

[December  10,  1890 — Meredith , J.] 

This  case  was  removed  from  the  Surrogate  Court  of  the 
County  of  York  into  the  High  Court,  and  came  on  for  trial 
before  Meredith,  J.,  at  the  Toronto  Chancery  sittings,  on 
the  9th  December,  1890. 

An  objection  was  raised  by  the  defendant  as  to  the  want 
of  proper  parties,  and  was  argued  on  the  9th  and  10th 
December,  1890. 

Osier , Q.  C.,  and  H.  S.  Osier , for  the  defendant,  referred 
to  R.  S.  O.  1877  ch.  46,  sec.  49 ; Rules  370,  315,  316. 

Lour,t,  Q.  C.,  and  Heighington , for  the  plaintiffs,  referred 
to  Howell’s  Surrogate  Court  Practice,  p.  335 ; secs.  4 and 
10  of  the  Devolution  of  Estates  Act,  R.  S.  O.  ch.  108. 

The  trial  J udge  referred  during  the  argument  to  secs. 
32  and  51  of  the  Surrogate  Courts’  Act,  R.  S.  0.  ch.  50; 
O'Neill  v.  Oiven,  17  O.  R.  at  p.  529;  Jones  v.  Jones,  7 P. 
D.  66  ; and  at  the  conclusion  of  the  argument  gave 
judgment  as  follows: 
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Meredith,  J. — The  plaintiffs,  as  executor  and  executrix, 
propound  the  will  in  question.  The  one  defendant  contests 
its  validity  on  the  grounds  of  incapacity,  coercion,  mis- 
take, and  undue  influence.  Such  are  the  pleadings  in  the 
Surrogate  Court,  from  which  the  case  was  removed  under 
sec.  31  of  the  Surrogate  Courts  Act. 

The  defendant  is  one  of  several  next  of  kin  and  heirs- 
at-law  of  the  deceased,  all  having  an  equal  interest  in  the 
estate  in  question,  if  the  will  he  invalid.  Under  the  will 
the  plaintiffs  take  the  whole  of  the  estate.  The  amount 
involved  is  large. 

The  objection  is  taken  that  the  action  cannot,  or  ought 
not  to  be  permitted  to,  proceed  in  the  absence  of  the  other 
next  of  kin  and  heirs-at-law.  There  would  have  been  no 
difficulty  in  making  them  parties.  They  dispute  the  vali- 
dity of  the  will,  but,  it  is  said,  have  not  acted,  and  are 
not  acting,  in  concert,  or  altogether  in  harmony,  with  the 
defendant,  in  their  objections  to  it. 

I have  to  determine  whether  the  trial  ought  to  proceed 
in  their  absence. 

Under  sec.  32  of  the  Surrogate  Courts  Act  the  High 
Court  has  full  power  to  determine  the  cause,  and  may 
cause  any  question  of  fact  arising  therein  to  be  tried  by  a 
jury,  “ and  otherwise  deal  with  the  same  as  with  any  cause 
or  claim  originally  entered  in  the  said  Court” 

I think  that  the  other  next  of  kin  should  be  made  par- 
ties to  the  action. 

A determination  in  favour  of  the  plaintiffs  of  the  ques- 
tions raised  in  these  pleadings,  though  not  binding  upon 
them,  could  not  but  be  prejudicial  to  them  in  any  future 
contest  over  the  same  matter,  if  it  would  not,  as  it  might, 
deter  them  from  litigating  the  matter  over  again,  and  so 
be  practically  an  adjudication  upon  their  rights  behind 
their  backs.  It  is  in  the  interests  of  justice,  as  well  as  of 
the  parties,  that  there  should  not  be  double  or  more  fre- 
quent trials  of  the  same  questions  between  different  par- 
ties. The  practice  now  requires  — even  more  so  than  it 
did  in  the  Court  of  Chancery — that  all  persons  interested 
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should  be  made  parties  to  the  record,  so  that  the  whole 
matter  may  be  disposed  of  at  one  time : Gibbons  v.  Dar- 
vill,  12  P.  R.  at  p.  479;  subject,  of  course,  to  the  provisions 
■of  the  several  Rules  permitting  proceedings  to  be  taken 
for,  or  in  the  absence  of,  some  of  the  persons  interested, 
such  as  Consolidated  Rules  315  to  323. 

I feel  that  I ought  not  to  permit  the  plaintiffs  to  proceed 
in  the  absence  of  the  other  next  of  kin,  who  could  have 
been  conveniently  made  parties  and  who  can  now,  without 
any  difficulty,  be  added ; that  all  interests  will  be  promoted 
by  having  the  validity  or  invalidity  of  the  will  once  for 
all  tried  and  determined. 

The  provisions  of  the  “ Devolution  of  Estates  Act,”  and 
the  powers  which,  under  it,  legal  personal  representatives 
acquire,  as  well  as  the  provisions  of  the  Act  53  Vic.  ch. 
29  (0.),  sec.  2,  afford  additional  reasons  for  now  requiring, 
where  it  is  practicable,  that  all  persons  entitled  to  oppose 
the  grant  of  probate  should  be  made  parties  to  litigation 
such  as  this. 

The  trial  must,  therefore,  be  postponed  until  the  next 
sittings ; the  plaintiffs  must  amend  by  adding  as  defen- 
dants the  other  next  of  kin  ; a copy  of  the  pleadings  must 
be  served  upon  the  added  defendants,  with  a copy  of  the 
order  to  be  made  adding  them ; and  they  must  plead 
within  the  usual  time  ; and  all  other  proceedings  may'  be 
taken,  according  to  the  usual  practice,  so  as  to  bring  the 
case  down  for  trial,  against  them,  as  well  as  the  present 
defendant,  at  the  said  next  sittings. 

The  costs  of  the  day,  and  all  other  costs  occasioned  by, 
or  arising  out  of,  the  amendment  and  adding  of  the  parties, 
will  be  costs  in  the  cause. 

If  that  has  not  been  already  done,  the  parties  can  pro- 
cure, in  the  Surrogate  Court,  the  appointment  of  an 
administrator  pendente  Lite,  so  that  the  necessary  delay 
need  not  interfere  with  the  proper  protection  and  manage- 
ment of  the  estate. 

It  is  to  be  regretted  that  this  question  was  not  raised  at 
a much  earlier  stage  of  the  proceedings ; that  the  costs  of 
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preparing  for  trial  now  will  be  wasted  ; but  a fair  and  full 
trial  is  more  important  than  a less  expensive  and  not  con- 
clusive one  : and  it  may  be  that  the  postponement  of  the 
trial,  and  adding  of  parties,  now,  will  in  the  end  bring 
about  a less  expensive  and  speedier  final  determination  of 
the  matters  in  question  ; less  expensive  and  speedier,  cer- 
tainly, than  a trial  now  upon  this  record  ; and  another 
action  and  trial,  or  other  actions  and  trials  by  or  against 
the  other  next  of  kin  attacking  or  to  establish  the  same 
will,  if  any  such  actions  should  be  brought. 

My  inclination  was  to  refuse  costs  to  the  plaintiffs,  be- 
cause they  ought  to  have  added  all  necessary  parties  ; to  the 
defendant  for  not  sooner  objecting.  Both  parties  are  to 
blame  for  the  costs  which  will  be  thrown  away  ; but  both 
desire  and  ask  to  have  them  made  costs  in  the  cause,  and 
I have  acceded  to  that  request,  because  the  practice  in 
cases  transferred  from  the  Surrogate  Courts  is,  perhaps,  not 
so  clear  as  to  make  the  errors  inexcusable. 

See  O' Sullivan  v.  Phelan , before  the  Court  of  Appeal, 
not  reported  (a). 


(a)  O’Sullivan  v.  Phelan  was  an  action  for  the  construction  of  a will. 
The  judgment  of  Robertson,  J.,  is  reported  17  O.  R.  730,  where  the 
facts  are  stated. 

The  plaintiff  appealed  to  the  Court  of  Appeal,  where  the  case  came  on 
for  argument  before  Hagarty,  C.  J.  0.,  Burton,  Osler,  and  Maclennan, 
JJ.  A.,  on  the  13th  November,  1889. 

F.  A.  Anglin,  for  the  appellant  and  the  infant  defendants. 

The  adult  defendants,  the  respondents,  were  not  represented. 

On  the  appeal  coming  on  and  being  opened  by-  counsel  for  the  appellant, 
the  Court  pointed  out  that  the  heirs-at-law  of  the  testator  whose  will 
was  in  question,  and  who  were  interested  in  maintaining  the  judgment 
appealed  from,  were  not  before  the  Court,  either  by  representation  or 
otherwise,  and  that  the  appeal  could  not  proceed. 

The  appeal,  therefore,  stood  over  for  the  appellant  to  make  any  applica- 
tion that  he  might  be  advised  to  make. 

On  the  16th  December,  1889,  Anglin , for  the  plaintiff,  moved,  on  con- 
sent of  all  parties,  before  Maclennan,  J. A.,  in  Chambers,  for  an  order 
appointing  some  one  or  more  of  the  parties  to  represent  the  heirs-at-law 
of  the  testator,  pursuant  to  Rules  315  and  316,  or  to  add  Thomas  O’Con- 
nor, executor  of  the  testator’s  will,  as  a defendant  to  represent  the  absent 
heir  or  heirs,  pursuant  to  Rule  309  and  the  provisions  of  the  Devolution 
of  Estates  Act. 
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W.  H.  Blake,  for  Thomas  O’Connor,  consented. 

The  application  was  supported  by  an  affidavit  of  the  appellant,  from 
which  it  appeared  that  the  testator  had  two  brothers  and  five  sisters. 
One  of  these  brothers,  Jeremiah,  survived  the  testator  and  was  named  in 
his  will.  It  was  said  that  he  was  now  dead,  leaving  two  adult  daughters, 
who  were  supposed  to  be  in  or  near  Detroit  in  the  State  of  Michigan,  but 
whether  he  died  intestate  or  not  was  not  stated.  The  other  brother, 
Patrick,  died  before  the  testator,  and  his  two  sons  were  the  devisees 
named  in  the  will  and  were  parties  to  the  action,  and  his  daughter, 
Ellen  Phelan,  was  one  of  the  defendants,  and  was  the  only  one  of  the 
defendants  who  was  interested  as  one  of  the  testator’s  heirs-at-law  in 
supporting  the  judgment.  ' A sister  of  the  testator,  Mrs.  O’Neill,  was 
dead,  but  whether  she  died  before  or  after  the  testator,  and  whether 
testate  or  intestate,  did  not  appear.  She  left  two  sons  and  five  daughters, 
all  still  living,  and  the  latter  all  married,  and  also  said  to  be  living  near 
Chatham  in  this  Province,  except  one  who  lived  in  the  county  of  York. 
Another  sister  of  the  testator,  Mrs.  Martin,  who  had  one  son,  was  with 
her  son,  if  alive,  somewhere  in  the  State  of  Michigan.  Another,  Mrs. 
Dempsey,  was  dead,  but  when,  or  whether  testate  or  intestate,  did  not 
appear,  leaving  four  children,  who  were  still  living,  three  of  whom  lived 
in  the  county  of  York.  But  little  was  known  of  the  other  two  daughters. 

Maclennan,  J. A.,  after  consideration,  was  of  opinion  that  it  was  a 
proper  case  to  apply  the  two  Pules  referred  to,  and  to  allow  the  whole 
class  to  be  made  parties  by  representation.  He  did  not,  however,  think 
it  would  be.  proper  to  appoint  the  surviving  executor  to  represent  the 
heirs,  seeing  that  there  were  many  of  the  heirs  who  were  known,  and  who 
were  easily  accessible  to  be  made  parties.  He  thought,  therefore,  that 
two  or  three  of  the  known  heirs-at-law  should  be  made  parties  to  the 
action  ; and  that  the  statement  of  claim  should  be  amended  so  as  to  shew 
that  these  defendants  were  so  made  parties  as  representing  not  only  their 
own  interests  but  those  of  the  other  heirs  as  well.  He  also  thought  it 
evident  that  the  action  required  amendment  in  other  respects.  He 
pointed  out  that  the  plaintiff  represented  her  husband’s  estate,  and  it  was 
improper  to  make  the  infants  parties  at  all,  and  they  ought  to  be  dismissed 
with  costs,  as  unnecessary  parties,  referring  to  Be  Cooper,  20  Ch.  D.  611, 
635.  He  was  of  opinion,  however,  that  he  had  no  power  in  Chambers  to 
do  what  was  required  ; that  the  powers  of  amendment  conferred  by  the 
statute  were  to  be  exercised  by  the  Court  and  not  by  a Judge  ; and  he 
therefore  directed  that  the  motion  should  be  brought  on  before  the  full 
Court  of  Appeal. 

On  the  7th  February,  1890,  the  motionk was  brought  on  before  the  Court 
composed  as  before,  and  the  same  counsel  appeared. 

The  Court  were  of  the  same  opinion  as  the  learned  Judge  in  Chambers, 
and  therefore  set  aside  the  judgment  of  Robertson,  J.,  and  ordered  that 
the  action  should  be  dismissed  as  against  the  infant  defendants  with  costs 
to  be  paid  by  the  plaintiff,  and  that  their  names  should  be  struck  out 
of  the  style  of  cause  ; that  the  action  be  then  remitted  to  the  Chancery 
Division  of  the  High  Court  to  be  further  proceeded  with  as  the  parties 
might  be  advised. 

No  further  proceedings  were  taken  in  the  action. 
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Simpson  v.  Chase. 


Attachment  of  debts — Insurance — Adjustment  of  loss — Division  Court  attach- 
ment— Appeal  to  Court  of  Appeal — Time  for  giving  security — Service 
of  garnishee  summons — Local  agent  of  foreign  insurance  company — 
Defence  of  garnishee — Notice  of  rejection— Time — R.  S.  O.  ch.  51,  secs. 
149,  178,  182,  185,  188— Con.  Rule  935. 

1.  Security  upon  a Division  Court  appeal  may  be  given  by  deposit  after 
the  ten  days’  delay  allowed  by  sec.  149  of  the  Division  Courts  Act, 
R.  S.  O.  ch.  51. 

2.  Service  of  a Division  Court  after- judgment  garnishee  summons  upon 
the  local  agent  of  a foreign  insurance  company,  whose  powers  were 
limited  to  receiving  and  transmitting  applications  : — 

Held,  effective,  having  regard  to  the  provisions  of  secs.  182  and  185,  sub- 
sec. 3,  of  R.  S.  0.  ch.  51. 

3.  Where  the  defence  of  the  garnishee  is  put  in  after  the  expiration  of 
the  eight  days  from  service  of  the  summons  allowed  by  sec.  188,  sub- 
sec. 2,  of  R.  S.  O.  ch.  51,  so  long  as  it  is  put  in  in  sufficient  time  to 
enable  the  creditor  to  give  notice  rejecting  it,  and  for  the  clerk  to 
transmit  such  notice  to  the  garnishee,  the  latter  is  not  bound  to  attend 
the  trial  if  such  last  mentioned  notice  is  not  given,  and  the  creditor 
cannot  proceed  to  the  trial  of  the  action  until  that  is  done. 

4.  A claim  under  an  insurance  policy  for  a loss,  the  amount  of  which  has 
been  settled  and  adjusted,  is  not  a debt  which  can  be  attached  under 
sec.  178  of  R.  S.  O.  ch.  51 ; and  Con.  Rule  935  does  not  apply  to  Divi- 
sion Courts. 

Semble,  even  if  it  did,  that  such  a claim  could  not  be  attached  so  long  as 
the  insurance  company’s  right  to  have  the  money  applied  in  rebuilding 
was  open. 

[June  27,  1891. — Osier,  J.  A.] 

An  appeal  by  the  garnishees,  the  Agricultural  Insurance 
Company  of  Watertown,  New  York,  from  the  first  Division 
Court  in  the  county  of  Kent. 

The  facts  appear  in  the  judgment. 

The  appeal  was  argued  before  Osler,  J.  A.,  on  the  13th 
June,  1891. 

Aylesworth,  Q.  C.,  for  the  appellants. 

C.  L.  Lewis,  for  the  plaintiff,  the  respondent. 

Judgment  was  delivered  on  the  27th  June,  1891. 

Osler,  J.  A. — This  was  an  appeal  by  the  garnishees  from 
the  judgment  of  the  junior  Judge  of  the  county  of  Kent 
dismissing  their  application  for  a new  trial.  A preliminary 
objection  was  taken  by  Mr.  Lewis,  for  the  plaintiff,  that  the 
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appeal  was  out  of  time,  security  not  having  been  given 
within  the  ten  days’  delay  allowed  by  the  J udge  under  sec. 
149  of  the  “Division  Courts  Act,”  R.  S.  0.  ch.  51.  The 
appellants  made,  it  appears,  two  unsuccessful  attempts  to 
give  security  by  bonds  which  the  Judge  disallowed,  and 
they  then  after  the  ten  days  had  elapsed  took  the  simpler 
course  of  depositing  $50  in  Court  under  sec.  151  and  the 
amending  Act,  and  obtained  from  the  clerk  the  certified 
copy  of  the  proceedings,  which  was  duly  filed  with  the 
registrar  of  the  Court  of  Appeal  within  two  weeks  there- 
after, as  required  by  sec.  152. 

In  answer  to  this  objection  Mr.  Ay les worth  cited  the 
case  of  Boyd  v.  Brander,  decided  4th  September,  1890,*  in 
which  it  was  held  by  my  brother  Maclennan  that  the 
security  might  be  effectively  given  after  the  expiry  of  the 
delay,  the  statute  not  expressly  enacting  to  the  contrary. 
As  it  is  desirable  that  the  practice  should  be  uniform,  I 
follow  that  decision  for  the  present,  without  expressing  any 
opinion  of  my  own  upon  the  construction  of  the  Act. 

I proceed  to  consider  the  merits  of  the  appeal.  The 
garnishees  are  an  insurance  company,  a foreign  corporation, 
having  their  head  office  at  Watertown,  N.  Y.,  and  a manager 
and  statutory  agent  for  Ontario  in  Toronto.  They  have 
also  a local  agent  at  Chatham,  who  has  acted  for  them  there 
for  the  past  three  years,  but  with  no  other  power,  so  far 

* In  Boyd  v.  Brander,  upon  an  appeal  from  the  fifth  Division  Court  in  the 
county  of  Grey,  it  was  objected  that  the  appeal  failed  because  the  security 
was  not  perfected  within  ten  days  from  the  delivery  of  the  judgment. 
The  contention  in  favour  of  this  objection  was  that,  by  secs.  148  to  153, 
inclusive,  of  R.  S.  O.  ch.  51,  the  proceedings  in  Division  Court  appeals 
are  to  be  the  same  as  in  County  Court  appeals,  and  therefore  the  appeal 
is  only  authoi’ized  in  case  the  security  is  completed  within  the  ten  days 
mentioned  in  sec.  149,  just  as  under  R.  S.  O.  ch.  47,  the  appeal  is  only 
given  provided  the  security  is  given  within  the  time  the  proceedings  are 
stayed,  not  exceeding  thirty  days. 

Maclennan,  J.  A. — I have  examined  these  sections  carefully,  and  I am 
unable  to  see  that  the  time  for  perfecting  the  security  is  restricted  to  the 
ten  days  during  which  the  Judge  is  authorized  to  stay  proceedings.  The 
stay  of  proceedings  is  authorized  in  order  to  give  the  appellant  time  to 
give  security,  but  it  is  not  said  that  there  shall  be  no  appeal  unless  it  is. 
given  within  that  time.  I therefore  overrule  this  objection. 
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as  appears,  than  to  receive  and  transmit  applications  for 
insurance. 

One  of  the  judgment  debtors  had  a fire  insurance  policy 
in  the  company.  A loss  occurred  and  a claim  was  made 
thereon.  One  Andrews  was  sent  out  by  the  general  agent 
to  Chatham  to  investigate  and  adjust  the  loss,  and  to  report 
thereon.  He  adjusted  it  at  the  sum  of  $500,  which  the 
insured  agreed  to  accept  in  consideration  of  prompt  pay- 
ment. This  was  on  the  24th  January,  1891,  and  Andrews 
returned  to  Toronto  with  an  order  from  the  insured  upon 
the  company  to  pay  to  him  the  amount  so  adjusted  and 
settled  on. 

On  the  same  day  the  judgment  creditor  issued  a gar- 
nishee summons  in  the  first  Division  Court  in  Kent,  under 
secs.  181,  189,  of  the  Division  Courts  Act,  against  the 
judgment  debtors  and  the  garnishees,  to  attach  all  debts 
due  and  owing  by  them  to  the  judgment  debtor,  and  served 
it  on  the  local  agent  of  the  company  in  Chatham. 

On  the  morning  of  the  26th  January  Andrews  reported 
the  adjustment  of  the  loss,  which  the  managers  approved 
of,  and  thereupon  gave  him  an  accepted  cheque  of  the 
company  for  the  amount.  This  was  at  ten  o’clock,  a.m., 
and  on  the  same  day,  about  three  hours  afterwards,  the 
creditor,  having,  it  would  seem,  but  little  confidence  in  the 
validity  of  the  service  on  the  local  agent  on  the  24th, 
caused  the  garnishee  summons  to  be  served  on  the  man- 
ager and  statutory  agent  in  Toronto.  The  summons  was 
returnable  at  the  sittings  of  the  Court  held  on  the  24th 
February,  1891,  and  the  garnishees  were  required,  in  accor- 
dance with  sec.  188,  sub-sec.  2,  Division  Courts  Act,  to  file 
notice  of  their  defence  or  admission  of  liability  in  eight 
days  after  service. 

A notice  disputing  liability  was  in  fact  filed  with  the 
clerk,  though  not  until  7th  February.  The  solicitor,  at 
the  time  he  transmitted  it,  requested  the  clerk  to  inform 
him  of  the  practice  pursued  by  the  Judge  in  Chatham,  in 
calling  upon  the  garnishees  to  appear,  etc.  The  clerk 
replied  that  the  Judge  “ usually  made  the  primary  creditor 
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prove  his  claim  when  a notice  was  put  in  by  the  garnishee.’' 
No  notice  was  given  by  the  creditor  admitting  or  rejecting 
the  defence,  probably  because  the  notice  disputing  liability 
had  not  been  filed  within  the  eight  days,  though  this  was 
not  suggested  on  the  argument  before  me.  At  all  events, 
the  garnishees,  apparently  relying  on  the  fact  that  no  such 
notice  had  been  given  by  the  creditor,  assumed  that  they 
need  not  attend,  and  they  did  not  in  fact  appear  at  the 
trial.  The  only  evidence  of  importance  was  that  of  the 
local  agent,  who  said  that  he  had  been  served  with  the 
summons  on  the  24th  January;  that  there  was  a loss  and 
a risk  with  the  garnishees  against  fire  prior  to  the  service 
on  me.  Loss  adjusted,  I think  by  one  Hillman,  local 
inspector.”  (This  was  an  error).  “ Before  service,  loss 
adjusted  as  I understood — not  for  the  full  amount.” 

Charles  Moore  said  that  he  served  the  judgment  debtor 
on  the  2nd  February,  and  that  she  said  she  had  settled 
with  the  company  and  got  the  money. 

Judgment  was  given  in  favour  of  the  primary  creditor 
against  the  garnishees  for  the  full  amount  of  his  claim  ; 
and  an  application  for  a new  trial,  on  affidavits  setting 
forth  the  facts  above  mentioned,  was  refused.  The  appeal 
is  from  that  refusal. 

The  garnishees  contend  (1)  that  there  was  no  valid 
service  upon  them  until  the  26th  January,  when  the  sum- 
mons was  served  upon  their  statutory  agent,  at  which 
-time  the  money  had  been  paid  over  to  the  debtor's  agent ; 
(2)  that,  in  the  absence  of  a notice  by  the  creditor  reject- 
ing the  defence,  they  were  not  bound  to  attend  the  trial 
and  that  the  Judge  had  no  power  to  proceed  in  their 
absence ; (3)  that  if  the  service  on  the  local  agent  on  the 
24th  was  a good  service,  there  was  nevertheless  no  gar- 
nishable  debt  then  due  and  owing  by  them  to  the  primary 
debtor,  and  that  no  such  debt  was  proved  at  the  trial. 

Mr.  Lewis,  for  the  primary  creditor,  argued  very  forcibly 
that  the  service  on  the  local  agent  on  the  24th  January 
was  a good  service,  and  that  the  effect  of  the  adjustment 
of  the  claim  or  loss  was  to  convert  the  claim  upon  the 
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policy  into  a debt  attachable  under  the  “ Division  Courts 
Act,”  or  the  Rules  of  the  Ontario  Judicature  Act  relating 
to  attachment  of  debts. 

Dealing  with  the  objections  of  the  garnishees  in  their 
order,  I am  of  opinion  (1)  that  the  service  on  the  24th 
was,  by  force  of  secs.  182  and  185,  sub-sec.  3,  an 
effective  service  upon  the  garnishees,  if  there  was  then 
any  attachable  debt  due  by  them  to  the  debtor. 

Where  the  creditor’s  claim  is  a judgment,  and  the  gar- 
nishees are  a body  corporate,  not  having  their  chief  place 
of  business  within  the  province,  the  summons  is  to  be 
issued  from  the  Division  Court  in  which  judgment  was 
recovered,  and  to  be  served  upon  the  agent  of  the  body 
corporate  whose  office  is  within  that  division  or  nearest 
thereto,  (sec.  182)  ; and  every  person  who  within  Ontario 
transacts  or  carries  on  any  business  of  or  business  for 
such  body  corporate,  shall,  for  the  purposes  of  this  section 
and  of  sec.  182,  be  deemed  the  agent  thereof : sec.  185, 
sub-sec.  3. 

It  is  impossible,  in  the  face  of  these  plain  words,  to  hold 
that  in  Division  Court  attachments  the  creditor  is  shut  up 
to  a service  on  the  statutory  agent.  He  is  in  a better 
position  than  is  a creditor  in  the  County  Court  or  the 
High  Court  in  this  respect,  but  ita  lex  est  scripta. 

2.  The  section  188,  sub-sec.  2,  is  most  awkwardly  and 
loosely  drawn,  but  I am  disposed  to  think  that  even  if  the 
defence  of  the  garnishee  was  put  in  after  the  expiration 
of  the  eight  days  after  service,  so  long  as  it  was  put  in  in 
sufficient  time  to  enable  the  creditor  to  give  notice  reject- 
ing it,  and  for  the  clerk  to  transmit  such  notice  to  the  gar- 
nishee, the  latter  would  not  be  bound  to  attend  the  trial 
if  such  last  mentioned  notice  was  not  given,  and  the  credi- 
tor would  not  be  able  to  proceed  to  the  trial  of  the  action 
until  that  was  done.  The  object  of  the  section  is  to  relieve 
the  garnishee  from  the  expense  of  attending  the  Court 
and  defending  the  case,  if  the  creditor  will  accept  his 
admission  of  liability,  or  will  tell  him  that  he  will  not 
dispute  his  defence.  The  onus  of  doing  this  is  on  the 
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creditor,  and  the  garnishee,  having  filed  his  defence  or 
admission,  need  not  concern  himself  further  unless  the 
former  warns  him  that  he  must  be  prepared  to  support  it. 

I think,  therefore,  that,  on  this  ground  alone,  a new  trial 
should  have  been  granted,  but  as  the  remaining  objection 
strikes  at  the  root  of  the  case,  I must  dispose  of  it. 

We  must  look  at  the  Division  Courts  Act,  sections  178,. 
170,  184,  and  189,  to  see  what  the  primary  creditor  may 
attach.  It  is  “all  debts  owing  to  the  primary  debtor, 
whether  due  or  not  due.”  Unliquidated  damages  are  not 
the  subject  of  attachment.  Nothing  but  what  can  pro- 
perly be  described  as  a legal  or  equitable  debt  can  be 
reached  by  that  process:  Stuart  v.  Grough , 15  A.  R 229. 
Claims  for  unliquidated  damages  cannot  be  attached  until 
judgment,  by  which  alone  they  become  debts  : Bank  of 
Toronto  v.  Burton , 4 P.  K 56. 

A verdict  against  an  insurance  company  for  unliquidated 
damages,  even  although  not  moved  against,  and  which  the 
company  had  promised  to  pay  without  entry  of  judgment, 
cannot  be  attached  until  it  becomes  a debt  by  judgment : 
Boyd  v.  Haynes,  5 P.  R 15. 

Here  there  was  neither  verdict  nor  judgment,  nor  was 
there  any  agreement  or  promise  converting  the  claim  on 
the  policy  into  a liquidated  debt.  The  whole  extent  of 
Andrews'  authority  was  to  adjust  the  claim  and  to  report. 
The  company  might,  notwithstanding,  have  refused  to  pay. 
The  action  must  then  have  been  for  unliquidated  damages,, 
upon  the  policy,  and  the  nature  of  the  claim  would  not 
have  been  altered  by  the  adjustment.  Speaking  of  an 
instrument  of  adjustment,  a much  more  formal  and  de- 
liberate proceeding  than  the  verbal  arrangement  made  in 
this  instance,  it  is  said  in  Arnould  on  Insurance,  6th  ed., 
1887,  vol.  2,  p.  1092  : “ It  was  formerly  a question  how  far 
an  adjustment  thus  endorsed  upon  a policy  operated  as  an 
admission  of  the  underwriter’s  liability.  An  adjustment 
is  not  evidence  of  liquidated  damages.” 

In  Luclcie  v.  Bushby,  13  C.  B.  864 ; 22  L.  J.  C.  P.  220, 
a case  in  which  the  whole  subject  was  very  fully  considered, 
38 — YOL.  XIV.  O.P.R. 
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and  the  authorities  examined  and  discussed,  Jervis,  C.  J., 
said  (as  reported  in  22  L.  J.  C.  P.  at  p.  224):  “An 

adjustment  has  not  the  effect  of  determining  absolutely 
the  amount  due,  so  as  to  dispense  with  the  intervention  of 
a jury,” — (meaning  that  the  claim  on  the  policy  is  still  the 
subject  of  a trial),  “ it  is  an  instrument,  or  means,  by  which 
a jury  may  be  led  to  the  conclusion  that  the  amount 
adjusted  is  the  real  amount  of  unliquidated  damages,  for 
which  they  are  to  give  their  verdict.” 

I refer  also  to  Mason  v.  Hartford  Ins.  Co .,  37  U.  C.  R. 
437  ; Western  Ass.  Co.  v.  Doull,  12  S.  C.  R.  446,  456; 
Dow  v.  Smith , 1 Caines,  N.  Y.,  32-36 ; Whipple  v.  North 
British  Ins.  Co.,  11  R.  I.  139. 

I am  of  opinion  that  Rule  935  of  the  Judicature  Act 
does  not  apply  to  Division  Courts  so  as  to  enable  a credi- 
tor to  reach  (under  the  Rule  as  now  amended)  “all  claims 
and  demands  of  the  judgment  debtor  against  the  garnishee 
arising  out  of  trust  or  contract,  where  such  claims  and 
demands  could  be  made  available  under  equitable  execu- 
tion.” But  even  if  it  did,  I doubt  whether  such  a claim 
as  this  could  be  attached  so  long  as  the  insurance  company’s 
right  to  have  the  money  applied  in  rebuilding  was  open, 
as  suggested  by  Mr.  Aylesworth  : Canada  Cotton  Co.  v.  Par- 
malee , 13  P.  R.  pp.  26,  308. 

That,  however,  is  not  a question  for  decision  in  this  case. 
The  cases  of  Davidson  v.  Taylor , 14  P.  R.  78 ; Bank  of  Ham- 
ilton v.  Western  Ass.  Co.,  38  U.  C.  R.  at  p.  613;  and  Victoria 
Mutual  Fire  Ins.  Co.  v.  Bethune,  23  Gr.  568;  1 A.  R. 
398,  cited  by  Mr.  Lewis,  contain  nothing  which  assists  the 
contention  of  the  primary  creditor.  In  the  last  case  the 
amount  due  on  the  policy  had  been  liquidated  or  ascertained 
by  an  award,  or  rather  by  what  an  insurance  company 
chose  to  treat  as  such. 

Upon  the  whole,  it  is,  in  my  opinion,  clear  that  there 
was  no  debt  which  a primary  creditor  was  entitled  to 
attach ; that  none  was  attached  by  the  service  of  the  sum- 
mons on  the  24th  or  26th ; that  there  was  no  evidence  at 
the  trial  of  the  existence  of  such  a debt ; and  therefore 
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that  the  appeal  must  be  allowed  and  the  action  dis- 
missed. 

As  to  costs,  Mr.  Lewis  mentioned  that  he  had  been  obliged 
to  attend  twice  on  the  motion,  and  therefore  instead  of 
giving  the  full  costs,  $15,  I fix  the  costs  of  the  appeal  at 
$10  and  disbursements. 


Toothe  v.  Frederick. 


A rrest — Application  Jor  discharge — Rule  1051 — Discretion — R.S.  0.  ch.  67 y 
sec.  1 — Intent  to  quit  Ontario — Intent  to  defraud  creditors. 

An  application  under  Rule  1051  to  discharge  from  custody  is  an  original 
proceeding,  independent  of  the  order  to  arrest,  and  the  Judge  to  whom 
it  is  made  is  invested  with  a very  large  discretion. 

If  the  appellate  Court  has  doubt  as  to  the  proper  result  of  all  the  evi- 
dence, that  doubt  should  lean  in  favour  of  personal  liberty. 

Our  statute  22  Vic.  ch.  96  (now  R.  S.  0.  ch.  67,  sec.  1)  differs  from  its 
original,  the  Imperial  Act  1 & 2 Vie.  ch.  110,  and  was  expressly  en- 
acted so  as  to  restrain  the  freedom  of  those  only  who  were  believed  to 
be  contemplating  fraud  as  against  their  creditors ; under  it,  it  cannot 
be  said  that  a person  indebted,  without  substance,  who  contemplates 
removing  from  Ontario  to  better  his  condition,  is  leaving  with  intent 
to  defraud  creditors ; two  things  must  concur  before  the  statute 
operates — the  quitting  of  Ontario,  and  an  intent  thereby  to  defraud 
creditors. 

Robertson  v.  Coullon , 9 P.  R.  18,  observed  upon. 

Upon  the  evidence  in  this  case,  the  Court  was  not  satisfied  that  the  de- 
fendant had  any  intention  to  flee  the  country  at  the  time  of  his  arrest, 
or  that  there  was  such  dealing  with  his  property  as  was  within  the 
mischief  of  the  statute,  and  affirmed  an  order  of  a Judge  in  Chambers, 
discharging  him  from  custody. 

[March  26,  1891. — The  Chancery  Division.} 

An  order  was  made  by  one  of  the  Judges  of  the  County 
Court  of  the  county  of  Middlesex,  upon  the  ex  parte  ap- 
plication of  the  plaintiff,  for  the  arrest  of  the  defendant 
upon  the  ground  that  he  was  about  to  quit  Ontario  with 
intent  to  defraud  his  creditors,  and  the  defendant  was 
arrested  thereunder. 

The  defendant  then  moved  under  Rule  1051  for  an  order 
for  his  discharge  from  custody,  and  Meredith,  J.,  in  Cham- 
bers, made  the  order. 
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From  this  order  the  plaintiff  appealed,  and  his  appeal 
was  argued  before  a Divisional  Court  composed  of  Boyd, 
C.,  and  Robertson,  J.,  on  the  26th  February,  1891. 

Aylesworth,  Q.  C.,  for  the  plaintiff*. 

W.  R.  Meredith,  Q.  C.,  for  the  defendant. 

Judgment  was  delivered  on  the  26th  March,  1891. 

Boyd,  C. — The  order,  having  been  obtained  on  an  ex 
parte  application,  is  complete  in  itself,  and  is  not  affected 
by  a substantive  application  on  new  materials  to  discharge 
from  custody  under  Rule  1051.  That  is  in  the  nature  of 
an  original  application,  which  is  governed  by  the  ordinary 
practice  relating  to  interlocutory  proceedings.  As  said  by 
Osier,  J.A.,  in  Erickson  v.  Brand,  14  A.  R.  at  p.  649,  such 
application  is  an  entirely  independent  and  original  proceed- 
ing, in  the  decision  of  which  the  tribunal  is  invested  with 
a very  large  discretion. 

That  discretion  has  been  exercised  in  this  case  against 
the  further  detention  of  the  debtor,  on  the  ground  that  he 
has  displaced  the  conclusion  as  to  his  leaving  Canada.  If 
the  appellate  Court  had  doubt  as  to  the  proper  result  of 
all  the  evidence,  that  doubt  should  lean  in  favour  of  per- 
sonal liberty,  as  was  intimated  by  A.  Wilson,  J.,  in  Hall 
v.  Brown,  3 P.  R.  293. 

Our  present  law  of  arrest  upon  mesne  process  is  based 
to  some  extent  upon  the  Imperial  statute  1 & 2 Vic.  ch. 
110,  before  which  Act  an  affidavit  of  debt  was  sufficient. 
By  that  Act  a Judge’s  order  was  required,  based  upon  evi- 
dence of  debt,  and  that  there  was  probable  cause  to  suppose 
that  the  defendant  was  about  to  leave  the  country.  A like 
change  was  introduced  into  this  country  by  the  Act  of 
1858,  (22  Vic.  ch.  96),  now  R.  S.  0.  1887  ch.  67,  sec.  1. 
Under  that  the  Judge  may  act  upon  affidavit  of  the  cause 
of  action,  and  shewing  such  facts  and  evidence  as  satisfy 
the  Judge  that  there  is  good  and  probable  cause  for  believ- 
ing that  the  defendant,  unless  he  be  forthwith  apprehended, 
is  about  to  quit  [Ontario]  with  intent  to  defraud  his  credi- 
tors generally,  or  the  plaintiff  in  particular. 
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Ten  years  after  this  enactment,  the  law  was  changed  in 
England  by  the  Debtors’  Act  of  1869,  by  which  (sec.  6) 
the  power  of  arrest  was  further  limited,  so  that  the  Judge 
had  to  be  satisfied  that  the  absence  of  the  defendant  from 
England  would  materially  prejudice  the  plaintiff  in  the 
prosecution  of  his  action. 

There  is  a very  pointed  distinction  between  the  earlier 
English  statute  and  that  development  of  it  which  is  now 
in  force  in  Ontario.  The  intention  of  the  former  was 
apparently  to  prevent  English  debtors  leaving  the  juris- 
diction of  the  Court ; but  our  law  was  expressly  enacted 
so  as  to  restrain  the  freedom  of  those  only  who  were 
believed  to  be  contemplating  fraud  as  against  their  credi- 
tors. The  original  statute  of  1859  bears  this  on  its  front ; 
it  is  styled  “ An  Act  for  abolishing  arrest  in  civil  actions 
in  certain  cases,  and  for  the  better  prevention  and  more 
effectual  punishment  of  fraud.”  Take  the  case  of  a per- 
son indebted,  without  substance,  who  contemplates  remov- 
ing from  Ontario  to  better  his  condition  ; it  seems  to  be  in 
the  teeth  of  the  statute  to  hold  that  such  a one  is  leaving 
with  intent  to  defraud  creditors.  Some  expressions  which 
look  that  way  in  Robertson  v.  Coulton,  9 P.  R.  16,  are,  I ven- 
ture to  think,  too  broadly  expressed,  inasmuch  as,  in  my 
opinion,  two  things  must  concur  before  the  statute  operates, 
(1)  the  quitting  of  Ontario,  and  (2),  an  intent  thereby  to  de- 
fraud creditors  or  the  particular  creditor.  That  view  of  the 
statute  is  hinted  at  by  Draper,  J.,  in  Torrance  v.  Jarvis , 13 
U.  C.  R at  p.  1 25,  where  he  says  that  the  intent  to  defraud  is 
repelled  by  the  debtor  having  made  an  assignment  for  the 
benefit  of  all  his  creditors.  I am  satisfied  with  the  result 
arrived  at  on  the  affidavits  here,  that  the  defendant  had  no 
intention  to  flee  the  country  at  the  time  of  his  arrest.  He 
meets  and  explains  what  is  relied  upon  in  the  first  affida- 
vits on  which  the  County  Judge  acted.  The  new  matters 
and  admissions  brought  forward  in  answer  to  the  applica- 
tion to  discharge  in  Graham’s  affidavit  (a)  cannot  be  relied 

(a)  Graham  was  the  bailiff  who  arrested  the  defendant,  and  who  swore 
to  conversations  he  had  with  the  defendant  and  admissions  made  by  the 
defendant  to  him. 


290  ONTARIO  PRACTICE  REPORTS.  [YOL. 

upon,  having  regard  to  the  contradiction  of  his  statements 
by  two  other  deponents  besides  the  defendant. 

The  circumstances  rather  lead  me  to  infer  also  that  there 
was  no  such  dealing  with  his  property  as  is  within  the 
mischief  of  the  statute.  What  is  not  covered  by  the 
assignment  he  made,  (b)  was  given  to  his  mother  for  her 
support,  under  circumstances  which  the  defendant  swears 
were  known  to  those  who  make  affidavits  against  him. 
The  fact  of  his  having  made  an  assignment  of  his  indi- 
vidual property  was  known  to  the  plaintiff,  but  was  not 
disclosed,  as  it  should  have  been,  on  the  ex  parte  application 
to  the  County  Judge.  Other  circumstances  would  seem  to 
indicate  want  of  candour  in  the  original  application,  and 
altogether  I favour  dismissing  this  appeal  with  costs  in  the 
cause  to  the  defendant,  (c). 

Robertson,  J.,  concurred. 


(6)  The  defendant,  before  his  arrest,  had  made  an  assignment  for  the 
general  benefit  of  his  creditors  under  the  statute ; but  before  doing  so, 
had  sold  some  of  his  property  and  got  the  money  for  it. 

(c)  In  the  case  of  Rogers  v.  Knowles,  an  application  was  made  to  Rose, 
J. , in  Chambers  to  discharge  the  defendant  from  custody  under  an  order 
of  arrest. 

Rose,  J.,  in  delivering  judgment  discharging  the  defendant,  said  : 

Having  in  view  the  decision  of  Toothe  v.  Frederick,  delivered  on  the 
26th  March  last  in  the  Chancery  Divisional  Court,  the  judgment  being 
that  of  the  learned  Chancellor  for  the  Court,  unless  I come  to  the  conclu- 
sion that  the  defendant  intended  to  quit  Ontario  for  the  purpose  of 
defrauding  his  creditors,  I must  conclude  that  there  is  not  sufficient 
ground  for  holding  him  in  custody.  I desire  to  express  complete  concur- 
rence in  the  view  of  the  learned  Chancellor  in  such  judgment,  that,  if  a 
man  has  no  assets,  his  leaving  the  country  affords  no  evidence,  in  itself,  of 
any  intention  to  defraud  creditors  ; or,  in  other  words,  that  if  a debtor’s 
remaining  in  the  Province  can  be  of  no  assistance  to  his  creditors  in 
recovering  their  debts,  his  leaving  the  Province  cannot  by  any  possibility 
be  a fraud  upon  such  creditors. 


XI V.] 


MfLEAN  V.  ALLEN. 


291 


McLean  v.  Allen. 


Receiver — Right  to  bring  an  action  in  name  of  person  beneficially  entitled — 
Request — Delay. 

A receiver  appointed,  by  way  of  equitable  execution,  to  receive  the 
share  of  a judgment  debtor  under  a certain  will,  applied  for  an  order 
for  leave  to  bring  an  action  in  the  name  of  the  debtor  for  construction 
of  the  will.  The  receiver  had  not  requested  the  debtor  to  bring  the 
action,  and  upon  the  application  the  latter  expressed  his  willingness  to 
do  so,  and  to  proceed  without  unnecessary  delay : — 

Held,  that  the  receiver  would  have  been  entitled  to  the  order  if  the 
debtor  had  refused  to  bring  the  action  or  had  delayed  unreasonably. 

No  order  was  made,  but  leave  was  reserved  to  the  receiver  to  apply  again 
if  the  debtor  did  not  proceed  with  diligence. 

[July  4,  1891. — MacMahon,  J.] 

Motion  by  the  receiver  appointed  by  order  of  the  Court 
(see  ante,  p.  84)  for  leave  to  bring  an  action  in  the  name 
of  the  defendant  for  the  construction  of  the  will  of  the 
late  Kate  YanKoughnet. 


The  motion  was  argued  before  MacMahon,  J.,  in  Cham- 
bers on  the  30th  June,  1891. 

A.  McLean  Macdonell,  for  the  receiver. 

D.  W.  Saunders,  for  the  defendant. 


Judgment  was  delivered  on  the  4th  July,  1891. 

MacMahon,  J. — The  plaintiff  having  recovered  judg- 
ment against  the  defendant,  Mr.  Justice  Street,  by  an 
order  dated  the  18th  December,  1890,  appointed  Peter 
S.  Furness,  of  Toronto,  accountant,  receiver  of  the  share 
and  interest  of  the  defendant,  Edwin  Allen,  of  the  estate  of 
his  aunt,  the  late  Kate  YanKoughnet. 

The  present  motion  is  by  the  receiver  for  leave  to  bring 
an  action  in  the  name  of  the  defendant  for  the  construc- 
tion of  the  will  of  the  said  Kate  YanKoughnet. 

There  was  no  request  made  by  the  receiver  to  the 
defendant  to  take  the  necessary  proceedings  for  the  con- 
struction of  the  will,  and  Mr.  Saunders,  on  behalf  of  the 
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defendant,  expressed  his  willingness  to  proceed  without 
unnecessary  delay  to  obtain  a construction  of  the  will. 

In  Kerr  on  Receivers,  (Am.  ed.)  222,  it  is  said  : “ All 
applications  to  the  Court  in  respect  of  estates  in  the  hands 
of  a receiver,  should,  as  a general  rule,  be  made  on  behalf 
of  persons  beneficially  interested.  A receiver  ought  not 
to  present  a petition  or  originate  any  proceedings  in  the 
cause.” 

As  pointed  out  by  the  Chancellor  in  McGuin  v.  Fretts , 
13  0,  R.  at  p.  703,  “the  right  of  the  receiver  to  bring 
actions  against  persons  who  are  not  parties  to  the  suit  for 
the  collection  of  debts  is  subject  to  two  restrictions:  (1) 
the  sanction  of  the  Court  must  be  previously  obtained, 
and  (2)  the  action  must  be  brought  in  the  name  of  the 
party  in  whom  the  legal  right  or  title  to  the  property  to 
be  recovered  is  vested.” 

In  that  case  the  plaintiff  was,  by  an  ex  parte  order  made 
in  the  action,  appointed  receiver,  and  was  authorized  to 
bring  actions  in  his  own  name  for  collection  of  debts  due 
to  a certain  grange.  It  was  held  that  the  right  to  bring  an 
action  in  the  name  of  the  receiver  could  not  be  conferred 
by  order.  But  it  was  also  held  that  an  amendment  should 
have  been  allowed  at  the  trial  adding  the  grange  as  co- 
plaintiff. 

McGuin  v.  Fretts  was  followed  in  Stuart  v.  Grough,  14 
O.  R.  255,  where  the  plaintiff  had  been  appointed  receiver 
in  a suit  of  Simpson  v.  Samuel  Sault , to  receive  Samuel 
Sault’s  share  of  his  father’s  estate,  to  which  he  was  entitled 
under  the  latter’s  will.  It  was  there  held  that  the  receiver 
should  have  applied  to  bring  the  action  in  the  name  of 
Samuel  Sault. 

In  Re  Hopkins , Dowd  v.  Hawtin , 19  Ch.  D.  61,  it  was 
urged  by  counsel  that  the  proper  course  is  to  give  the  con- 
duct of  the  action  to  the  receiver.  But  Jessel,  M.  R.,  said 
in  reply  (p.  62) : “ The  practice  is  different  now  to  what 
it  was  in  former  times.  The  conduct  of  an  action  is  now 
never  given  to  a receiver.” 
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If  a receiver  applies  to  bring  a suit  in  the  name  of  the 
person  beneficially  interested  in  the  matter  to  be  litigated, 
although  the  suit  is  in  the  name  of  such  person,  the  conduct 
of  the  action  must,  of  necessity,  be  in  the  receiver.  The 
statement  of  the  Master  of  the  Rolls  in  Dowd  v.  Hawtin 
is,  therefore,  difficult  to  understand. 

The  receiver  in  the  present  case  is  entitled  to  receive, 
collect,  and  get  in  all  moneys  which  the  defendant  Allen 
is  entitled  to  or  arising  from  his  share  in  the  estate  of 
Kate  VanKoughnet,  as  soon  as  the  same  shall  be  payable 
under  the  said  will. 

Had  the  receiver  requested  Allen  to  apply  to  the  Court 
to  have  the  will  construed,  and  Allen  had  refused,  or  had 
delayed  unreasonably,  then  an  application  by  the  receiver 
to  the  Court  to  apply  in  Alien’s  name  for  a construction 
of  the  will  would  have  been  successful  : Kerr  on  Re- 
ceivers (Am.  ed.)  p.  222. 

Had  Allen  applied  to  the  Court  for  a construction  of  the 
will,  any  application  by  the  receiver  would  not  have 
received  any  countenance  from  the  Court  unless  Allen  was 
not  acting  with  diligence  in  obtaining  the  Court’s  opinion. 

As  Allen  is  willing  to  proceed  without  delay  to  have  the 
will  construed,  there  will  be  no  order  on  the  present 
motion ; but  I reserve  leave  to  the  receiver  to  move  again, 
should  diligence  not  be  employed  in  getting  the  Court’s 
opinion. 

There  will  be  no  costs  of  this  motion. 
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Unger  y.  Brennan. 


Venue — Change  of — Fair  trial— Jury — Trial  Judge. 

The  plaintiff  was  a settler  in  the  district  of  Muskoka  and  the  defendant  a 
timber  licensee.  The  question  of  fact  between  them  was  whether  cer- 
tain timber  was  the  property  of  the  plaintiff  or  of  the  defendant.  The 
defendant  applied  to  have  venue  changed  from  Muskoka  on  the  ground 
that  the  jury  would  be  largely  drawn  from  the  settler  class,  and  that 
he  believed  he  would  not  have  a fair  trial : — 

Held , that  this  was  not  a ground  for  change  of  venue,  and  any  possible 
injustice  to  the  defendant  would  be  prevented  by  the  trial  Judge,  who 
would  have  a discretion  as  to  the  mode  of  trial. 

[June  11,  1891. — Street,  J.] 

An  appeal  by  the  defendant  from  an  order  of  Ardagh, 
local  Judge  at  Barrie,  in  Chambers,  dismissing  the  defen- 
dant’s motion  to  change  the  place  of  trial  from  Bracebridge 
to  Barrie.  The  cause  of  action  arose  in  the  district  of 
Muskoka,  of  which  Bracebridge  is  the  assize  town. 


The  appeal  was  argued  before  Street,  J.,  in  Chambers 
on  the  9 th  June,  1891. 

Osier,  Q.  C.,  for  the  defendant. 

Marsh,  Q.  C.,  for  the  plaintiff. 


Judgment  was  delivered  on  the  11th  June,  1891. 


Street,  J. — I think,  though  not  without  some  doubt, 
that  the  decision  of  the  learned  local  Judge  should  not  be 
reversed. 

The  papers  put  in  carry  the  case  no  further  than  this  : 
that  the  plaintiff  is  a settler,  and  the  defendant  a licensee 
of  a right  to  take  timber,  and  that  a dispute  has  arisen  be- 
tween them  as  to  whether  certain  timber,  which  has  been 
cut,  is  the  property  of  the  plaintiff  or  of  the  defendant ; it 
being  admitted  that  the  solution  of  the  question  depends 
upon  the  view  which  the  jury — if  it  be  tried  by  a jury — 
or  the  Judge,  if  the  jury  be  dispensed  with — may  take  of 
certain  facts.  The  defendant,  in  fact,  says  that  because 
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frequent  disputes  of  the  same  kind  arise,  and  because  the 
jury  is  likely  to  be  largely  drawn  from  the  settler  class, 
the  jury  will  probably  decide  the  facts  against  him  ; that 
because  the  exercise  by  the  licensee  of  his  rights  is  un- 
popular with  the  settler,  no  case  involving  any  question  of 
fact  in  a dispute  relating  to  timber  between  a licensee  and 
a settler  can  fairly  be  tried  in  that  section  of  the  country. 
That  is  the  proposition  which  is  in  effect  maintained  by 
the  defendant,  and  to  which  I must  accede  if  I decide  this 
appeal  in  the  defendant’s  favour.  It  is  put  forward  as  the 
sworn  belief  of  the  defendant  and  a large  number  of  other 
license  holders,  but  it  is  supported  by  no  experience  and 
is  therefore  a matter  of  opinion  onty. 

Under  these  circumstances,  I think  I can  not  properly 
lay  down  so  sweeping  a rule,  however  strongly  I may  desire 
that  the  defendant  not  only  should  receive,  but  should  feel 
that  he  is  receiving,  a fair  trial  of  the  facts.  This  is  not 
one  of  the  cases  in  which  the  trial  Judge  is  without  dis- 
cretion as  to  the  mode  of  trial,  and  it  may  be  safely  left  to 
him  to  exercise  his  discretion  in  such  a way  as  to  prevent 
injustice  as  far  as  possible. 

The  appeal  must  be  dismissed  with  costs  to  the  plaintiff 
in  any  event  upon  the  final  taxation. 
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Mason  y.  YanCamp. 

Particulars — Seduction. 

Where  the  defendant  in  an  action  of  seduction  denies  the  seduction  on 
oath,  the  plaintiff  will  be  required  to  furnish  particulars  of  the  times 
and  places  at  which  it  is  charged  that  the  alleged  seduction  took  place. 
Hollister  v.  Annable,  14  P.  R.  11,  approved. 

Notwithstanding  differences  in  the  Rules,  the  principle  upon  which  par- 
ticulars a^e  ordered  is  the  same  here  as  in  England. 

[July  20,  1891. — Street , J.] 

An  application  by  the  defendant  for  an  order  for  par- 
ticulars in  an  action  of  seduction. 

The  facts  appear  in  the  judgment. 

The  application  was  argued  before  Street,  J.,  in  Cham- 
bers, on  the  10th  July,  1891. 

Douglas  Armour,  for  the  motion. 

Shepley,  Q.  C.;  for  the  plaintiff,  contra. 

Judgment  was  delivered  on  the  20th  July,  1891. 

Street,  J. — This  is  an  action  brought  by  the  plaintiff  for 
the  alleged  seduction  by  the  defendant  of  his  daughter. 
Issue  has  been  joined  and  notice  of  trial  has  been  given  for 
the  ensuing  assizes  at  Goderich,  to  be  held  on  the  7th  Sep- 
tember. The  defendant  has  demanded  particulars  of  the 
times  and  places  at  which  it  is  charged  that  the  alleged 
seduction  took  place,  the  statement  of  claim  merely  alleging 
that  it  took  place  in  the  month  of  J uly.  The  plaintiff*  has 
refused  to  deliver  particulars.  He  has  been  examined  and 
states  that  he  knows  nothing  of  the  alleged  seduction  ex- 
cept what  he  has  been  told  by  his  daughter.  The  defen- 
dant now  moves  for  an  order  for  particulars,  and  in  his 
affidavit  in  support  of  the  application  denies  having  had 
any  improper  relations  with  the  young  woman  in  question 
at  any  time,  and  swears  that  he  is  unable  to  prepare  his 
defence  by  reason  of  the  absence  of  particulars. 

The  question  as  to  whether  particulars  such  as  are  here 
asked  should  be  ordered  depends  upon  whether  it  has  been 
shewn  that  the  defendant  may  be  embarrassed  if  they  are 
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not  ordered.  The  object  of  ordering  particulars  to  be  given 
is  the  same  in  England  as  in  Ontario,  viz.,  “ to  enable  the 
party  asking  for  them  to  know  what  case  he  has  to  meet 
at  the  trial,  and  so  to  save  unnecessary  expense,  and  avoid 
allowing  parties  to  be  taken  by  surprise  * * The  old 

system  of  pleading  at  common  law  was  to  conceal  as  much 
as  possible  what  was  going  to  be  proved  at  the  trial,  but 
under  the  present  system  it  is  our  duty  to  see  that  a party 
so  states  his  case  that  his  opponent  will  not  be  taken  by 
surprise  Shedding  v.  Fitzpatrick,  38  Ch.  D.  410. 

Notwithstanding  some  differences  in  the  form  in  which 
this  object  is  expressed  in  the  English  Rules  and  our  own, 
the  principle  is  the  same,  and  a plaintiff  in  Ontario  is  not 
entitled  to  withhold  from  the  defendant  any  information 
which  he  could  be  compelled  to  furnish  if  he  were  bringing 
his  action  in  an  English  Court,  provided  the  information  be 
such  as  the  defendant  needs  to  enable  him  to  prepare  for 
trial.  The  plaintiff  may  be  required,  perhaps,  to  furnish  it 
at  a different  time  and  in  a different  form  here,  but  at  some 
time  or  other  and  in  time  to  enable  him  to  meet  it  at  the 
trial,  the  defendant  is  entitled  here,  as  in  England,  to  all 
necessary  particulars  of  the  plaintiff’s  claim. 

The  question  as  to  whether  the  plaintiff  in  an  action  of 
seduction  should  have  an  order  for  particulars  such  as  are 
here  asked,  has  been  repeatedly  discussed  in  the  English 
Courts,  and  the  propriety  of  ordering  them  where  the 
defendant  denied  upon  oath  the  alleged  seduction  has  been, 
I think,  invariably  conceded. 

The  first  case  is  Thomson  v.  Birldey,  47  L.  T.  700;  31 
W.  R.  230,  in  which  an  application  for  these  particulars 
was  refused  by  the  Divisional  Court  (Hawkins  and  Wat- 
kin  Williams,  JJ.),  upon  the  ground  that  the  defendant 
had  not  denied  the  seduction  upon  oath;  Hawkins,  J., 
saying : “ If  he  denies  the  seduction  on  oath  he  will  be 
furnished  with  the  particulars  he  desires.” 

This  decision  delivered  in  December,  1882,  is  stated  to 
have  been  acted  upon  until  May,  1888  (see  85  L.  T.  Jour.  78), 
when  the  Divisional  Court  (Field  and  Wills,  JJ.)  ordered 
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particulars  of  the  times  and  places  of  the  alleged  seduction 
to  be  given,  although  no  affidavit  had  been  filed  by  the 
defendant  denying  the  alleged  seduction : Kelly  v.  Briggsr 
4 Times  L.  R-.  556.  The  argument  was  there  used  by 
counsel  that  if  the  defendant  were  guilty  of  the  seduction, 
he  must  very  well  know  when  and  how  it  was  effected,  and 
that  if  he  were  not  guilty  it  did  not  matter  what  times 
were  stated.  Mr.  Justice  Field,  however,  observed,  “that 
it  was  most  material  for  the  defendant  to  know  when  it 
was  alleged  to  have  taken  place,  otherwise  he  was  virtually 
without  the  means  of  defending  himself,  for  the  woman  in 
her  evidence  might  put  it  at  any  time  and  place,  and  he 
would  not  be  prepared  to  contradict  her.” 

In  Knight  v.  Engle,  61  L.  T.  780,  decided  in  1889,  the 
point  again  came  up  before  a Divisional  Court,  Lord 
Coleridge,  C.  J.,  and  Mathew,  J.,  when  it  was  held  that 
particulars  of  the  time  and  place  of  the  alleged  seduction 
should  not  be  ordered  until  after  the  defendant  had 
delivered  his  defence,  unless  he  supported  the  application 
by  an  affidavit  that  he  intended  to  deny  the  alleged 
seduction. 

In  Hollister  v.  Annable,  14  P.  R.  11,  the  learned 
Master  in  Chambers,  upon  an  affidavit  by  the  defendant 
denying  the  alleged  seduction  and  stating  that  he  knew 
pothing  of  it,  made  an  order  for  the  delivery  by  the 
plaintiff  of  particulars  of  the  time  and  place  of  the  acts 
relied  on,  and,  in  my  opinion,  that  order,  which  was  made 
after  issue  joined,  laid  down  the  practice  which  should  be 
followed. 

The  order  will  be  that  the  particulars  asked  for  be 
delivered  within  three  weeks  from  service  of  the  order, 
which  will  give  the  defendant  ample  time  to  prepare  his 
defence  after  receiving  them.  Costs  of  this  motion  to  be 
costs  in  the  cause. 
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Mackenzie  v.  Ross  et  al. 

Judgment — Default  of  appearance — Money  demand — Leave  to  proceed  upon 
another  claim. 

Where  the  writ  of  summon  vas  specially  indorsed  to  recover  a money 
demand  and  was  also  indorsed  with  a claim  to  set  aside  a conveyance, 
the  plaintiff  was  allowed,  upon  default  of  appearance,  to  sign  judgment 
for  the  money  demand,  and  to  proceed  in  the  ordinary  way  upon  the 
other  claim. 

Huffman  v.  Doner , 12  P.  R.  492;  Hay  v.  Johnston,  ih.  596,  followed. 

[July  21,  1891.—  Meredith,  J.] 

The  action  was  brought  and  the  writ  of  summons 
specially  indorsed  to  recover  the  amount  of  certain  promis- 
sory notes,  and  there  vras  also  a claim  to  set  aside  a con- 
veyance. The  defendants  not  having  appeared,  the  plain- 
tiff applied  to  the  registrar  to  enter  judgment  upon  the 
promissory  notes,  leaving  him  to  proceed  upon  the  other 
claim. 

The  registrar  refused  to  enter  the  judgment  without  a 
special  direction. 

On  the  7th  July,  1891,  IF.  H.  Blake,  for  the  plaintiff, 
moved  ex  parte  before  Meredith,  J.,  in  Chambers  for  a 
direction. 

Judgment  was  delivered  on  the  21st  July,  1891. 

Meredith,  J. — The  plaintiff  claims  to  be  entitled  to 
enter  up  final  judgment  upon  the  promissory  notes,  and  to 
proceed  with  the  action  in  the  ordinary  course  upon  the 
other  branch  of  it,  to  set  aside  the  conveyance. 

The  convenience  of  the  thing  is  altogether  with  the 
plaintiff’s  contention. 

A denial  of  the  claim  will  be  an  excuse  for,  if  it  do  not 
necessitate,  the  bringing  of  two  actions  where  one  should 
be  sufficient,  the  multiplication  of  actions  and  needless 
increase  of  costs,  contrary  to  the  spirit  and  intention  of 
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the  Act  and  Rules.  See  Elliott  v.  Martin , (two  actions) 
Woodstock  Spring  Assizes,  1890,  before  Rose,  J. 

What  plaintiff  will  make  the  two  claims,  in  the  one 
action,  if  he  cannot,  in  default  of  appearance,  have  final 
judgment  and  execution  upon  the  one  branch,  and  proceed 
upon  the  other  ? And  how  can  he  be  well  denied  the  costs 
of  them,  in  any  case,  if  he  bring  two  actions  ? 

But  if  the  practice  does  not,  or  is  not  wide  or  elastic 
enough  to,  permit  it,  the  claim  must  be  denied  ; the  remedy 
be  in  an  amendment  of  the  Rules. 

Rule  711  helps  to  remove  the  difficulty  caused  by  the  use 
of  the  word  “ only  ” (originally  “ merely  ”)  in  Rule  245.  It 
shews  that  there  may  be  a specially  indorsed  claim  com- 
bined with  another  of  a different  character  ; and  expressly 
provides  for  the  entry,  in  default  of  appearance,  of  final 
judgment  upon  the  one,  and  interlocutory  judgment  upon 
the  other  ; apparently — under  the  latter  part  of  the  Rule 
and  Rule  705 — with  immediate  execution  upon  the  former. 
But  in  the  case  there  provided  for  the  subsequent  proceed- 
ings are  merely  the  assessment  of  damages.  In  such  cases  as 
this  there  would  not  be  interlocutory  judgment ; delivery 
of  a statement  of  claim  would  be  necessary  : in  case  of  a 
defence,  the  action  would  proceed  to  trial  in  the  usual 
way,  as  if  brought  upon  this  branch  of  it  only,  in  case  of 
default  in  pleading,  a motion  for  judgment  under  Rule 
748  would  be  necessary. 

Some  effect  may  yet  possibly  be  given  to  the  word 
“ only  ” in  Rule  245  by  treating  it  as  expressly  prohibiting 
the  addition  to  the  claim  specially  indorsed  of  any  sum, 
not  the  subject  of  a special  indorsment,  so  as  to  obtain  final 
judgment  upon  it  in  default  of  appearance  ; see  Rodway 
v.  Lucas , 10  Ex.  667  ; Rogers  v.  Hunt , ib.  474. 

The  Rules  providing  for  proceedings  in  cases  of  default 
by  defendants  are  not  as  suitable  to  the  practice  here,  nor 
as  sufficiently  clear  and  simple,  as  they  might  be. 

It  may  be  difficult  to  find  any  clear  warrant  in  the  Rules 
for  that  which  the  plaintiff  claims  ; and  it  may  be  that, 
strictly  construed,  the  right  to  any  judgment  in  this  action 
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is  only,  after  pleading  and  default  again,  upon  motion 
under  Rule  748.  But,  having  reached  the  conclusion  that 
there  may  be  a special  indorsement  included  with  an 
indorsement  of  a claim  of  another  character ; it  may  be 
said  that  Rule  705  is  sufficient  for  the  plaintiff’s  purpose  : 
that  it  permits  the  final  judgment  and  execution  sought ; 
and  there  is  nothing  to  prevent  proceedings  in  the  ordinary 
course  in  respect  of  the  other  claim. 

In  Huffman  v.  Doner,  12  P.  R.  492,  before  the  provisions 
of  Rule  711  were  brought  into  the  practice,  the  Rules  were 
stretched  wider  than  it  is  now  necessary  to  stretch  them, 
in  order  to  give  effect  to  the  plaintiff’s  claim  and  avoid  the 
effect  of  rejecting  it.  In  Hay  v.  Johnston,  12  P.  R.  596, 
(since  the  Consolidated  Rules  came  in  force)  it  was 
decided  that  there  might  be  properly  an  indorsement  the 
same  as  that  in  question,  and  final  judgment — upon  a 
motion  for  judgment  under  Rule  739 — upon  a bill  of 
exchange,  the  subject  of  the  special  indorsement  there, 
leaving  the  plaintiff1  to  proceed  in  the  ordinary  way  with 
his  claim  in  respect  of  the  conveyance. 

In  view  of  these  cases  it  would  be  retrogression  to  deny 
the  plaintiff’s  claim. 

Before  the  liberal  interpretation  of  the  Rules  by  Chitty,  J., 
in  Bissett  v.  Jones,  32  Ch.  D.  635  (and  see  also  Smith  v. 
Davies,  28  Ch.  D.  650,  and  Blake  v.  Harvey,  29  Ch. 
D.  827)  the  current  of  authority  in  Ontario  was  uniformly 
against  a plaintiff’s  claim  to  final  judgment  under  Rule  739, 
upon  a specially  indorsed  writ,  where  other  claims,  not 
the  subject  of  special  indorsement,  were  added  : Fell  v. 
Williams,  3 C.  L.  T.  358  (by  the  Chancellor,  affirming  the 
Master-in-Chambers);  Standard  Bark  v.  Wills,  10  P.  R. 
159,  (by  Ferguson,  J.) ; Canadian  Bank  of  Commerce  v. 
Briclcer,  1 C.  L.  T.  729,  (by  the  Chancellor).  And  in 
England  and  Ireland  it  also  was  and  still  is : Yeat- 

man  v.  Snow,  42  L.  T.  502 ; Hill  v.  Sidebottom,  47  L. 
T.  224  ; Peal  v.  Smith,  Archbold  Q.  B.  Prac.,  14th  ed.,  p. 
270 ; Part  v.  Griffiths,  28  Sol.  J.  339  ; Imbert-Terry  v. 
Carver,  34  Ch.  D.  506  ; Clarke  v.  Berger , 36  W.  R.  809 ; 
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and  Robinson  v.  Ralston,  8 L.  R.  Ir.  26.  See  also  Gurney 
v.  Small,  W.  N.  1891,  p.  168.  And  Bissett  v.  Jones,  supra, 
is  distinguished ; being,  as  it  plainly  was,  based  upon  a 
different  Rule;  a Rule  permitting  final  judgment  to  be 
signed  upon  a claim  “ whether  specially  indorsed  or 
otherwise  ; ” a Rule  differing  from  our  Rule  which  per- 
mits such  a judgment  only  upon  a special  indorsement 
under  Rule  245.  But  our  Rules  245  and  739  are  in  the 
same  terms  as  the  corresponding  English  Rules ; and  so 
Hay  v.  Johnston  is  in  conflict  with  the  English  and  Irish 
practice  and  not  directly  supported  by  Bissett  v.  Jones. 

But  it  is  important  that  the  practice  should  be  settled 
and  to  hold  that  what  the  plaintiff  contends  for  cannot  be 
granted  would  be  to  unsettle  it  again  ; and  it  is  obviously 
more  convenient  as  it  now  is  under  Hay  v.  Johnston;  and 
that  case  necessarily  determines  this  case,  for  Rules  705  and 
739  are  each  applicable  only  to  cases  where  the  writ  is 
specially  indorsed  under  Rule  245. 

In  accordance  with  the  practice  here  since  Huffman  v. 
Doner  and  Ha.y  v.  Johnston,  I therefore  hold  that  the 
plaintiff  is  entitled  to  enter  up  final  judgment  against  the 
defendant  and  issue  execution  upon  the  claim  contained  in 
the  special  indorsement, that  is,  upon  the  promissory  notes, 
and  to  proceed  in  the  ordinary  way,  as  above  indicated,  upon 
the  other  claim;  and  I direct  that  final  judgment  be  entered 
accordingly. 

If  the  Rules  do  not  warrant  it,  they  ought  to. 
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Re  Young. 

Costs — R.  S.  0.  ch.  124,  sec.  6 — Removal  of  assignee — County  Court  Judge — 
Persona  designata — Power  to  order  costs — Rule  1170  (a). 

•'  ■ 

Where  a Judge  of  a County  Court,  acting  under  R.  S.  0.  ch.  124,  sec.  6, 
orders  the  removal  of  an  assignee,  he  exercises  a statutory  jurisdiction 
as  persona  designata,  and  has  no  power  to  order  payment  of  costs. 

The  proceedings  in  such  a case  are  not  in  any  Court ; and  Rule  1170  (a) 
does  not  apply  to  them. 

Re  Pacquette,  11  P.  R.  463,  followed. 

History  and  construction  of  Rule  1170  (a). 

[August  8,  1891 — Street,  J.] 

This  was  an  application  for  an  order  prohibiting  the 
enforcement  of  an  order  made  by  the  junior  Judge  of 
the  County  of  Carleton,  ordering  the  payment  of  certain 
costs  by  the  applicant. 

The  applicant,  James  H.  Gordon,  was  appointed  assignee 
of  the  estate  of  one  W.  G.  Y oung,  by  an  assignment  from 
Young  to  him  for  the  benefit  of  Young’s  creditors. 

On  13th  Juty,  1891,  a few  days  after  the  assignment 
had  been  executed,  an  application  was  made  under  R.  S.  O. 
ch.  124,  sec.  6,  on  behalf  of  certain  creditors  of  the  insol- 
vent, to  the  junior  Judge  of  the  county  of  Carleton,  where 
the  insolvent  had  carried  on  business,  to  remove  Gordon 
and  to  substitute  Peter  Larmouth,  of  Ottawa,  accountant, 
in  his  stead.  Evidence  was  taken  on  the  14th,  15th,  and 
16th  July  before  the  junior  Judge,  who  on  the  21st  July 
made  an  order  that  Gordon  should  be  removed  and  that 
Larmouth  should  be  substituted  for  him  as  assignee,  and 
that  Gordon  should  pay  the  costs  of  the  application. 

It  was  now  complained  that  the  Judge  had  no  jurisdic- 
tion to  order  the  payment  of  these  costs,  and  prohibition 
was  asked  to  prevent  the  enforcement  of  this  part  of  the 
order.  The  learned  junior  Judge  had  granted  a fiat  for  a 
counsel  fee  to  the  counsel  for  the  creditors  of  $100,  and 
the  bill  of  costs  served  upon  the  present  applicant 
amounted  to  upwards  of  $200. 
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The  proceedings  before  the  junior  Judge  were  all  styled 
in  the  County  Court  of  the  county  of  Carleton,  but  it  was 
not  contended  that  any  writ  of  summons  had  ever  issued 
in  the  matter ; as  a matter  of  fact  the  proceedings  were 
commenced  by  the  service  of  a notice  of  motion  entitled 
in  the  County  Court. 

The  question  of  his  right  to  order  costs  was  argued 
before  the  learned  Judge,  who  delivered  a judgment  up- 
holding his  right  to  do  so,  and  basing  it  entirely  upon 
sub-sec.  (a)  of  Con.  Rule  1170. 

The  portion  of  his  judgment  dealing  with  the  question 
was  as  follows  : — 

“ As  to  the  costs  ; they  are  asked  for  in  the  notice  of 
motion,  and,  under  the  circumstances  of  this  case,  the 
applying  creditors  are  fully  entitled  to  the  costs  they  have 
been  put  to  herein  by  the  wrongful  acts  of  Mr.  Gordon. 
It  is  contended  that  I have  no  power  to  give  costs,  and 
Re  Pacquette,  11  P.  R.  463,  has  been  cited  ; but  I hold  it 
does  not  apply  to  the  question  under  consideration. 

The  combined  effect  of  the  English  Judicature  Act  and 
of  Order  55,  Rule  1 (1875),  is  to  repeal  all  previous  Acts  as  to 
costs,  and,  where  an  Act  contains  no  provision  as  to  costs 
of  any  proceeding,  to  supply  the  omission  by  leaving  the 
costs  in  the  discretion  of  the  Court : see  Morgan  and 
Wurtzburg  on  Costs,  p.  265 ; Ex  p.  Mercers'  Go.,  10  Ch.  D. 
481. 

Our  Ontario  Judicature  Act  and  Rule  1170  have  the 
same  effect,  Rule  1170  being  identical  with  the  English 
Order  55,  Rule  1.  But  our  Rules  go  further  than  the 
English  Rule,  and  provide  that  costs  of  proceedings  before 
judicial  officers,  unless  otherwise  disposed  of,  shall  be  in 
their  discretion,  subject  to  appeal : see  Rule  1170,  sub-sec. 
(a).  There  is  no  denying  that  I am  a judicial  officer,  and 
that  this  matter  is  a proceeding  before  me. 

The  further  this  matter  is  examined  into,  the  more 
clearly  does  this  conclusion  appear.  “ The  Interpretation 
Act  of  Ontario,”  R.  S.  O.  ch.  1,  sec.  9,  applies  the  interpre- 
tation section  of  “ The  Judicature  Act,”  R.  S.  O.  ch.  44,  “to 
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all  enactments  relating  to  legal  matters  ; ” and  unquestion- 
ably “The  Act  respecting  Assignments  and  Preferences  by 
Insolvent  Persons,”  R.  S.  0.  ch.  124,  is  an  Act  relating  to 
legal  matters.  This  will  fully  appear  by  a perusal  of  the 
preamble  of  the  original  Act,  48  Vic.  ch.  26,  (0.),  which 
reads,  “ Whereas  great  difficulty  is  experienced  in  deter- 
mining cases  arising  under  the  present  law  relating  to  the 
transfer  of  property  by  persons  in  insolvent  circumstances,” 
etc.  Now,  the  interpretation  section  of  the  Judicature  Act 
above  referred  to  is  sec.  2 of  that  Act,  and  sub-sec.  4 con- 
strues the  word  “ matter”  and  declares  it  “shall  include 
every  proceeding  in  the  Court  not  in  a cause.”  This  is  a 
proceeding  before  me  in  Chambers  as  a judicial  officer — as 
a Judge  of  the  County  Court — and  Rule  549  gives  a Judge 
in  Chambers  the  same  power  and  jurisdiction  in  respect  of 
proceedings  brought  before  him  as  the  Court,  and  costs  of 
proceedings  before  judicial  officers  shall  be  in  their  discre- 
tion by  Pule  1170,  sub-sec.  (a).  This  is  conclusive,  in  my 
opinion,  as  to  my  power  to  award  costs  herein.” 

The  application  for  prohibition  was  argued  before 
Stkket,  J.,  in  Chambers  on  the  4th  August,  1891. 

Louglas  Armour , for  the  applicant,  Gordon. 

A.  W.  Anglin,  for  the  creditors,  contra. 

Judgment  was  delivered  on  the  8th  August,  1891. 

Street,  J. — The  reasoning  of  the  learned  Judge  who 
made  the  order  in  question  is  based  upon  the  bare  and  lit- 
eral construction  of  the  words  of  the  Rule  upon  which  he 
founds  his  judgment. 

That  Rule  is  sub-sec.  (a)  of  Con.  Rule  1170,  and  reads 
as  follows : “ Costs  of  proceedings  before  judicial  officers, 
unless  otherwise  disposed  of,  shall  be  in  their  discretion, 
subject  to  appeal.”  The  learned  Judge  says : “ I am  a 
j udicial  officer,  and  this  is  a proceeding  before  me  ; the  costs 
have  not  been  otherwise  disposed  of ; therefore,  they  are 
in  my  discretion.” 
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The  error  in  this  reasoning  is  that  it  overlooks  the  his- 
tory and  the  surroundings  of  the  Rule  referred  to,  with  the 
result  of  assuming  that  the  Rule  is  much  more  extensive 
in  its  scope  than  it  really  is.  These  Rules  were  framed  to 
regulate  the  practice  and  procedure  in  the  High  Court  and 
in  the  County  Court:  “The  Judicature  Act,”  R.  S’.  O.  ch. 
44,  sec.  105,  sub-sec.  (6),  and  Con.  Rule  1257 ; and  the  pro- 
ceedings mentioned  in  sub-sec.  (a)  of  Con.  Rule  1170  mean 
proceedings  in  the  High  Court  or  a County  Court,  and  do 
not  extend  to  any  proceedings  which  are  not  properly  in- 
stituted in  one  or  other  of  such  Courts. 

The  proceedings  before  the  learned  J udge  were  styled, 
it  is  true,  in  the  County  Court  of  the  county  of  Carleton, 
but  they  never  were  really  proceedings  in  that  or  any 
other  Court.  It  is  clearly  shewn  by  the  judgment  of  Sir 
Adam  Wilson,  C.  J.,  in  Re  Pacquette,  11  P.  R.  463,  that 
the  Judge  acting  under  the  section  of  the  Act  in  question 
here,  viz.,  sub-sec.  (1)  of  sec.  6 of  cap.  124,  R.  S.  0.,  is,  in 
so  doing,  exercising,  not  the  powers  of  the  County  Court, 
but  an  independent  statutory  jurisdiction  as  persona 
designata.  The  proceedings  here  were,  therefore,  before 
the  Judge  himself,  and  not  in  the  County  Court  at  all,  and 
the  Rules  do  not  apply  to  them. 

1 may  point  out  that  sub-sec.  (a)  of  Rule  1170  purports 
on  its  face  to  be  founded  upon  two  of  the  former  Chancery 
Orders,  225  and  585,  in  which  certain  discretion  was  given 
to  the  Masters  in  Chancery  to  deal  with  the  costs  of 
portions  of  the  inquiries  conducted  before  them  ; and  that 
the  Rule  in  question  is  satisfied  by  being  construed  as 
relating  to  them,  and  to  the  officers  who  perform  similar 
duties  under  the  Judicature  Act. 

I also  desire  to  note  that  under  the  decision  of  Re  Mills , 
34  Ch.  I).  24,  Rule  1170  must  not  be  construed  as 
enabling  the  Court  or  a Judge  to  order  costs,  even  of 
proceedings  before  them,  to  be  paid  by  persons  who,  before 
the  Judicature  Act  and  Rules  came  into  operation,  could 
not  have  been  ordered  to  pay  them,  “ but  only  to  regulate 
the  mode  in  which  costs  are  to  be  dealt  with  in  cases 
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where  the  Court  antecedently  had  jurisdiction,  either 
original  or  statutory,  to  award  costs.” 

The  remaining  question  is  whether,  as  'persona  designata 
under  the  statute,  the  learned  Judge  had  power  to  order 
the  payment  of  costs  upon  this  application.  The  rule  in 
such  cases  is  that  costs  cannot  be  awarded  unless  they  are 
clearly  given:  see  Cobb  v.  Mid  Wales  R.  W.  Co.,  L.  R.  1 
Q.  B.  342. 

Under  sec.  6 of  ch.  124,  R.  S.  0.,  the  authority  given  to 
the  Judge  merely  is  to  remove  the  assignee  and  to 
appoint  a new  one  ; there  is  no  authority  given  to  allow 
costs.  When  the  Legislature  intended  to  confer  that 
authority  in  cases  under  the  same  Act,  they  have  I think, 
said  so.  Thus  sec.  14  provides  that  application  may  be 
made  to  a Judge  of  the  High  Court,  or  of  the  County 
Court,  (who  would  in  this  case  also  act  merely  as  persona 
designata , and  not  as  a Court)  to  compel  the  publication 
and  registration  of  the  assignment;  “ and  the  Judge  shall 
make  his  order  in  that  behalf,  and  with  or  without  costs, 
or  upon  the  payment  of  costs  by  such  person  as  he  may 
in  his  discretion  direct  to  pay  the  same.” 

I think,  therefore,  that  the  order  asked  for  should  be 
granted,  prohibiting  the  learned  Judge,  and  the  creditors 
who  instituted  the  proceedings  before  him,  and  the  clerk  of 
the  County  Court  from  further  proceeding  to  tax  or 
enforce  payment  of  the  costs  mentioned  in  the  order  dated 
21st  July,  1891,  made  in  the  matter  in  question.  The 
creditors  named  in  that  order  must  pay  the  costs  of  this 
application. 
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Henderson  et  al.  y.  Blain  et  al. 


Discovery — Action  by  shareholders  of  insolvent  bank  against  directors  for 
misfeasance — Joining  bank  as  parties — Examination  of  liquidator  by 
plaintiff  before  statement  of  claim — Rule  566. 

An  official  liquidator  cannot  as  an  officer  of  the  Court  be  called  upon  to 
make  discovery  unless  he  is  representatively  in  the  position  of  an  adverse 
litigant  to  the  party  requiring  the  discovery. 

Where  certain  shareholders  of  an  insolvent  bank  were  suing  the  directors 
for  negligence  and  misfeasance,  and  had  made  the  bank  defendants  for 
conformity  without  asking  any  relief  against  them,  an  application  by 
the  plaintiffs  under  Rule  566  for  leave  to  examine  one  of  the  liquidators 
for  discovery  before  statement  of  claim  was  refused. 

[September  8,  1891. — Boyd , C.] 


An  appeal  by  the  plaintiffs  from  an  order  of  the  Master- 
in-Chambers  dismissing  the  appellants’  motion  for  an  order 
to  examine  Henry  Lye,  one  of  the  liquidators  of  the  defen- 
dants the  Central  Bank  of  Canada,  for  discovery,  before 
delivery  of  the  statement  of  claim.  The  bank  were  in 
liquidation  under  a winding-up  order. 

The  action  was  by  certain  shareholders  of  the  bank, 
suing  on  behalf  of  themselves  and  all  other  shareholders, 
against  the  individual  directors  of  the  bank,  for  negligence 
and  misfeasance  causing  loss  to  the  shareholders,  and  the 
Central  Bank  were  made  defendants  because  their  presence 
before  the  Court  was  deemed  necessary,  but  no  relief  was 
asked  against  them. 


The  appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on 
the  7th  September,  1891. 

W.  R.  Smyth , for  the  plaintiffs. 

Shepley,  Q.  C.,  F.  E.  Ii origins,  and  W.  B.  Raymond , for 
the  individual  directors. 

Hilton , for  the  liquidators  of  the  Central  Bank. 

Judgment  was  delivered  on  the  following  day. 


Boyd,  C. — The  rule  of  the  Court  is  that  the  official 
liquidator  cannot  as  an  officer  of  the  Court  be  called  upon 
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to  make  discovery  unless  where  he  represents  the  company 
as  a party  litigant.  The  meaning  of  this  is  that  if  he 
representatively  is  in  the  position  of  an  adverse  litigant  to 
any  party,  he  may  be  required  to  make  discovery  at  the 
instance  of  that  party.  Are  these  conditions  found  in  the 
present  application  ? The  litigation  is  between  share- 
holders and  directors  in  respect  of  alleged  misfeasances,  etc.,, 
of  the  latter.  The  bank  in  liquidation  is  made  a defen- 
dant, but  this  (assuming  the  argument  of  the  appellants  to 
be  well  founded)  is  because,  at  the  highest,  the  cause 
of  action  may  come  through  the  corporation,  and  can 
only  be  availed  of  by  those  beneficially  interested,  in 
the  event  of  the  refusal  of  the  corporation  to  litigate. 
It  is  therefore  because  the  bank  has  declined  to  initiate 
proceedings  that  the  plaintiffs  occupy  that  position.  The 
bank,  though  a party  defendant,  is  not  in  adverse  litigation 
quoad  the  real  defendants.  The  bank  is  a defendant  (upon 
the  hypothesis)  rather  in  order  that  the  litigation  may  be 
final  as  against  all  in  whom  a right  of  action  exists,  than 
because  its  attitude  is  militant,  as  to  either  the  plaintiffs 
or  the  co-defendants.  The  bank,  at  the  highest,  is  merely 
passive — declines  to  litigate,  and  so  gives  opportunity  to 
those  most  desirous  of  righting  what  is  alleged  to  be  wrong. 

I should  be  making  an  unwarrantable  extension  of  the 
already  extensive  right  of  discovery  were  I to  interfere 
with  the  Master’s  refusal.  The  liquidator  has  no  indepen- 
dent original  knowledge  even  as  a witness,  but  has  acquired 
information  in  the  course  of  the  winding-up  which,  it  is 
supposed,  will  facilitate  the  investigations  of  the  plaintiffs, 
and  will  enable  them  forthwith  to  frame  their  pleadings. 
But  this  merely  economic  reason  will  not  justify  a new 
practice,  under  Rule  566. 

Costs  of  the  appeal  will  be  in  the  cause  to  the  defen- 
dants. 
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Simpson  v.  Hall  et  al. 


Writ  of  summons— Service  out  of  the  jurisdiction— Rule  271  (g)— Allowance 
of  service— Joint  conspiracy — Bonafides — Undertaking  to  prove  cause 
of  action. 

Where  the  alleged  cause  of  action  was  a joint  conspiracy  by  the  defen- 
dants, two  of  whom  resided  within  the  jurisdiction,  and  a third,  who 
was  a foreigner,  was  implicated,  service  on  the  foreigner  out  of  the 
jurisdiction  of  a notice  in  lieu  of  the  writ  of  summons  was  : — 

Held,  properly  allowed  under  Rule  271  (g). 

Massey  v.  Heynes,  21  Q.  B.  D.  at  pp.  334,  335 ; and  Indigo  Co.  v.  Ogilvy, 
[1891]  2 Ch.  13,  specially  referred  to. 

Such  an  order  should  not  be  made  unless  the  Judge  is  reasonably  satisfied 
as  to  the  bona  fides  of  the  plaintiff  in  joining  the  foreign  defendant ; 
and  as  an  evidence  of  such  bona  fides  the  plaintiff  in  this  action  was 
required  to  undertake  to  submit  to  a nonsuit  if  he  failed  to  prove  a joint 
cause  of  action  at  the  trial  as  against  the  foreign  defendant. 

Thomas  v.  Hamilton,  17  Q.  B.  D.  at  p.  597,  specially  referred  to. 


[September  8,  1891 — Boyd,  C.] 

An  appeal  by  the  defendant  Rogers  from  an  order  of  the 
Master-in-Chambers  allowing  service  on  the  appellant  out 
of  the  jurisdiction  of  a notice  in  lieu  of  the  writ  of  sum- 
mons, the  appellant  not  being  a British  subject. 

The  action  was  for  damages  for  a conspiracy  and  for  mali- 
cious prosecution,  and  was  brought  against  four  defendants, 
two  of  whom  resided  within  the  jurisdiction,  and  two,  the 
defendants  Hall  and  Rogers,  out  of  the  jurisdiction. 

The  order  was  made  under  Rule  271,  which  provides 
that  service  may  be  allowed  whenever  (g.)  any  person  out 
of  the  jurisdiction  is  a necessary  or  proper  party  to  an 
action  properly  brought  against  some  other  person  duly 
served  within  the  jurisdiction. 


The  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  7th  September,  1891. 

H.  S.  Osier , for  the  defendant  Rogers,  contended  that 
the  two  defendants  within  the  jurisdiction  were  not  really 
necessary  parties,  but  were  added  merely  for  the  purpose 
of  giving  the  Court  jurisdiction. 

A.  McLean  Macdonell , for  the  plaintiff,  contra. 
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Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  alleged  cause  of  action  being  a joint  con- 
spiracy by  the  defendants  to  the  detriment  of  the  plaintiff, 
in  which  the  American  defendant  is  implicated,  the  order 
allowing  service  of  the  notice  of  the  writ  of  summons  was 
rightfully  made  by  the  Master  by  virtue  of  Rule  271  (g._), 
as  interpreted  by  the  English  Courts.  I refer  particularly 
to  the  exposition  given  by  Mr.  Justice  Wills  in  Massey  v. 
Heynes,  21  Q.  B.  D.  at  pp.  334,  335  ; see  also  Indigo  Go. 
v.  Ogilvy,  [1891]  2 Ch.  31. 

Such  an  order  should  not  be  made  unless  the  Judge  is 
reasonably  satisfied  as  to  the  bona  fides  of  the  plaintiff  in 
joining  the  foreign  defendant.  Yet  it  is  a not  unreason- 
able precaution,  as  the  best  evidence  of  such  bona  fides,  to 
require  such  an  undertaking  to  be  given  by  the  applicant 
as  will  efficiently  protect  the  foreigner,  and  at  the  same 
time  secure  the  process  of  the  Court  from  being  abused.  I 
favour  in  such  a case  as  this  the  continuance  of  the  old 
practice,  which  has  been  recognized  as  not  obsolete,  and 
has  been  approved  of  as  an  exercise  of  wise  discretion  in 
cases  later  than  Perkins  v.  Mississippi,  etc.,  Go.,  10  P.  R. 
198.  1 refer  specially  to  the  observations  of  Bowen,  L.  J., 

in  Thomas  v.  Hamilton,  17  Q.  B.  D.  at  p.  597. 

While  affirming  the  Master’s  order,  I think  it  should  be 
on  condition  that  the  plaintiff  submits  to  the  non-suit  if  he 
fails  to  prove  a joint  cause  of  action  at  the  trial  as  against 
the  foreign  defendant. 

Costs  of  appeal  will  be  in  the  cause  to  the  winning  party. 
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Flett  v.  Way  et  al. 


Costs — Scale  oj — Title  to  land — Set-off  of  costs — Solicitor's  lien — Discretion 
of  taxing  officer — Rules  3 , 1204,  1%05. 

Where,  in  an  action  by  a monthly  tenant  against  his  landlord  and  other 
persons  for  wrongful  entry  upon  the  demised  premises,  the  landlord 
denied  the  plaintiff’s  tenancy  : — 

Held,  that  the  title  to  land  was  brought  in  question  and  the  costs  of  the 
plaintiff  wTere  properly  taxed  on  the  High  Court  scale,  although  the 
damages  recovered  were  only  $104. 

Wormcm  v.  Brady,  12  P.  R.  613,  and  Danaher  v.  Little , 13  P.  R.  361, 
followed. 

Tomkins  v.  Jones,  22  Q.  B.  D.  599,  specially  referred  to. 

By  the  judgment  in  the  action  costs  were  awarded  to  the  plaintiff  against 
the  chief  defendant,  and  to  the  other  defendants  against  the  plaintiff, 
without  any  direction  as  to  setting  off  costs,  and  the  plaintiff’s  solicitor 
asserted  a lien  upon  the  costs  awarded  to  his  client  against  the  chief 
defendant.  The  defendants  all  defended  by  the  same  solicitor  : — 

Held,  that,  under  Rule  1204,  the  question  of  setting  off  costs  was  in  the 
judicial  discretion  of  the  taxing  officer,  and  that  discretion  was  rightly 
exercised  by  the  officer  in  refusing  to  set  off  the  costs  ordered  to  be 
paid  to  the  plaintiff  by  the  chief  defendant  against  the  costs  ordered  to 
be  paid  by  the  plaintiff  to  the  other  defendants. 

Construction  of  Rules  1204  and  1205. 

The  older  decisions  as  to  set-off  are  not  applicable  since  Rule  3. 

[September  30,  1891. — Boyd,  C.j 

This  action  was  brought  by  a tenant  against  his  land- 
lord and  two  other  persons  for  $1,000  damages  for  wrongful 
entry,  etc.,  upon  the  demised  premises.  The  plaintiff’s 
claim  to  the  possession  of  the  premises  as  a monthly  tenant 
was  denied  by  the  defendant  Way,  the  landlord,  upon  the 
record  and  upon  affidavit.  All  the  defendants  appeared 
and  defended  by  the  same  solicitor. 

The  action  was  tried  by  a jury,  and  a verdict  was  given 
for  the  plaintiff  against  the  defendant  Way  for  $104 
damages,  and  for  the  defendant  Way  against  the  plaintiff 
for  $104  overdue  rent. 

Judgment  was  entered  for  the  plaintiff  against  the 
defendant  Way  for  $104  and  costs,  and  for  the  defendant 
Way  against  the  plaintiff*  for  $104  and  costs;  and  the 
plaintiff’s  action  was  dismissed  with  costs  as  against  the 
other  defendants,  Stroud  and  Looney.  The  judgment 
directed  a set-off  of  the  damages  against  the  defendant 
Way,  but  did  not  provide  for  any  set-off  as  to  costs,  nor 


FLETT  V.  WAY. 


313 


^IV.] 

did  it  provide  as  to  the  scale  of  costs.  (See  11  C.  L.  T.  Occ. 
N.  130). 

The  taxing  officer  taxed  to  the  plaintiff  the  costs  of  the 
action  against  the  defendant  Way  upon  the  High  Court 
scale:  to  the  defendant  Way  the  costs  of  his  counter-claim 
against  the  plaintiff*  upon  the  same  scale ; to  the  defen- 
dants Stroud  and  Looney  their  costs  of  defending  the  action 
against  the  plaintiff  upon  the  same  scale ; and  he  set  off 
' pro  tanto  the  costs  taxed  to  the  defendant  Way  against 
those  taxed  to  the  plaintiff ; but  refused  to  set  off  the 
costs  taxed  to  the  defendants  Stroud  and  Looney  against  the 
balance  of  the  costs  taxed  to  the  plaintiff,  having  regard  to 
a lien  asserted  by  the  solicitor  for  the  plaintiff  upon  the 
costs  payable  by  the  defendant  Way. 

The  defendants  appealed  from  the  taxation  on  the 
grounds : (1)  that  the  plaintiff  should  have  been  allowed 
costs  on  the  County  Court  scale  only,  and  the  defendant 
Way  the  set-off  of  costs  provided  by  Rule  1172  ; (2)  that 
the  costs  of  the  defendants  Stroud  and  Looney  should  have 
been  set  off  against  the  balance  of  the  costs  taxed  to  the 
plaintiff  against  the  defendant  Way. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers  on 
the  28th  September,  1891. 

J.  M.  Clark,  for  the  defendants. 

F.  E.  Titus,  for  the  plaintiff. 

The  rules  and  authorities  cited  by  counsel  are  referred 
to  in  the  judgment. 

Judgment  was  delivered  on  the  30th  September,  1891. 

Boyd,  C. — W orman  v.  Brady,  12  P.  R.  618,  was  fol- 
lowed by  the  Queen’s  Bench  Division  in  Danaher  v.  Little , 
13  P.  R.  361,  and  if  there  is  any  conflict  between  it  and  the 
language  used  by  Hagarty,  C.  J.,  in  the  earlier  case  of 
Graham  v.  Spettigue,  12  A.  R.  261,  it  is  my  duty  sitting 
in  Chambers  to  follow  the  later  decision,  which  is  expressly 
in  point.  I do  not  say  that  there  is  a conflict,  because  the 
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observations  made  in  the  case  in  appeal  must  be  read  as 
applying  to  a different  state  of  facts  and  pleadings  from 
that  now  in  hand.  The  plaintiff’s  claim  of  right  to  the 
possession  of  the  land  as  a monthly  tenant  was  denied 
upon  the  record  and  by  the  affidavit  of  the  defendant. 
The  issue  as  to  title  was,  therefore,  directly  raised. 
Tomkins  v.  Jones,  22  Q.  B.  D.  599,  is  a late  decision  in  Eng- 
land in  the  same  line  as  Worman  v.  Brady.  I uphold  the 
ruling  of  the  taxing  officer  as  to  the  higher  scale  of  costs. 

As  to  the  next  point,  touching  set-off*,  if  the  matter  fell 
to  be  decided  under  old  decisions,  I should  feel  great  per- 
plexity. The  cases  from  the  Common  Bench  cited  by  Mr. 
Clark  support  his  contention,  that  the  costs  payable  by 
the  plaintiff  to  the  two  defendants  who  succeeded  should 
be  deducted  from  the  costs  payable  to  the  plaintiff  by  the 
third  defendant,  against  whom  damages  were  recovered. 
The  earliest  of  these  cases,  George  v.  Elston , 1 Hodg.  63  ; 1 
Bing.  N.  C.  5 1-3 ; and  1 Scott  518,  went  on  this  ground,  that 
Rule  93  of  Hilary  Term,  1832,  (which  is  the  same  as  Con. 
Rule  of  Ontario  1205)  did  not  apply  to  such  a case,  but  only 
to  cross-claims  for  costs  in  separate  actions,  and  so  the 
decision  rested  upon  the  principle  of  decision  which  had 
obtained  in  the  Common  Bench  before  the  Rule  was  passed, 
and  that  was  uniformly  to  disregard  the  attorney’s  lien. 
The  discordance  of  practice,  and  the  reason  for  the  passing 
of  the  Rule  are  given  in  Dunn  v.  West,  10  C.  B.  at  p.  427. 
Before  the  Rule  existed,  the  practice  of  the  Queen’s  Bench 
had  been  to  respect  the  claim  of  the  attorney,  and  in 
Holrcyd  v.  Breare,  4 B.  & Aid.  43  and  700,  the  decision  was 
against  a set-off  in  circumstances  similar  to  those  in  George 
v.  Elston.  When  the  correctness  of  the  exposition  of  the 
Rule  93  given  by  Tindal,  C.  J.,  in  1 Bing.  N.  0.  513,  was 
challenged  by  eminent  counsel  in  Lees  v.  Rejjitt , 3 A.  & E. 
707 ; 5 N.  & M.  340,  Patteson,  J.,  remarked  that  at  all 
events  the  Rule  only  applied  to  costs  between  the  same 
parties ; not  being  satisfied  apparently  that  it  should  be 
limited  to  cross-claims  in  different  suits. 

There  appears  to  me,  however,  to  be  great  good  sense  in 
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the  adverse  comment  of  Mr.  Gray  upon  the  decision  of 
Lees  v.  Reffitt,  which  was  based  upon  George  v.  Elston, 
when  he  points  out  that  the  two  demands  were  not  either 
legally  or  equitably  between  the  same  parties,  and  were 
in  truth  not  the  subject  of  set-off  at  all : Gray  on  Costs, 
p.  102.  Probably  further  research,  which  I have  not  been 
able  to  expend,  would  further  impeach  the  soundness  of 
conclusion  in  the  cases  relied  upon  by  the  appellant.  I 
will  add  only  in  this  direction  that  in  Pocock  v.  O’ Shaunes- 
sey,  6 A.  & E.  807,  the  Court  studiously  abstain  from  adopt- 
ing Chief  Justice  Tindal’s  construction  of  the  Rule,  and  give 
judgment  on  another  ground.  This  was  the  state  of  affairs 
under  the  ante- Judicature  practice.  I observe  that  in  the 
latest  book  on  costs  George  v.  Elston  is  cited,  and  the  cases 
which  follow  it,  and  on  the  other  hand  Holroyd  v.  Breare 
is  cited  for  this  proposition  : “ Costs  due  from  the  plaintiff 
to  A.  could  not  be  set  off  against  costs  due  from  B.  to  the 
plaintiff,  or,  in  other  words,  where  the  parties  or  proceed- 
ings were  entirely  different  no  set-off  was  allowed  : ” Gor- 
don on  Costs,  pp.  230,  231. 

But  we  are  delivered  from  this  confusion  by  Con. 
Rule  3,  which  supersedes  all  former  practice,  and  de- 
clares that  as  to  all  matters  not  provided  for  by  the 
Rules  the  practice  is,  as  far  as  may  be,  to  be  regulated 
by  analogy  thereto.  Now  the  Rule  invoked  here  by 
the  appellant  is  1204,  providing  that  in  any  case  in 
which  a party  entitled  to  receive  costs  is  liable  to  pay 
costs  to  any  other  party,  the  taxing  officer  may  tax  the 
costs  such  party  is  so  liable  to  pay,  and  may  adjust 
the  same  by  way  of  deduction  or  set-off,  or  may,  if  he 
thinks  fit,  delay  the  allowance  of  the  costs  such  party  is 
entitled  to  receive  until  he  has  paid  or  tendered  the  costs 
he  is  liable  to  pay.  This  disposal  of  costs  rests  in  the 
judicial  discretion  of  the  officer,  and  the  Court  will  not 
anticipate  his  action  ( Re  Crnwshay , 45  Ch.  D.  318),  nor 
lightly  interfere  with  it  when  exercised. 

Now,  the  English  original  of  this  has  been  construed  in 
Barker  v.  Hemming,  5 Q.  B.  D.  609,  and  it  was  held  to  apply 
42 — VOL.  XIV.  O.P.R. 
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as  between  parties  in  the  same  action,  and  in  their  charac- 
ter of  parties  to  it,  and  further  that  the  parties  were  to  be 
the  same.  Brett,  L.  J.,  says,  it  provides  that  when  under 
•certain  circumstances  a party  is  liable  to  pay  costs  to 
another  party,  and  also  entitled  to  receive  costs  from  him, 
there  shall  be  a set-off.  Now,  the  same  method  of  con- 
struction applied  to  the  like  language  in  Rule  1205  would 
give  a result  at  variance  with  the  holding  of  Tindal,  C.  J., 
in  George  v.  Elston.  For  the  word  used  is  “parties”  and  not 
(as  James,  L.  J.,  emphasizes  in  5 Q.  B.  D.  at  p.  611)  persons. 
That  is  to  say,  it  is  quite  within  the  compass  of  a fair  con- 
struction of  Rule  1205  to  hold  that  it  applies  generally  to 
applications  in  the  same  action  or  to  cross-claims  arising 
in  different  proceedings.  But  if  it  applies  to  applications 
of  cross-costs  in  the  same  suit  between  the  same  or  different 
parties, it  is  against  the  allowance  of  set-off*  to  the  detriment 
of  the  solicitor’s  lien.  And  if  it  does  not  apply  to  the  case 
in  hand,  because  the  parties  to  pay  and  receive  are  not 
the  same,  or  because  it  is  to  be  limited  to  different  actions, 
then  by  analogy  the  principle  there  enunciated  should  be 
extended  to  other  cases  of  set-off*  provided  only  that 
interlocutory  costs  in  the  same  action  are  to  be  excepted. 
The  costs  in  question  here  are  final  and  not  interlocutory 
costs,  and  are  not  within  the  exception  of  Rule  1205.  I 
cite  as  of  general  pertinence  the  language  of  Wightman,  J., 
in  Little  v.  Philpotts,  2 B.  & S.  at  p.  390.  He  says  “Where 
the  equitable  interposition  of  the  Court  is  required  by  a 
party  to  set  off  one  set  of  costs  or  damages  against  an- 
other, then  the  Court  may  properly  attach  equitable  condi- 
tions on  the  parties  asking  for  its  equitable  interposition. 
The  general  rule  of  the  Court  decides  what  one  of  these 
conditions  should  be,  and  so  long  as  that  rule  of  Court 
remains  unrepealed,  the  Court  must  withhold  its  interposi- 
tion, unless  the  adversary’s  attorney’s  lien  in  the  suit  is 
saved.” 

I understand  the  taxing  officer  refused  to  set  off  costs 
on  account  of  the  solicitor  of  the  plaintiff*  claiming  a lien 
for  the  costs  payable  by  the  chief  defendant.  This  was 
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substantially  the  course  taken  by  the  Court  in  Fortune  v. 
Hickson , 1 U.  C.  It.  408,  and,  in  my  opinion,  the  officer’s 
discretion  was  rightly  exercised. 

The  appeal  is  dismissed  with  costs. 


Re  O’Donohoe,  a Solicitor. 


Solicitor  and  client — Prcecipe  order  for  taxation  of  bill  and  accounting — 
Jurisdiction  oj  taxing  officer  under — Inquiry  relating  to  bills  not  referred 
— Agreement. 

By  an  order,  obtained  by  clients  upon  praecipe,  a bill  of  costs  was  referred 
to  taxation,  and  the  taxing  officer  was  directed  to  take  an  account  of 
all  sums  of  moneys  received  by  the  solicitor  of  or  on  account  of  the 
applicants. 

Under  this  the  taxing  officer  taxed  the  bill  and  took  an  account  of  the 
moneys  received  by  the  solicitor,  and  in  so  doing  inquired  into  and  deter- 
mined the  validity  of  a disputed  agreement  in  the  nature  of  a compro- 
mise relating  to  some  older  bills  of  costs  not  referred  to  taxation,  but 
which  the  solicitor  now  claimed  should  be  allowed  at  their  face  value 
against  moneys  received  by  him,  and  which  the  applicants  claimed 
should  be  allowed  only  at  the  amount  settled  by  the  disputed  agree- 
ment : — 

Per  Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  that  the  officer  had  no 
jurisdiction  under  the  order  to  determine  the  validity  of  the  agreement. 
Per  Osler  and  Maclennan,  JJ.  A.,  that  he  had  jurisdiction. 

The  Court  being  equally  divided,  the  decisions  of  Armour,  C.  J.,  and  the 
Common  Pleas  Divisional  Court,  12  P.  R.  612,  were  affirmed. 

(Affirmed  by  the  Supreme  Court  of  Canada. ) 

[January  14,  1890. — The  Court  of  Appeal .] 

This  was  an  appeal  by  the  solicitor  from  an  order  of 
the  Common  Pleas  Divisional  Court  affirming  an  order  of 
Armour,  C.  J.,  in  Chambers,  reported  in  part  in  1 2 P.  R. 
at  page  612. 

The  order  of  Armour,  C.  J.,  was  made  upon  appeal  by 
the  solicitor  from  the  certificate  of  Mr.  Thom,  taxing  officer, 
upon  the  taxation  by  him  of  a bill  of  costs  and  an  account- 
ing before  him  by  the  solicitor  for  moneys  received  on 
account  of  the  applicants,  under  an  order  obtained  by  them, 
upon  praecipe,  in  the  following  terms  : — 

“ It  is  ordered  that  the  bill  of  fees,  charges,  and  disburse- 
ments delivered  by  the  above  named  solicitor  be  referred 
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to  J.  H.  Thom,  Esquire,  one  of  the  taxing  officers  at 
Toronto,  to  be  taxed,  and  that  the  said  J.  H.  Thom  do 
take  an  account  of  all  sums  of  money  received  by  the  said 
solicitor  of  or  on  account  of  the  applicants.” 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  and; 
Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the  21st 
October,  1889. 

The  appellant  appeared  in  person. 

W.  M.  Douglas,  contra. 

Judgment  was  delivered  on  the  14th  January,  1890. 

Burton,  J.  A. — The  question  in  this  case  arises  under 
an  ex  parte  order,  obtained  upo nprcecipe  by  the  executors 
of  the  late  Thomas  Wilson,  for  the  taxation  of  a bill  of 
costs  in  a suit  of  Holmested  v.  Morphy , in  which  the  clients 
were  beneficially  interested ; and  that  question,  shortly 
stated,  is  whether  under  the  words  of  that  order  “ that  the 
taxing  officer  do  take  an  account  of  all  sums  of  money 
received  by  the  said  solicitor  of  or  on  account  of  the 
applicants,”  it  was  his  duty  to  confine  himself  to  simple 
payments  plainly  proved  to  have  been  made  on  account  of 
that  bill  of  costs,  or  admittedly  in  his  hands  without  any 
lien  of  the  solicitor,  or  whether  he  was  entitled  to  go  into 
pecuniary  accounts  not  immediately  connected  with  the 
costs,  but  which  related  to  moneys  received  and  applied 
by  the  solicitor  to  costs  incurred  many  years  previously, 
bills  for  which  had  been  rendered,  and  the  correctness  of 
which  the  executors  were  precluded  from  investigating 
except  under  a Judge’s  order  made  upon  sufficient  material, 
and  establishing  to  his  satisfaction  that  special  circum- 
stances existed  for  making  the  inquiry. 

The  appellant  was  solicitor  for  the  late  Thomas  Wilson 
up  to  the  time  of  his  death  in  1872,  and  after  his  death 
for  these  executors  up  to  the  time  when  this  order  was 
obtained,  in  December,  1887,  or  shortly  before  that  date. 

He  appears  to  have  conducted  a large  amount  of  litiga- 
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tion  for  the  estate,  and,  after  crediting  some  payments,  to 
have  rendered  bills  of  costs,  in  the  early  part  of  1885, 
.amounting  to  $6,441.20. 

Both  before  and  subsequently  to  the  rendering  of  these 
hills,  a long  correspondence  appears  to  have  gone  on  be- 
tween him  and  his  clients  urging  them  to  go  over  the 
accounts  and  come  to  some  settlement,  which  resulted  in 
nothing,  and  in  1885  the  bills  were  formally  rendered. 
No  taxation  took  place,  and,  as  I understand  the  evidence, 
a special  application  would  have  been  necessary  for  an 
order  to  tax  them  at  the  time  when  the  following  letter 
was  written  by  the  solicitor,  or  some  one  on  his  behalf, 
addressed  to  Mr.  Harcourt,  who  had  been  requested  by  the 
executors  to  go  over  the  bills.  This  was  in  May,  1887  : — 

“ To  F.  W.  Harcourt,  Esq., 

Barrister,  Toronto  : 

Hear  Sir, — I hereby  consent  to  the  following  ; that  the 
Wilson  estate  shall  be  in  no  way  prejudiced  as  to  their 
right  to  an  order  for  taxation  of  the  bills  rendered  herein 
by  the  delay  caused  by  examining  of  the  accounts,  with  a 
view  to  a settlement,  from  1st  April  to  the  1st  June.” 

And  it  will  be  seen  that  the  solicitor,  whilst  agreeing 
that  the  delay  assumed  to  be  necessary  from  April  to  June 
for  adjusting  the  bills  should  not  prejudice  the  estate,  did 
not  forego  his  right  to  insist  that  the  time  for  taxation  was 
already  past,  and  that  he  wTas  to  be  at  liberty  to  assert  it 
in  the  event  of  an  arrangement  not  being  arrived  at. 

It  is  alleged  on  the  one  side,  and  denied  on  the  other, 
that  an  arrangement  was  arrived  at  fixing  the  balance 
due  for  costs  at  $5,483.39,  the  solicitor  claiming  $6,441.20. 

The  taxing  officer  took  evidence  as  to  this  alleged  set- 
tlement and  found  against  the  solicitor,  and  whether  in 
doing  so  he  exceeded  his  authority  is  the  point  for  decision. 

There  is,  of  course,  no  doubt  that  the  Court  under  its 
general  jurisdiction  may  direct  a solicitor  to  pay  over 
money  to  his  client  without  reference  to  his  bills,  as  where 
upon  the  sale  of  property  the  purchase  money  is  received 


320  ONTARIO  PRACTICE  REPORTS.  [VOL. 

by  a solicitor  who  does  not  pretend  that  he  has  any  claim 
on  it  for  any  costs — or  probably  on  its  being  shewn  that, 
as  alleged  in  the  present  case,  the  costs  had  by  agreement 
been  fixed  at  a certain  sum  and  after  payment  of  that 
amount  there  still  remained  a balance  in  his  hands  to 
which  the  client  was  entitled.  In  such  a case  the  Court 
itself  would  ascertain  whether  such  an  arrangement  had 
been  made,  and  would  order  the  payment  of  the  money  ; 
but  if  the  client  failed  to  establish  such  an  agreement,  the 
Court  could  not  make  an  order  unless  a case  was  made  out 
for  a taxation  by  reason  of  special  circumstances. 

Whether  the  facts  in  this  case  would  warrant  such  an 
application,  it  is  not  necessary,  nor  are  we  in  a position,  to 
say,  as  it  is  impossible  to  speculate  as  to  what  answer  the 
solicitor  might  have  to  it. 

It  is  sufficient  in  this  case  to  say  that  the  executors  did 
not  make  any  application  for  a special  order  to  a Judge, 
on  wThich  he  might  have  given  directions  to  go  into  the 
questions  which  were  discussed  before  the  taxing  officer  in 
this  case ; but,  in  the  absence  of  such  an  order,  I think  he 
had  no  jurisdiction  to  go  into  such  a question,  but  was 
confined  to  the  inquiry  of  what  was  properly  due  on  the 
bills  for  the  services  rendered,  and  payments  made  on 
account  of  it.  I refer  to  the  remarks  of  Lord  Langdale  in 
Re  Smith , 9 Beav.  at  p.  185  : “ But  in  a case  where  the 

Master  has  received  no  special  directions  from  the  Court, 
I think  it  is  his  duty  to  confine  himself  to  simple  pay- 
ments, plainly  proved  to  have  been  made  on  account 
of  the  bills,  and  that  he  would  not  be  authorized  to 
allow,  as  against  bills  of  costs,  sums  of  money  not  plainly 
appearing  to  be  such  payments.  Upon  a conflict  of 
evidence,  he  might  have  to  certify  whether  such  a 
payment  had  been  made  or  not ; but  without  special 
directions,  I think  that  he  could  not  take  upon  him- 
self to  certify  whether  a certain  alleged  transaction,  not 
being  an  actual  payment,  and  the  nature  and  circumstances 
of  which  were  disputed,  was  or  was  not  such  a transaction 
as  a Court  of  law  or  equity  would,  under  the  special  cir- 
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cumstances,  have  adjudged  or  decreed  to  constitute  a debt 
or  payment.”  See  also  Jones  v.  James , 1 Beav.  307;. 
Re  Smith , 4 Beav.  309. 

The  order  in  this  case  is  in  the  form  prescribed  by  the 
Judicature  Act,  and  by  Buie  443,  (Rules  O.  J.  A., 
1881;  see  Con.  Rule  1226)  it  is  declared  that  it  shall 
be  read  as  if  it  contained  the  provisions  formerly  con- 
tained in  the  common  order  for  taxation,  and  which 
are  referred  to  in  sections  a.,  b.,  and  c.  of  that  Rule,  which, 
equally  with  the  order  we  are  discussing,  contained  a. 
direction  to  give  credit  for  all  sums  of  money  by  the 
solicitor  received  from  or  on  account  of  the  client. 

In  the  case  before  Lord  Langdale  from  which  I have 
quoted,  the  order  for  taxation  wras  special,  and  in  the  dis- 
cussion upon  the  order  originally  granted,  as  also  upon  the 
exceptions  to  the  report,  it  was  held  that  the  relief  there 
sought,  to  go  into  a general  account  of  all  the  dealings  and 
transactions,  could  not  be  had  in  that  way. 

A doubt  is  entertained  by  at  least  one  member  of  this- 
Court  as  to  the  agreement  alleged  being  sufficiently  estab- 
lished. In  the  case  before  Lord  Langdale,  he  says  : “ The 
evidence  does  not  appear  to  me  to  establish  any  clear  result, 
and  I do  not  conceive  it  to  be  material  in  the  present 
proceeding;  because  I am  of  opinion  that  upon  such  a 
petition  as  this,  the  Court  has  no  jurisdiction  to  compel 
the  specific  performance  of  a special  agreement,  even  if 
the  same  were  established  by  evidence  which  could  be 
relied  on : ” Re  Smith , 4 Beav.  at  p.  312. 

The  form  of  the  order  here  does  not  go  beyond  the  for- 
mer order  as  to  taking  accounts  and  giving  credit,  and  I 
quote  Lord  Langdale’s  judgment  both  for  the  purpose  of 
shewing  that  the  Court  has  no  jurisdiction,  through  its 
officer,  to  enter  into  the  question  of  the  validity  of  this 
agreement  on  the  ordinary  order  to  tax,  and  to  shew  that,, 
even  if  it  could  be  gone  into  at  all,  it  could  only  be  under 
an  order  containing  special  directions  to  that  effect. 

I do  not  think,  wfith  great  respect,  that  the  case  of 
Cooper  v.  Ewart,  2 Phill.  362,  at  all  conflicts  with  this 
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view.  It  is  true  that  the  order  there  was  for  the  taxation 
of  all  the  bills,  but  the  case  was  not  complicated  with  any 
such  difficulty  as  confronts  us  here.  There  it  was  con- 
ceded that  all  the  moneys  received  by  the  solicitor  had 
been  received  by  him  in  his  character  of  solicitor  ; those 
moneys  would  therefore  be  applicable  to  the  payment  of 
the  bills. 

Nor  do  I think  it  important  whether,  even  if  the  agree- 
ment was  not  proved,  there  would  still  be  a sum  of  money 
applicable  to  such  payment.  If  the  agreement  is  sustained, 
then  the  amount  found  due  from  the  solicitor  would  be 
considerably  larger  than  it  would  otherwise  be,  and  if  there 
is  no  jurisdiction  to  inquire  into  the  existence  of  that 
agreement,  the  appellant  ought  to  succeed  upon  this  appeal. 

I think  it  is  scarcely  fair  to  the  appellant  to  treat  his 
bringing  in  his  cash  account  as  a voluntary  proceeding  on 
his  part.  It  is  perhaps  unfortunate  that  he  had  not  satis- 
fied himself  with  filing  an  affidavit  that  he  had  not  received 
any  payment  on  account  of  this  bill,  or,  which  would  have 
been  more  strictly  accurate,  that  there  remained  in  his 
hands  so  much  only  after  deducting  the  old  bills,  but  in 
the  face  of  his  objections  noted  by  the  taxing  officer  to  this 
effect — 1.  “ The  solicitor  objects  that  under  the  above  order 
the  taxing  officer  exceeded  his  power  in  taxing  or  consider- 
ing other  bills  than  that  in  Holmested  v.  Morphy  ; 2.  The 
solicitor  objects  to  the  finding  that  the  bills  of  costs 
in  Re  Wilson  Estate , prior  to  the  bill  in  Holmested 
v.  Morphy,  were  settled  by  the  parties  at  $5,483.39 ; on 
the  ground  that  the  taxing  officer  had  no  authority  to  try 
such  an  issue  between  the  parties,  and  as  being  contrary 
to  evidence,  and  claims  that  if  the  said  bills  were  considered 
in  the  accounting  by  him  they  should  be  allowed  at 
amount  rendered” — we  must  hold  that  he  did  so  in  defer- 
ence to  the  taxing  officer’s  ruling  and  for  the  purpose  of 
shewing  how  he  had  applied  the  moneys  received. 

Whether  the  solicitor  will  improve  his  position  if  an 
application  is  successfully  made  to  the  Court  to  have  these 
old  bills  referred  to  taxation  is  a matter  for  his  considera- 
tion. 
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Entertaining  the  view  that  under  this  ex  parte  order  the 
taxing  officer  had  no  jurisdiction,  we  must,  I think,  allow 
the  appeal,  and  direct  that  so  much  of  the  report  as  re- 
lates to  the  alleged  agreement  he  struck  out. 

Hagarty,  C.  J.  0.,  agreed  with  Burton,  J.  A. 

Osler,  J.  A. — The  common  order  to  tax  appears  to  have 
heen  regularly  obtained,  and  without  the  suppression  of 
any  facts  which  ought  to  have  heen  brought  to  the  notice 
of  the  Court,  for,  upon  the  assumption  that  the  old  bills 
had  been  the  subject  of  an  agreement  as  to  what  should 
be  considered  due  in  respect  of  them,  the  client  had  no 
reason  to  tax  them,  and  they  could  not  be  taxed  under  the 
common  order  as  if  there  had  been  no  agreement,  because 
lapse  of  time  precluded  a taxation  without  special  circum- 
stances. Then,  upon  a taxation  under  the  common  order 
it  is,  in  my  opinion,  clearly  the  duty  of  the  taxing  officer 
according  to  the  practice  of  the  Court,  to  take  an  account 
of  all  moneys  of  the  client  which  the  solicitor  has  received 
qua  solicitor,  and  to  find  how  the  balance  stands.  The 
account  is  not  confined  to  the  moneys  received  on 
account  of  the  particular  bill  or  in  the  matter  in  which 
the  bill  is  incurred.  If  there  is  a balance  in  favour  of  the 
client,  the  bill  is  paid  and  the  balance  must  be  paid  over  to 
him  by  the  solicitor. 

In  the  present  case  the  solicitor  was  not  bound  to  bring 
the  old  bills  into  the  account,  but  he  did  so,  and  if  there 
had  been  no  question  about  an  agreement  the  taxing  officer 
would  have  ascertained  the  amount  which  the  solicitor  had 
received,  and  would  in  the  first  place  have  credited  against 
it  the  bills  wThich,  by  reason  of  the  lapse  of  time,  were  not 
the  subject  of  taxation. 

In  the  course  of  that  accounting  many  questions  of  fact 
might  have  arisen  as  to  particular  items  which  the  solicitor 
was  alleged  to  have  received — as  to  his  liability  therefor — 
as  to  agreements  made  by  him  with  his  client, or  otherwise 
in  respect  thereof — all  of  which  it  would  have  been  the 
43 — VOL.  XIV.  O.P.R. 
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duty  of  the  taxing  officer  to  determine  before  he  could 
arrive  at  the  balance. 

It  appears  to  me  that  when  the  solicitor  brought  into  the- 
account  the  old  un taxed  bills,  charging  them  at  the  amount 
at  which  they  were  rendered,  it  was  perfectly  competent 
for  the  client  to  say,  “ you  cannot  do  that,  for  wTe  agreed  that 
the  bills  should  be  settled  at  so  much,  and  you  can’t  now 
charge  them  at  a larger  sum  than  was  agreed  on.” 

If  the  solicitor  denied  the  agreement,  I do  not  see  what 
other  course  was  open  to  the  client  than  to  require  the  tax- 
ing officer  to  decide  the  question  as  one  properly  arising  in 
the  taking  of  the  accounts  between  the  parties.  Was  he 
to  abandon  the  agreement  and  apply  for  an  order  to  tax 
the  old  bills  notwithstanding  the  lapse  of  time,  or  wTas  he 
to  go  to  the  Court  and  ask  for  a special  direction  to  the 
taxing  officer  ? I think  not.  The  question  was  one  pro- 
perly before  the  officer  for  decision,  and  it  was,  in  my 
opinion,  his  duty  to  decide  it.  I do  not  say  that  the  soli- 
citor might  not  have  made  out  a case  for  relief  on  a 
special  application  for  the  trial  of  the  question  in  some 
other  way,  though  I think  that  according  to  our  present 
practice  it  is  one  the  decision  of  which  is  most  naturally 
and  properly  committed  to  the  taxing  officer.  The  cases  of 
Cooper  v.  Ewart , 16  L.  J.  N.  S.  Ch.  417;  2 Phill.  362; 
and  Russel  v.  Buchanan,  9 Sim.  167,  appear  to  me  clear 
authority  as  to  the  extent  of  the  accounting  to  which  the 
solicitor  is  liable  under  the  common  order;  and  in  the  for- 
mer case  Lord  Langdale’s  decision  in  Re  Smith,  4 Beav. 
309,  is  commented  on  and  distinguished.  The  disposition 
of  any  question  which  may  arise  as  to  the  amount  of 
one  of  the  items  of  account,  or  whether  it  was  the  subject 
of  an  agreement  between  the  parties,  seems  to  me  to  be 
incidental  to  the  jurisdiction  of  the  taxing  officer  to  take 
the  account. 

I see  nothing  opposed  to  this  in  the  cases  of  Barwell  v. 
Brooks , 8 Beav.  121;  Re  Whitcombe,  8 Beav.  140;  Re 
Rhodes,  8 Beav.  224 ; Re  Thompson,  8 Beav.  237 ; Re  Eyre, 
10  Beav.  569.  I think  they  decide  nothing  more  than 
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this,  that  where  there  has  been  a A^alid  special  agreement 
upon  the  subject  of  a bill  of  costs  the  Court  will  not  make 
an  order  to  tax  the  bill. 

For  these  reasons,  I think  the  appeal  should  be  dismissed. 
I do  not  enter  upon  the  question  of  fact.  There  was 
evidence  upon  which  the  taxing  officer  might  have  found 
as  he  did,  and  his  finding  has  been  approved  by  Chief 
Justice  Armour,  and  by  a Divisional  Court. 

Maclennan,  J.  A. — I am  of  opinion  that  this  appeal 
fails. 

The  order  for  taxation  is  dated  the  1st  December,  1887, 
and  is  in  the  form  prescribed  by  the  Ontario  Judicature 
Act,  1881,  No.  136,  and  it  directs  that  the  taxing  officer  do 
take  an  account  of  all  sums  of  money  received  by  the  so- 
licitor of  or  on  account  of  the  applicant. 

Rule  438  (0.  J.  A.,  1881)  confers  upon  the  officer  all  the 
powers  exercised  by  Masters,  Registrars,  etc.,  under  the  old 
practice  for  the  purpose  of  any  proceeding  before  them. 

Rule  443  provides  that  when  a solicitor  s bill  is  referred 
to  be  taxed,  the  solicitor  is  to  give  credit  for  all  sums  of 
money  by  him  received  from  or  on  account  of  the  client,, 
and  is  to  refund  what,  if  anything,  he  may  on  such  taxa- 
tion appear  to  have  been  overpaid. 

By  Rule  443  (a),  the  Master  is  to  tax  the  costs  of  the 
reference,  and  certify  what  shall  be  found  due  to  or  from 
either  party  in  respect  of  the  bill  and  demand,  and  of  the 
costs  of  the  reference,  to  be  paid  according  to  the  event  of 
the  taxation  pursuant  to  the  statute. 

By  Rule  443  (c),  upon  payment  by  the  client  of  what 
may  be  found  due,  the  solicitor  is  to  deliver  up  all  books 
and  papers,  and  by  Rule  443  ( d ),  the  order  for  taxation  is 
to  be  read  as  if  it  contained  the  above  particulars. 

The  common  order  for  taxation,  both  at  common  law 
and  in  Chancer}^,  under  the  old  practice  in  England  was 
substantially  the  same  as  the  present  order,  including  the 
effect  of  the  Rules  above  stated.  See  Daniell’s  Chancery 
Forms,  p.  2008,  2nded. ; 1 Archbold’s  Practice,  p.  123, 12th 
ed. ; and  Chitty’s  Forms,  p.  14,  6th  ed. 
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The'  solicitor  was  ordered,  under  that  former  practice,  to 
give  credit  for  all  sums  of  money  by  him  received  of  or 
on  account  of  the  client,  and  the  Master  was  to  certify  the 
amount  due  from  the  client  to  the  solicitor  or  from  the  so- 
licitor to  the  client,  having  regard  to  any  sums  of  money 
which  might  have  been  received  or  paid,  and  upon  payment 
of  what  was  due  to  the  solicitor  he  was  to  deliver  up  books 
and  papers. 

In  the  case  now  before  us  there  had  been  a great  deal 
of  business  done  by  the  solicitor  for  the  clients,  extending 
over  many  years,  going  back  as  far  as  the  year  1874,  and 
there  had  been  a large  number  of  bills  delivered,  upwards 
of  twenty,  of  which  only  one  had  been  delivered  within 
twelve  months  when  the  order  in  the  present  case  was 
obtained.  The  order  was  obtained  on  praecipe,  and  is  for 
the  taxation  of  the  bill  last  delivered  only. 

No  motion  was  made  to  discharge  or  vary  the  order,  and 
the  taxation  was  proceeded  with  under  it  without  any  ob- 
jection to  its  form  or  scope,  and  the  solicitor  brought  in  a 
cash  account  of  moneys  received  and  paid  by  him  on  ac- 
count of  the  clients,  in  which  he  claimed  credit  for  all  the 
old  bills  of  costs,  amounting  to  upwards  of  $6,000. 

Upon  this  the  clients  set  up  an  agreement  alleged  to 
have  been  made  between  them  and  the  solicitor,  in  the 
previous  month  of  J une,  by  which  it  was  agreed  that  the 
old  bills  should  be  settled  and  allowed  at  four-fifths  of  the 
fees  and  the  whole  of  the  disbprsements  charged  therein. 
The  solicitor  disputed  the  agreement,  contending  that  there 
had  been  nothing  more  than  negotiation ; that  the  alleged 
settlement  had  never  been  finally  acceded  to  by  the  clients  ; 
and  that  it  was  not  intended  to  be  final  and  binding  upon 
the  parties  until  nut  in  writing  and  signed  by  them  res- 
pectively, which  was  never  done.  He  also  objected  that 
the  taxing  officer  had  no  jurisdiction  under  the  order  to 
consider  the  alleged  agreement,  or  to  take  evidence  concern- 
ing it. 

The  taxing  officer,  nevertheless,  took  evidence  of  the 
agreement,  and  finding  it  proved  to  his  satisfaction,  gave 


XIV.] 


RE  O’DONOHOE,  A SOLICITOR. 


327 


effect  to  it,  and  made  his  report  on  the  footing  of  it,  and 
found  a considerable  sum  due  from  the  solicitor  to  the 
clients. 

On  appeal  the  decision  of  the  taxing  officer  was  upheld 
by  the  learned  Chief  Justice  of  the  Queen’s  Bench,  and  that 
decision  was  affirmed  by  the  Common  Pleas  Divisional 
Court. 

After  careful  and  repeated  consideration,  and  notwith- 
standing a different  impression  which  I had  during  the 
argument,  I am  unable  to  come  to  any  other  conclusion 
than  that  the  judgment  is  right. 

I at  first  thought  that  the  officer  could  have  no  juris- 
diction to  try  the  validity  of  a disputed  agreement  between 
the  parties,  which  did  not  relate  at  all  to  the  particular 
bill  of  costs  which  was  the  subject  of  the  reference,  and 
which  related  solely  to  the  bills  which  had  not  been  re- 
ferred, and  which  primd  facie  were  no  longer  taxable  ; but 
further  consideration  has  convinced  me  that  this  impression 
was  wrong.  The  taxing  officer  was  ordered  not  only  to 
tax  the  particular  bill  of  costs,  but  he  was  to  take  an 
account,  in  the  language  of  the  order,  of  all  sums  of  money 
received  by  the  solicitor  of  or  on  account  of  the  clients, 
and  to  aid  the  officer  in  taking  this  account  Rule  443  re- 
quires the  solicitor  to  give  credit  for  all  sums  of  money  by 
him  received  from  or  on  account  of  the  client,  and  to 
refund  what  he  may  appear  to  have  been  overpaid. 

The  plain  scope  of  this  language  includes  and  extends  to 
all  the  unsettled  money  transactions  between  the  solicitor 
and  his  clients  arising  out  of  their  professional  relations.. 
The  officer  must  be  held  to  have  all  the  power  and  juris- 
diction necessary  to  enable  him  to  take  the  account 
which  is  thus  directed.  He  is  to  take  the  account ; he  is 
to  find  out  whether  the  solicitor  has  been  overpaid,  so  that 
if  he  has  he  may  refund  the  excess.  He  is  to  ascertain 
what  is  due  to  the  solicitor,  so  that  when  it  is  paid  the 
client  may  get  back  his  deeds  and  papers. 

It  is  quite  clear  that  the  solicitor  must  account  for  all 
sums  he  has  received  in  his  professional  capacity.  But  if 
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so  it  is  equally  clear  that  he  must  he  allowed  to  discharge 
himself  in  the  same  manner,  and  to  the  same  extent,  as  any 
other  accounting  party.  He  may  claim  credit  for  payments 
to,  or  to  the  use  of  his  clients ; may  set  up  former  settle- 
ments, and  claim  the  benefit  of  his  professional  lien.  All 
these  things  must  be  dealt  with  by  the  officer,  and  he 
must  decide  to  the  best  of  his  ability,  no  matter  how  com- 
plicated or  difficult  the  questions  which  arise  may  be. 

H ere  Mr.  O’Donohoe  charged  himself  with  items  of  cash 
received  of  or  on  account  of  the  clients,  to  the  amount  of 
upwards  of  $15,000,  and  he  claimed  credit  for  payments  to 
a large  amount  also.  But  he  also  claimed  the  amount  of 
his  old  bills  of  costs,  upwards  of  $6,000. 

Now,  he  had  an  undoubted  right  to  claim  credit  for  these 
bills  against  the  money  in  his  hands.  The  bills  had  been 
delivered  more  than  twelve  months  and  were,  primob  facie, 
no  longer  taxable.  He  could  sue  for  them.  He  had  a 
lien  for  them  on  the  money,  and  also  on  the  books  and 
papers  of  the  clients  in  his  hands,  and  by  law  he  could  not 
be  required  to  pay  the  one,  or  to  deliver  the  other,  without 
the  old  bills  being  first  settled. 

It  follows,  I think,  that  the  officer  must  deal  with  these 
bills.  It  is  plainly  impossible  for  him  to  take  the  account 
which  he  is  ordered  to  take,  without  doing  so.  If  the 
solicitor  insists  on  being  allowed  his  bills  against  the  money 
in  his  hands,  or  if  he  insists  on  his  lien  on  the  client’s 
documents,  the  officer  must  obviously  fix  the  amount  of  the 
bills  and  give  credit  for  them  in  the  account. 

If  the  case  had  been  that  the  bills  were  simply  signed  bills 
delivered  more  than  twelve  months,  they  would  have  to  be 
allowed  as  such  without  taxation,  on  proof  of  retainer 
and  whatever  other  evidence  is  required  in  an  action  on 
an  un taxed  bill  of  costs.  But  what  if  the  clients  deny 
the  retainer  as  to  some  or  all  of  them,  or  set  up  any  of  the 
other  defences  which  may  be  set  up  in  an  action  for  costs  ? 
I think  it  clear  the  taxing  officer  must  deal  with  all  such 
questions,  and  decide  them. 

In  the  present  case  the  objection  made  to  the  allowance 
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of  the  old  bills  was  the  alleged  agreement  which  has  been 
mentioned,  and  I see  no  reason  why  the  officer  should  not 
deal  with  that.  If  not  disputed,  or  if  proved  by  a plain 
writing  under  the  hands  of  the  parties,  it  is  evident  such 
an  agreement  must  be  regarded,  aud  I think  it  follows  that 
the  officer  could  hear  the  evidence  and  decide  the  dispute 
which  arose  about  it  between  them. 

It  may  be  that  Mr.  O’Donohoe  could,  when  confronted 
with  the  alleged  agreement,  have  withdrawn  the  old  bills 
from  the  reference,  and  have  waived  his  lien  therefor  on 
the  money  and  documents  in  his  hands,  so  that  he  might 
test  the  disputed  agreement  in  an  action,  or  perhaps  he 
might  have  applied  to  a Judge  for  leave  so  to  do  without 
prejudice  to  his  lien,  but  he  did  not  do  either  of  these 
things.  Instead  of  that  he  insisted,  as  he  had  a right  to 
do,  on  receiving  credit  for  his  bills  against  the  money  in 
his  hands,  and  having  done  so,  I think  the  officer  had  no 
other  course  open  to  him  in  carrying  out  the  terms  of  the 
order  of  reference  than  to  try  the  question,  and,  if  proved, 
to  give  effect  to  the  agreement. 

I think  the  case  is  governed  by  the  decision  of  Lord 
‘Cottenham  in  Cooper  v.  Ewart,  2 Phill.  362,  which  shews 
that  the  account  under  such  an  order  for  taxation  must 
extend  to  and  include  all  the  sums  of  money  received  by 
the  solicitor  in  his  professional  capacity,  and  I refer  to  Re 
Philp,  2 Giff.  35,  as  shewing  that  it  was  the  constant  prac- 
tice of  the  taxing  officers  in  England  to  give  effect  to 
agreements  between  solicitors  and  their  clients  as  to  their 
bills  of  costs. 

It  was  also  contended  before  us  that  the  alleged  agree- 
ment  was  not  sufficiently  proved,  but  I think  there  was 
■evidence  to  support  the  taxing  officer’s  finding,  and  that 
being  so,  I cannot  say  he  was  so  clearly  wrong  that  we 
ought  to  set  aside  his  decision  and  the  two  subsequent 
judgments  by  which  it  has  been  affirmed. 

The  members  of  the  Court  being  equally  divided  in 
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opinion,  the  judgment  stood  affirmed  and  the  appeal  was 
dismissed  with  costs. 

[The  solicitor  appealed  to  the  Supreme  Court  of  Canada, 
where  his  appeal  was  dismissed  with  costs  on  the  22nd 
June,  1891.] 


Genge  y.  Freeman. 


Attachment  of  debts — Judgment  debt — Attaching  order — No  order  for  pay- 
ment by  garnishee — Sheriff—  Return  to  fi.  fa. — Effect  of  fi.  fa.  on  goods 
oj  judgment  debtor — Withdrawal  of  sheriff— Settlement  between  gar- 
nishor and  garnishee — Solicitor’s  lien — Assignment  of  judgment. 


A sheriff’s  return  to  a writ  of  fi.  fa.  goods  set  forth  that  he  was  notified 
that  the  amount  of  the  judgment  to  be  executed  had  been  attached  by 
a judgment  creditor  of  the  execution  creditor,  and  that  the  execution 
debtor  (the  garnishee)  had  thereupon  satisfied  the  claim  of  the  garnishor. 
In  fact  there  was  only  an  order  to  attach  and  a summons  to  pay  over, 
but  no  order  absolute  : — 

Held,  that  the  return  was  insufficient  in  substance,  because  it  shewed  that 
the  writ  remained  unexecuted  without  legal  excuse  ; a garnishee  order 
absolute  would  have  operated  as  a stay  of  execution,  but  not  so  the 
attaching  order  and  summons  : the  duty  of  the  garnishee  was  to  pay 
the  sheriff,  advising  him  at  the  same  time  of  the  existence  of  the  attach- 
ing order,  and  this  would  have  been  equivalent  to  a payment  into  Court. 
Where  purchasers  are  not  in  question,  the  issue  of  a writ  of  execution 
gives  a specific  claim  to  the  goods  of  a judgment  debtor,  which  remains 
till  satisfaction  of  the  debt ; and,  therefore,  the  withdrawal  of  the 
sheriff  did  not  preclude  further  action  \ipon  the  writ. 

It  appeared  that  the  solicitor  for  the  execution  creditor  had  a lien  for  his 
costs  upon  the  judgment  obtained  by  his  client,  and  also  an  assignment 
of  the  judgment,  whereof  the  garnishor  and  garnishee  both  had  notice  : — 
Held,  that  the  garnishor  and  garnishee  should  not  have  settled  the  amount 
garnished  between  themselves  ; and  that  the  solicitor  should  have 
intervened  and  had  the  attaching  order  set  aside  by  disclosing  the  as- 
signment to  himself  of  the  debt  attached. 

[October  16,  1891.—  Boyd,  C.] 

The  defendant,  having  obtained  a judgment  of  the 
Court  dismissing  this  action  with  costs,  assigned  this  judg- 
ment to  his  solicitor,  Mr.  Robert  Shaw,  in  May,  1890.  In 
pursuance  of  the  judgment  the  defendant’s  costs  were 
taxed,  and  on  the  15th  October,  1890,  a writ  of  fi.  fa. 
against  the  goods  of  the  plaintiff  Genge  was  placed  in  the 
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hands  of  the  sheriff  of  Frontenac.  On  the  same  day  an 
order  was  obtained  in  an  action  of  Morrice  v.  Freeman,  by 
the  plaintiff  in  that  action,  from  the  local  Judge  of  the 
county  of  Frontenac  attaching  the  debt  due  from  Genge  to 
Freeman,  and  ordering  the  garnishee  to  appear  on  the  27th 
October  to  shew  cause  why  the  amount  of  the  judgment 
should  not  be  paid  by  Genge  to  Morrice  instead  of  to 
Freeman.  A copy  of  this  order  was  on  the  day  of  its  dato 
served  on  the  sheriff,  but  no  proceedings  were  ever  taken 
to  obtain  an  order  absolute  for  payment  over,  and  no  such 
order  was  ever  obtained.  Freeman’s  solicitor  urged  the 
sheriff  to  make  the  money  under  the  writ,  but  the  sheriff 
replied  that,  as  the  debt  was  attached  by  the  garnishing: 
order,  he  could  not  do  so.  Upon  search  in  the  office  of  the 
local  Judge,  Freeman’s  solicitor  discovered  that  no  steps 
had  ever  been  taken  to  obtain  the  order  to  pay  over,  and 
upon  ascertaining,  through  the  means  of  a chattel  mort- 
gage given  by  the  plaintiff' Genge  to  the  plaintiff  Morrice, 
that  the  plaintiff'  Genge  had  certain  chattels  within  his 
bailiwick,  Freeman’s  solicitors  directed  the  sheriff  to  seize 
them,  which  the  sheriff  accordingly  did,  but  upon  a further 
claim  made  under  the  garnishing  order  he  relinquished  the 
seizure  on  default  of  Freeman’s  solicitor  giving  him 
security  to  protect  him  against  the  garnishing  creditor’s 
claim.  Freeman’s  solicitor  then  formally  demanded  from 
the  sheriff  a return  to  the  writ  in  his  hands,  and,  not  hav- 
ing received  this,  he  applied  for  and  obtained  an  ex  parte 
order  calling  upon  the  sheriff  to  make  a return  to  the  writ 
within  eight  days.  Upon  the  sheriff'  failing  to  do  this,  an 
application  was  made  for  the  purpose  of  attaching  him  for 
disobedience  of  the  order  in  not  making  a return  as 
required  by  it.  After  service  of  notice  of  the  application, 
the  sheriff*  made  a return  setting  forth  what  had  taken 
place. 

The  motion  was  argued  before  Boyd,  C.,  in  Court 
on  the  13th  October,  1891. 

E.  Tag  lour  English,  for  the  defendant.  The  debt  having 
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"been  bond  fide  assigned  before  the  service  of  the  attaching 
order,  it  was  not  garnishable  : Wise  v.  Birkenshaw,  29  L. 
J.  Ex.  240.  The  solicitor  for  the  defendant  Freeman  had  a 
lien  on  the  costs  recovered  in  this  action,  which  would  over- 
ride the  right  of  Morrice  to  attach:  - Cababd  on  Attach- 
ment, 2nd  ed.,p.  55.  The  obtaining  of  the  attaching  order, 
merely,  does  not  alter  the  position  of  the  garnishee,  who 
continues  to  be  a debtor  to  his  judgment  creditor  until 
payment,  and  therefore  the  notice  of  the  attaching  order 
did  not  justify  the  sheriff  in  not  executing  the  writ, 
and  payment  over  by  the  judgment  debtor  without  a 
specific  order  for  payment  would  not  protect  him  from 
having  to  pay  again  : Cababe  on  Attachment,  2nd  ed.,  p. 
59;  Wardrope  v.  G.  P.  R.  Go.,  7 0.  R.  at  p.  330;  Turn- 
bull  v.  Robertson,  47  L.  J.  C.  P.  294 ; 38  L.  T.  N.  S.  389. 

Langton,  Q.  C.,  for  Morrice.  The  motion  against  my 
client  is  based  on  affidavits,  and  these  do  not  shew  an 
assignment  by  Freeman  to  Shaw.  Genge,  the  garnishee, 
had  no  cause  to  shew  to  the  garnishee  summons,  and  the 
attaching  order  still  binds  the  debt:  Rule  936. 

Middleton,  for  the  sheriff.  When  this  motion  first  came 
on,  it  was  objected  on  the  part  of  the  sheriff  that  Morrice 
should  be  before  the  Court,  and  the  motion  is  therefore 
now  renewed  on  notice  to  him.  Rule  936  shews  the  effect 
of  the  attaching  order,  which  is  to  bind  the  debt.  Instead 
of  shewing  cause,  Genge  settled  the  matter  with  Morrice. 
As  between  Morrice  and  Genge,  payment  of  the  debt  or 
the  equivalent  of  it  was  made.  Freeman,  having  assigned 
the  judgment  debt  to  Shaw,  has  no  locus  standi  to  attach 
the  sheriff*  for  not  returning  the  writ : Wood  v.  Joselin,  18 
A.  R.  59.  Shaw  could  have  intervened  before  the  local 
Judge  by  motion  to  set  aside  the  proceedings  ; this  motion 
is  much  more  expensive  than  that  would  have  been.  The 
rule  on  the  sheriff  to  return  the  writ  does  not  say  where, 
nor  is  there  anything  to  shew  from  what  office  it  issued : 
Scott  v.  Benson , 1 P.  R.  32. 


Judgment  was  delivered  on  the  16th  of  October,  1891. 
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Boyd,  C.— The  sheriff’s  return  is  insufficient  in  sub- 
stance, because  it  shews  that  the  writ  remains  unexecuted 
without  legal  excuse.  The  return  sets  forth  that  he  was 
notified  that  the  amount  of  the  judgment  to  be  executed 
had  been  attached  by  one  Morrice,  and  that  Genge,  the 
execution  debtor,  had  thereupon  satisfied  the  said  claim. 
The  attaching  order  annexed  to  the  return  shews  only  an 
order  to  attach  but  no  order  to  pay  over.  In  fact  no  order 
to  pay  was  ever  made,  so  that  the  alleged  satisfaction  by 
Genge  is  no  discharge  of  the  debt.  The  sheriff  further 
returns  that  upon  said  notification  he  declined  to  proceed 
with  the  execution  of  the  writ  unless  duly  indemnified. 
Though  the  indemnity  was  promised,  it  does  not  appear 
to  me  that  the  sheriff  was  legally  entitled  to  make  this 
demand,  and  if  not  legally  entitled  to  security,  the  ultimate 
refusal  to  give  it  did  not  justify  an  abandonment  of  the 
seizure. 

The  proper  course  to  take  will  be  to  vacate  the  return 
and  to  remit  the  wTrit  to  the  sheriff,  enlarging  for  a month 
the  return-day,  that  he  ma}^  act  in  the  premises  as  advised. 

1 will  indicate  my  view  of  the  law,  that  the  parties — all 
of  whom,  not  excluding  the  sheriff,  appear  to  have  acted 
wrongly — may  end  this  entangled  controversy  without 
further  recourse  to  the  Court,  as  was  suggested  during  the 
argument. 

Where  there  is  a garnishee  order  absolute — that  is,  one 
which  has  been  made  effective  by  an  order  to  pay  and  in 
default  that  execution  should  issue — and  the  debt  garnished 
is  a judgment  debt,  then  such  a charging  order  operates  as 
a stay  of  execution  on  the  judgment : Re  Connan,  Ex  p. 
Hyde , 20  Q.  B.  D.  690.  But  where  there  is  merely  the 
ex  parte  attaching  order,  accompanied  by  the  summons  to 
pay,  which  is  never  made  absolute  (as  in  this  case)  then 
the  judgment  debtor  (who  is  also  the  execution  creditor  as 
.against  the  garnishee)  may  insist  on  the  sheriff  proceeding 
with  his  execution.  The  duty  of  the  garnishee  is  then  to 
pay  the  sheriff,  advising  him  at  the  same  time  of  the 
existence  of  the  attaching  order.  This  is  equivalent  to  a 
payment  into  Court,  inasmuch  as  the  payment  is  to  an 
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officer  of  the  Court  in  trust  for  the  proper  person  : Turn- 
bull  v.  Robertson,  38  L.  T.  N.  S.  389. 

Morrice,  the  garnishor,  and  Genge,  the  garnishee,  should 
not  have  concluded  the  matter  as  between  themselves  by 
settling  the  amount  garnished,  both  being  affected  with 
knowledge  of  the  lien  of  the  solicitor  of  Freeman  for  costs 
in  respect  of  the  judgment  debt  garnished,  and  of  the 
assignment  of  the  claim  made  to  him  by  Freeman,  for  the 
purpose  of  securing  these  costs,  some  months  before  the 
garnishee  proceedings.  Apart  from  this,  the  settlement 
between  them  was  nugatory,  and  invalid  so  far  as  Freeman 
was  concerned,  because  of  the  non-procurement  of  an  order 
absolute  to  pay. 

Shaw,  representing  Freeman  and  himself,  was  able  with 
less  trouble  than  he  has  taken  in  these  proceedings  to  have 
intervened  upon  or  soon  afterthe  return-day  of  the  summons, 
and,  by  disclosing  the  prior  assignment  to  himself  of 
the  debt  garnished,  to  have  had  the  attaching  order  set 
aside  and  the  course  cleared  for  the  sheriff  to  act : Wood 
v.  Dunn,  L.  R 2 Q.  B.  73,  81,  83,  84  ; Lovely  v.  White r 
12  L.  R Ir.  3S1,  (1883).  As  against  Shaw  also  the 
evidence  preponderates  that  he  promised  substantial  and 
proper  security  if  the  sheriff  proceeded  to  seize,  but 
afterwards  receded  from  this  undertaking. 

As  to  the  sheriff,  his  withdrawal  does  not  preclude 
further  action  in  respect  of  the  execution  against  Genge, 
inasmuch  as,  where  purchasers  are  not  in  question,  the 
issue  of  a writ  of  execution  gives  a specific  claim  to  the 
goods  of  the  judgment  debtor,  which  remains  till  satisfac- 
tion of  the  debt : Re  Evans,  34  Ch.  D.  597. 

The  justice  of  the  case  would  indicate  that  Genge  should 
not  be  called  upon  to  pay  twice,  but  that  Morrice  should 
answer  the  claim  of  Freeman’s  execution  out  of  the 
property  received  by  him  from  Genge. 

There  remains  but  the  question  of  costs,  and  I think 
each  party  to  this  application  should  answer  his  own  costs. 

If  the  parties  do  not  settle,  I will  give  leave  to  renew  the 
writ  of  execution  nunc  pro  tunc,  so  as  to  avoid  its  expiry 
while  I have  been  considering  this  judgment. 
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Re  Sarnia  Oil  Company. 


Security  for  costs — Proceeding  under  Winding-up  Act — Powers  of  referee — 
R.  S.  G.  ch.  129 — 52  Vic.  ch.  32,  sec.  20  (D.) — Intervening  shareholder 
out  of  the  jurisdiction — Delay  in  applying  for  security — Appeal. 

An  order  was  made  by  the  Court  delegating  the  powers  exercisable  by 
the  Court  for  the  purpose  of  winding  up  a company,  to  a referee,  pur- 
suant to  R,.  S.  C.  ch.  129,  sec.  77,  as  amended  by  52  Vic.  ch.  32,  sec. 
20  (D.)  :— 

Held,  that  power  was  delegated  to  the  referee  to  order  security  for  costs 
and  to  stay  proceedings  till  security  should  be  given  by  a shareholder 
resident  out  of  the  jurisdiction,  who  intervened  : — 

Held,  also,  that  the  liquidator  and  others  opposing  the  applications  made 
by  the  intervening  shareholder  were  not  barred  of  their  right  to  security 
by  not  applying  till  after  the  original  applications  of  the  shareholder 
had  been  dismissed,  and  appeals  taken  ; but  that  the  security  should  be 
limited  to  the  costs  of  the  appeals. 

[October  14,  1891. — Boyd,  C.] 

An  order  was  made  by  the  Court  under  the  Dominion 
Acts  declaring  the  company  insolvent  and  referring  the 
winding-up  to  the  local  J udge  at  Sarnia. 

James  A.  Moore,  a shareholder  of  the  company,  made  a 
motion  in  the  matter  of  the  winding-up  before  the  local 
Judge  on  the  29th  August,  1891,  for  an  order  requiring  the 
liquidator  to  take  proceedings  to  settle  the  list  of  con- 
tributories, and  to  fix  a day  for  creditors  to  send  in  their 
claims,  which  motion  the  Judge  dismissed  with  costs. 
Moore  had  also  previously  made  a motion  before  Street, 
J.,  in  the  same  matter,  to  stay  a sale  by  mortgagees  of  the 
company’s  property  until  the  list  of  contributories  should 
be  settled  and  the  creditors  ascertained,  which  motion  was 
also  dismissed  with  costs. 

Moore  having  served  notice  of  appeal  from  the  local 
Judge’s  order  and  having  in  contemplation  an  appeal  from 
the  order  of  Street,  J.,  the  liquidator  and  the  Buffalo  Loan, 
Trust,  and  Safe  Deposit  Company  (the  mortgagees),  who 
had  both  been  parties  to  the  applications  made  by  Moore, 
applied  to  the  local  Judge  for  security  for  costs,  Moore 
being  resident  out  of  the  jurisdiction ; and  on  the  3rd 
October,  1891,  the  local  Judge,  as  referee,  made  an  order 
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requiring  Moore  “ to  give  security  in  $400  for  the  costs  of 
the  liquidator  and  the  Buffalo  Loan,  Trust,  and  Safe  Deposit 
Company,  in  connection  with  his  pending  applications  in 
this  cause  and  appeals  therefrom : namely,  an  application 
dated  the  6th  day  of  August,  1891,  postponing  the  sale  of 
the  property  of  the  said  the  Sarnia  Oil  Company ; and  a 
further  application  of  the  said  James  A.  Moore,  hearing 
date  the  29th  day  of  August,  1891,  for  an  order  that 
certain  proceedings  should  be  taken  by  the  liquidator.” 
The  order  also  required  the  security  to  be  given  within 
four  weeks,  and  directed  that  until  it  should  be  given  “ all 
further  proceedings  upon  said  applications  and  appeals” 
should  be  stayed. 

Against  this  order  James  A.  Moore  appealed,  and  his 
appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on  the 
12th  October,  1891. 

G.  W.  Marsh , for  the  appellant. 

Duncan  MacMillan , for  the  liquidator. 

E.  R.  Cameron , for  the  Buffalo  Loan,  Trust,  and  Safe 
Deposit  Company. 

With  this  appeal  were  also  argued  appeals  by  James  A. 
Moore  from  the  order  of  the  local  Judge  of  the  29th  August, 
1891,  and  from  the  taxation  of  costs  under  that  order. 

Judgment  was  delivered  on  the  14th  October,  1891. 

Boyd,  C. — An  order  was  made  by  the  Court  delegating 
in  the  most  plenary  manner  the  powers  exercisable  by  the 
Court  for  the  purposes  of  winding  up  the  company,  to  the 
local  Judge  of  the  county  of  Lambton,  pursuant  to  R.  S.C.  ch. 
129,  sec.  77,  as  amended  by  52  Vic.  ch.  32,  sec.  20  (D.).  That 
Judge  ordered  security  for  costs  to  be  given  by  the  appellant 
Moore  and  stayed  all  his  proceedings  as  to  certain  appeals 
instituted  and  contemplated  by  him  till  the  security  was 
given.  If  this  order  was  rightly  made,  it  is  not  needful 
for  me  to  dispose  of  the  varied  questions  argued  on  the 
appeal  until  such  security  has  been  given. 
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The  objections  urged  against  the  order  for  security  were 
that  the  Judge  had  no  jurisdiction  to  stay  proceedings  ; 
that  he  had  no  power  to  order  security;  and  that,  if 
jurisdiction  existed,  this  was  not  a proper  case  in  which  to 
order  security. 

By  52  Vic.  ch.  32,  sec.  21,  (D.),  the  proceedings  are  to  be 
carried  on  as  nearly  as  may  be  in  the  same  manner  as  an 
ordinary  action  or  proceeding.  By  R.  S.  C.  ch.  129,  sec. 
86,  the  Rules  of  procedure  for  the  time  being  as  to  * * 

proceedings  in  the  Court  (i.  e.  the  High  Court  of  J ustice) 
shall  apply  as  far  as  practicable  to  all  * * proceedings 

under  the  Act.  And  by  sec.  93,  until  Rules  are  made  the 
various  procedures,  unless  otherwise  provided,  shall,  as 
nearly  as  may  be,  be  the  same  as  those  of  the  Court  in 
other  cases.  Now  the  Act  makes  no  provision  as  to  this 
matter  where  a shareholder  seeks  to  intervene  for  the 
purpose  of  expediting  or  otherwise  affecting  the  action  or 
inaction  of  the  liquidator  and  others  concerned  in  the 
proceeding.  But  the  ordinary  practice  of  the  Court 
warrants  security  for  costs  being  given  in  the  case  of  an 
applicant  out  of  the  jurisdiction  without  property  in  this 
country.  Also,  one  of  the  ordinary  incidents  of  requiring 
security  is  to  stay  all  action  on  the  part  of  the  person  who 
is  to  give  security  till  it  is  furnished.  I think  power  was 
delegated  to  the  local  J udge  to  order  security  and  to  stay 
proceedings  in  a proper  case.  No  reason  exists  for  not 
holding  this  to  be  a proper  case  unless  it  be  the  delay  in 
applying  till  after  one  appeal  was  lodged.  By  Rule  1245 
a large  discretionary  power  exists  as  to  directing  security 
to  be  given  at  any  time  pending  the  proceedings. 

The  order  now  sought  to  be  appealed  from  was  made  by 
the  local  Judge  on  21st  September,  1891.  Notice  of  appeal 
was,  I understand,  served  on  29th  September  returnable 
on  5th  October,  and  on  30th  September  the  affidavit  was 
made  upon  which  the  order  for  security  was  granted  on  the 
3rd  of  October.  I do  not  think  that  laches  can  be  charged 
on  such  a state  of  facts.  The  parties  did  not  care  to  move 
in  respect  of  the  original  application,  but,  having  obtained 
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an  order  in  their  favour  against  Moore,  it  was  enough  to 
seek  for  security  when  he  moved  to  reverse  that  order, 
provided  the  security  is  limited  to  costs  upon  the  appeal : 
Re  Clough , 35  Ch.  D.  7,  and  Ellis  v.  Stewart,  ib.  459. 

I dismiss  the  appeal  as  to  the  order  directing  security, 
with  costs,  and  I suspend  judgment  on  the  other  matters 
argued  till  security  is  given.  If  not  given  within  a 
reasonable  time,  application  may  be  made  to  me. 

The  order  issued  on  this  appeal  simply  dismissed  it  with  costs  ; but  on 
the  16th  November,  1891,  it  was  varied  by  limiting  the  security  to  be 
given  by  Moore  to  the  costs  of  the  appeals  from  the  orders  of  the  local 
Judge  and  Street,  J. 


Re  Williams  and  McKinnon. 

Administrator  ad  litem — Rules  311 — Devolution  of  Estates  Act — Real  estate 
— Application  before  action. 

Rule  311,  though  in  existence,  as  sec.  11  of  48  Vic.  ch.  13  (0.),  before  the 
passing  of  the  Devolution  of  Estates  Act,  may  be  applied  as  to  realty 
falling  under  the  operation  of  that  Act. 

If  it  appears  that  there  is  no  personalty,  or  personalty  of  such  trifling 
amount  as  will  not  suffice  to  answer  the  claims  made  in  respect  of  the 
deceased’s  real  estate  against  which  litigation  is  brought  or  is  impend- 
ing, administration  ad  litem  may  be  granted  under  the  Rule,  limited 
to  the  real  estate  in  question. 

An  application  for  the  appointment  of  an  administrator  ad  litem  is  pro- 
perly made  before  action. 


[November  17,  1891. — Boyd,  C.] 

An  application  by  William  Warnock,  sole  executor  of 
the  will  of  Adolphus  Williams,  under  Rule  311,  for  an 
order  appointing  an  administrator  ad  litem  to  the  estate  of 
John  McKinnon,  deceased,  for  the  purposes  of  an  intended 
action  to  be  brought  by  the  applicant,  as  executor,  for  the 
cancellation  of  a certain  agreement  entered  into  between 
the  deceased  Adolphus  Williams  and  the  deceased  John 
McKinnon,  for  the  sale  and  conveyance  by  Williams  to 
McKinnon  of  certain  land,  whereof  McKinnon  in  his  life- 
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time  had  been  in  possession,  and  had  paid  part  of  the 
agreed  purchase  money. 

It  appeared  by  the  affidavit  of  the  applicant  that 
McKinnon  died  intestate  in  1887,  leaving  a widow  and 
children,  and  being  possessed  of  no  real  estate  except  his 
interest  under  the  above  mentioned  agreement,  and  of  no 
personal  estate  except  some  household  furniture  and  farm 
implements,  worth  from  $50  to  $100  ; that  no  letters  of 
administration  to  his  estate  had  been  taken  out  or  applied 
for  ; and  that  the  widow  did  not  intend  to  apply  for  letters 
of  administration. 

The  applicant  suggested  the  appointment  of  Mary  Ann 
McKinnon,  the  widow  of  John  McKinnon,  as  administra- 
trix ad  litem,  and  served  notice  of  the  application  upon 
her  and  upon  the  official  guardian,  for  the  infant  children. 

The  application  was  argued  before  Boyd,  C.,  in  Cham- 
bers on  the  16th  November,  1891. 

Hoyles , Q.  C.',  for  the  applicant. 

J.  Hoskin,  Q.  C.,  as  official  guardian. 

No  one  appeared  for  the  widow. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — Con.  Rule  311,  under  which  this  appli- 
cation is  made,  was  originally  a part  of  the  statute 
found  in  48  Yic.  (ch.  13,  sec.  11)  a year  prior  to  the  intro- 
duction of  the  Devolution  of  Estates  Act,  49  Vic.  ch.  22 
(R.  S.  0.  ch.  108).  As  originally  framed,  it  related  only 
to  personal  estate,  but  I think  it  may  be  applied  as  to 
realty  falling  under  the  operation  of  that  Act.  If  it  appears 
that  there  is  no  personalty,  or  personalty  of  such  trifling 
amount  as  will  not  suffice  to  answer  the  claims  made  in 
respect  of  the  deceased’s  real  estate  against  which  litiga- 
tion is  brought,  or  is  impending,  then  it  is  competent  for 
the  Court  to  act  under  Con.  Rule  311  and  grant  adminis- 
tration ad  litem,  limited  to  the  real  estate  in  question. 

The  widow  has  been  notified  of  this  application,  and  to 
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her,  as  of  course,  general  administration  would  go.  She 
does  not  dispute  the  small  amount  of  personalty  as  testi- 
fied by  the  applicant.  She  would  be  a proper  person  to 
appoint,  but  her  consent  is  not  shewn.  Assuming  that  her 
consent  will  be  filed,  the  order  may  go. 

It  is  also  proper  practice,  in  my  opinion,  to  apply,  as 
here,  before  action. 

The  foregoing  conclusions  are  supported  by  Re  Cham- 
bliss, 12  P.  R.  649  ; Dey  v.  Dey,  2 Gr.  149  ; Davis  v.  Chan- 
ter, 2 Phill.  545.;  Dean  of  Ely  v.  Gay  ford,  16  Beav.  561. 

The  late  case  of  Aylward  v.  Lewis,  [1891]  2 Ch.  81,  is 
distinguishable,  because  there  the  condition  of  the  person- 
alty proper,  out  of  which  payment  of  the  mortgage  was  to 
be  made  in  the  first  instance,  was  not  disclosed. 


Vaughan  Road  Company  v.  Fisher. 

Consolidation  of  actions — Identity  of  issues — Test  action — Staying  'proceed- 
ings— Separate  assessments  of  damages. 

Four  actions  were  brought  by  the  same  plaintiffs  against  different  defen- 
dants for  damages  for  trespass  in  refusing  to  pay  toll  and  forcing  past 
the  toll-gates.  The  pleadings  were  identical,  and  the  main  issue  was 
common  to  all  the  actions,  but  it  was  admitted  that  if  the  plaintiffs  had 
a substantial  cause  of  action,  there  must  be  a separate  assessment  of 
damages  in  each  case. 

Upon  a motion  by  the  defendants  to  consolidate  the  actions  : — 

Held,  that  one  of  the  actions  should  be  tried  as  a test  for  all,  and  that 
proceedings  in  the  other  actions  should  be  stayed  till  the  test  action 
should  have  been  determined,  after  which  the  assessments  should  pro- 
ceed according  to  the  result  on  the  main  question  ; or,  if  the  defendants 
would  each  submit  to  pay  the  largest  amount  of  damages  that  might 
be  awarded  in  the  test  action,  that  all  proceedings  should  be  stayed  in 
all  actions  except  that  in  which  the  plaintiffs  expected  to  recover  the 
largest  amount,  and  such  action  should  be  alone  litigated. 

[November  17,  1891. — Boyd,  C.] 

An  application  by  the  defendant  in  this  action,  and  the 
respective  defendants  in  three  other  actions  brought  by 
the  same  plaintiffs,  for  an  order  consolidating  the  four 
actions. 

The  facts  are  stated  in  the  judgment. 
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The  application  was  argued  before  Boyd,  C.,  in  Cham- 
bers on  the  16  th  November,  1891. 

A.  G.  F.  Lawrence,  for  the  defendants. 

C.  W.  Kerr , for  the  plaintiffs. 

In  addition  to  the  cases  cited  in  the  judgment,  Williams 
v.  Raleigh , 14  P.  R.  50,  and  cases  there  cited,  were  referred 

to. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — The  same  plaintiff  company  sues  four  differ- 
ent defendants  in  four  actions  for  refusal  to  pay  toll,  and 
for  forcing  past  the  toll  gates.  Two  actions  have  gone  to 
issue,  and  two  have  not  passed  appearance  ; but  the  plead- 
ings in  the  two  at  issue  are  identical,  and  so  will  it  be  with 
the  other  two.  The  defendants  admit  a technical  trespass, 
the  plaintiffs  assert  a substantial  trespass,  and  it  is  agreed 
that  there  must  be  a separate  assessment  of  damages  if  the 
plaintiffs  have  a substantial  cause  of  action.  The  one  main 
question  common  to  all  the  actions  is  whether  the  plain- 
tiffs, the  road  company,  are  subject  to  the  supervision  of 
the  municipal  authorities  by  whom  the  road  has  been  con- 
demned and  the  collection  of  tolls  inhibited  until  due  repa- 
ration is  made.  The  trial  of  this  issue,  if  had  in  one  action, 
will  resolve  the  substantial  dispute  in  all,  and, without  autho- 
rity, I should  say  that  one  of  the  actions  at  issue  should  be 
tried  as  a test  for  all.  It  does  not  seem  to  me  that  the 
suggested  separate  assessment  of  damages  should  prevent 
an  order  to  stay  all  proceedings  till  the  test  action  is  deter- 
mined, and  then  have  the  assessments  proceed  after  that, 
according  to  the  result  on  the  main  question.  In  this  res- 
pect the  present  case  would  be  in  some  sense  the  converse 
of  Ratte  v.  Booth,  10  P.  R.  649. 

The  case  of  Niagara  Grape  Go.  v.  Nellis,  13  P.  R.  179, 258, 
is  rather  in  favour  of  the  condensation  of  proceedings  than 
against  this  application,  for  it  is  manifest  that  the  Court  of 
Appeal  would  have  been  satisfied  (if  not  better  satisfied) 
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had  the  decision  in  Niagara  Grape  Go.  v.  Nellis  been  the 
other  way. 

If,  however,  the  defendants  on  this  application  agree  to 
the  course  which  was  adopted  in  Golledge  v.  Pike , 56  L.  T. 
N.  S.  125,  and  each  submit  to  pay  the  largest  amount  of 
damage  that  may  be  awarded  in  the  test  action,  then  I 
would  direct  all  proceedings  to  be  stayed  in  all  actions, 
except  that  in  which  the  plaintiffs  expected  to  recover  the 
largest  amount  (if  the  actions  are  capable  of  discrimination 
in  this  respect),  and  direct  that  such  action  should  be  alone 
litigated. 

Otherwise  the  order  will  be  as  first  indicated.  The  costs 
of  this  application  to  be  in  the  cause  to  the  party  who 
succeeds  on  the  main  issue. 
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Walker  y.  Dickson  et  al. 

Indemnity— Question  between  co-defendants — Order  directing  determination 
of— Rule  328 — Pleading— Notice  of  trial. 

Rule  328  is  applicable  where  a defendant  claims  indemnity  or  relief  over 
against  a co-defendant. 

And  where  such  a claim  was  made  against  a co-defendant  who  had  not 
appeared  or  defended  the  plaintiff’s  claim  : — 

Held , that  an  order  was  properly  made  for  the  trial  of  the  question  be- 
tween the  co-defendants  at  the  same  time  and  place  as  the  plaintiff’s 
claim,  notwithstanding  that  the  time  for  pleading  to  the  claim  for 
relief  over  had  not  expired,  and  that  it  was  at  the  date  of  the  order  too 
late  to  give  the  usual  ten  days’  notice  of  trial. 

[November  28,  1891 — The  Queen's  Bench  Division .] 

The  plaintiff  was  the  assignee  of  a mortgage  made  by 
the  defendant  Dickson  to  one  Scott,  to  secure  $1,000  and 
interest.  The  defendant  Dickson  sold  and  conveyed  the 
equity  of  redemption  to  the  defendant  Rogers,  who  cove- 
nanted to  pay  off  the  mortgage.  The  defendant  Rogers 
afterwards  sold  and  conveyed  the  equity  of  redemption  to 
the  defendant  Milburn. 

The  statement  of  claim  in  this  action  claimed  payment 
of  the  mortgage  money  and  interest,  and  in  default  that 
the  land  should  be  sold,  and  a personal  order  for  payment 
against  the  defendant  Dickson,  and  possession  against  the 
defendant  Milburn. 

The  defendant  Dickson  by  his  statement  of  defence  ad- 
mitted the  execution  of  the  mortgage,  but  claimed  indem- 
nity against  his  co-defendant  Rogers. 

The  defendant  Rogers  by  his  statement  of  defence  ad- 
mitted that  he  was  liable  to  indemnify  his  co-defendant 
Dickson,  but  claimed  that  he  had  sold  and  conveyed  the 
lands  in  question  to  his  co-defendant  Milburn,  and  asked 
for  judgment  against  the  latter  for  the  amount  of  the 
mortgage  and  interest  and  to  be  indemnified  by  him 
against  all  the  costs  and  damages  in  connection  with  this 
action.  The  defendant  Milburn  was  personally  served 
with  a copy  of  this  statement  of  defence,  on  the  5th  Octo- 
ber, 1891. 
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The  defendant  Milburn  did  not  enter  an  appearance  in 
the  action  nor  deliver  any  defence  to  the  plaintiff’s  claim. 

On  the  10th  October,  1891,  the  plaintiff  noted  the  plead- 
ings as  closed  against  the  defendant  Milburn,  and  joined 
issue  as  against  the  other  defendants,  and  served  upon 
them  a notice  of  trial  for  a sittings  beginning  on  the  21st 
October,  1891. 

The  defendant  Rogers  thereupon  moved,  on  notice  to  the 
defendant  Milburn,  for  a direction  as  to  the  trial  of  the 
issue  raised  between  these  defendants  by  the  statement  of 
defence  of  the  applicant  and  as  to  the  service  of  a notice 
of  trial  of  that  issue. 

This  motion  was  opposed  by  the  defendant  Milburn  in 
Chambers.  The  Master  in  Chambers  ordered  that  the 
issue  should  be  tried  at  the  same  time  and  place  as  the 
plaintiff’s  claim,  and  that  notice  to  that  effect  should  be 
forthwith  served  on  the  defendant  Milburn.  This  order 
was  made  on  the  12th  October,  1891,  and  it  was  then  too 
late  to  give  a ten  days’  notice  of  trial  for  the  sittings  at 
which  the  action  was  to  be  tried. 

The  defendant  Milburn  appealed  from  this  order,  but 
before  the  appeal  was  heard  he  delivered  a pleading  in  an- 
swer to  the  claim  made  against  him  by  the  defendant 
Rogers,  in  which  he  alleged  that  he  held  the  land  merely 
as  a trustee,  and  that  it  was  not  intended  that  he  should 
become  personally  liable. 

The  appeal  was  argued  before  Galt,  C.  J.,  in  Chambers 
on  the  24th  October,  1891,  and  judgment  was  delivered  on 
the  2nd  November,  1891.  The  learned  Chief  Justice  held 
that,  as  the  order  for  trial  was  made  and  served  before  the 
time  had  expired  for  Milburn  to  enter  his  defence,  the  issues 
raised  were  not  before  the  Master  when  he  made  the  order, 
and  he  allowed  the  appeal  and  set  aside  the  order  of  the 
Master. 

The  defendant  Rogers  appealed,  and  his  appeal  was 
argued  before  a Divisional  Court  composed  of  Armour, 
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C.  J.,  and  Falconbridge  and  Street,  JJ.,  on  the  28th 
November,  1891. 

C.  W.  Kerr,  for  the  defendant  Rogers.  The  moment 
Rogers  served  bis  defence  upon  Milburn,  on  the  5th  Octo- 
ber, there  was  a question  raised  and  an  issue  to  be  tried  : 
Easton  v.  Bagot,  11  Ch.  D.  392  ; Furness  v.  Booth , 4 Ch. 

D.  586.  Rules  392,  654,  and  661  apply  only  as  between 
plaintiff  and  defendant.  There  is  no  Rule  requiring  a 
system  of  pleadings  between  co-defendants.  The  issues 
to  be  tried  are  raised  in  the  statements  of  claim  and  de- 
fence, and  no  further  pleadings  are  necessary.  The  Master 
exercised  a proper  discretion,  under  the  authority  of  Camp- 
bell v.  Robinson,  27  Gr.  634,  and  as  all  parties  were  before 
the  Court,  he  had  the  power  to  direct  the  mode  of  trial. 
The  defendant  Milburn  cannot  maintain  that,  because  he 
does  not  choose  to  appear  and  defend  the  claim  made  by 
the  plaintiff,  he  is  merely  a third  party,  brought  in  by  the 
defendant  Rogers  : Salt  v.  Cooper , 16  Oh.  D.  544.  Under 
Rules  328  and  330  there  is  power  to  fix  any  reasonable 
time  as  sufficient  for  notice  between  co-defendants.  Issues 
can  be  tried  between  co-defendants,  even  if  the  plaintiff  is 
not  interested  therein : Rule  333  and  cases  cited  in 
Holmested  & Langton’s  Judicature  Act,  pp.  371-3.  I refer 
also  to  McMichael  v.  Wilkie,  18  A.  R.  at  p.  466  et  seq. ; 
Neald  v.  Corkindale,  4 0.  R.  317,  320 ; Burke  v.  Pitt- 
man, 12  P.  R.  662.  Lockie  v.  Tennant,  5 0.  R.  52,  is  a 
case  of  a claim  against  a third  party,  and  does  not  apply. 
All  matters  in  controversy  are  to  be  determined  in  one  pro- 
ceeding : R.  S.  0.  ch.  44,  sec.  52,  sub-sec.  12. 

G.  B.  Gordon,  for  the  defendant  Milburn.  This  is  not  a 
case  between  co-defendants ; Milburn  is  really  a third 
party.  I rely  on  Lockie  v.  Tennant,  5 0.  R.  52,  and  the 
cases  collected  in  Holmested  & Langton’s  Judicature  Act, 
p.  362.  There  was  no  issue  to  be  tried  at  the  time  the 
application  was  made.  Rules  392,  654,  and  661  are  appli- 
cable here.  See  Rule  3 as  to  the  interpretation  of  the 
Consolidated  Rules.  McLean  v.  Thompson,  9 P.  R.  553, 
shews  that  Rule  661,  which  requires  ten  days’  notice  of 
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trial  to  be  given,  applies  to  co-defendants.  Hamilton  Pro- 
vident and  Loan  Society  v.  McKim,  13  P.  R.  125,  shews 
that  a defendant  cannot  be  forced  to  trial  with  less  than 
ten  days’  notice.  The  pleadings  are  not  closed  between 
these  defendants  : Rule  392  ; and  until  they  are  closed 
there  can  be  no  notice  of  trial : Rule  654. 

Judgment  was  delivered  at  the  close  of  the  argument. 

The  Court  was  of  opinion  that  Rule  328*  was  appli- 
cable to  this  case,  and  that,  under  the  words  “ the  Court 
or  a Judge  may  make  such  order  as  may  be  proper  for  hav- 
ing the  question  so  determined,”  the  Master  had  power  to 
impose  such  terms  as  to  trial  and  notice  of  trial  as  he  thought 
fit,  and  that  the  order  made  by  him  was  a proper  order 
under  the  circumstances.  It  was  remarked  by  the  Court 
that  if  it  were  necessary  for  a defendant  against  wrhom 
relief  was  sought  by  a co-defendant,  to  answer  by  another 
pleading,  and  for  the  first  defendant  to  reply,  the  pleading 
might  become  interminable,  as  defendants,  in  order  to  delay 
the  trial  of  the  plaintiff’s  claim,  might  collude  and  go  on 
pleading  between  themselves  ad  infinitum. 

The  appeal  was  allowred  with  costs  thereof  and  of  the 
appeal  in  Chambers  to  the  defendant  Rogers  against  the 
defendant  Milburn  in  any  event. 


328.  Where  a defendant  is,  or  claims  to  be,  entitled  to  contribution  or 
indemnity,  or  any  other  remedy  or  relief  over  against  any  other  person, 
or  where  from  any  other  cause  it  appears  to  the  Court  or  a Judge  that  a 
question  in  the  action  should  be  determined,  not  only  as  between  the 
plaintiff  and  defendant,  but  as  between  the  plaintiff,  defendant,  and  any 
other  person,  or  between  any  or  either  of  them,  the  Court  or  a J udge  may, 
on  notice  being  given  to  such  last-mentioned  person,  make  such  order  as 
may  be  proper  for  having  the  question  so  determined. 
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Wait  et  al.  v.  Sager. 


Creditors’  Relief  Act — R.  8.  0.  ch.  65,  sec.  4,  sub-sec.  3 — Sheriff’s  interplea- 
der— Claim  by  chattel  mortgagee — Claimant  abandoning — Rights  of 
claimant  under  execution  subsequently  obtained. 

Certain  goods  of  the  defendant  seized  by  a sheriff  under  the  plaintiffs 
execution  were  claimed  by  a chattel  mortgagee,  whereupon  an  inter- 
pleader issue  was  directed.  The  goods  were  sold  under  the  interplea- 
der order  by  the  sheriff,  who  deducted  his  fees  from  the  proceeds,  and 
by  consent  retained  the  residue  in  his  hands  pending  the  result  of  the 
issue,  entering  it  in  his  books  as  held  under  the  Creditors’  Relief  Act. 
The  claimant  never  delivered  any  issue  and  abandoned  the  interpleader 
proceedings.  He  obtained  judgment  against  the  defendant,  and,  within 
thirty  days  of  the  entry  in  the  sheriff’s  books,  placed  an  execution  in 
the  sheriff’s  hands  : — 

Held,  that  the  claimant  was  entitled  to  participate  in  the  proceeds,  and 
was  not  barred  of  his  rights  as  an  execution  creditor  because,  before  he 
had  attained  that  status,  he  had  asserted  a right  in  a different  capacity. 
Whatever  might  have  been  the  effect,  had  his  claim  been  insisted  upon, 
of  sec.  4,  sub-sec.  3,  of  the  Creditors’  Relief  Act,  R.  S.  0.  ch.  65, 
none  should  follow  the  fact  that  a claim  was  made  and  abandoned 
before  it  became  necessary  to  contest  it. 

[November  30,  1891.— Street,  J.] 

On  22nd  July,  1890,  the  plaintiffs  in  this  action  recovered 
judgment  herein  against  the  defendant  for  $418.77  debt, 
and  $26.49  costs,  and  placed  an  execution  in  the  hands  of 
the  sheriff  of  Brant  to  recover  the  amount,  and  the  execu- 
tion was  renewed  in  July,  1891. 

On  7th  August,  1891,  the  sheriff  seized  certain  crops 
upon  the  defendant’s  lands  by  virtue  of  this  execution,  and 
the  next  day  the  crops  seized  were  claimed  by  James  B* 
Kitchen  under  a chattel  mortgage  made  by  the  defendant* 
On  12th  August,  1891,  an  interpleader  order  was  made 
directing  that  an  issue  should  be  prepared  and  delivered 
by  Kitchen,  the  claimant,  as  plaintiff*,  and  that  it  should 
be  tried  at  the  then  next  assizes  for  Brant. 

The  sheriff’s  costs  of  the  interpleader  proceedings  were 
taxed  at  $30.20,  and  were  paid  to  him  by  the  plaintiffs  in 
this  action,  in  accordance  with  the  usual  order. 

The  goods  were  sold  by  the  sheriff  on  26th  August, 
pending  the  result  of  the  interpleader  proceedings,  and 
produced  $345,  from  which  were  deducted  the  sheriff’s 
fees,  $47.92,  including  $20  possession  money. 
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The  claimant  Kitchen  never  delivered  any  issue  under 
the  interpleader  order,  and  abandoned  the  proceedings : 
he  obtained  judgment  against  the  defendant  on  20th 
September,  1891,  for  $2,844.73,  and  placed  his  execution 
in  the  sheriff’s  hands  on  25th  September,  1891. 

The  proceeds  of  the  sale  of  the  goods  remained  by  con- 
sent in  the  sheriff’s  hands  pending  the  result  of  the  inter- 
pleader proceedings,  and  were  entered  by  him  as  being 
held  by  him  under  the  Creditors’  Relief  Act.  It  was  asserted 
by  the  solicitor  for  Kitchen,  and  denied  by  the  solicitor  for 
the  plaintiffs,  that  the  interpleader  proceedings  were 
dropped  upon  an  understanding  that  the  claimant  should 
recover  judgment  and  take  his  share  of  the  money  under 
the  Creditors’  Relief  Act. 

On  10th  November,  1891,  an  order  was  made  by  the 
Master  in  Chambers,  upon  hearing  all  parties,  including 
the  sheriff,  that  the  interpleader  order  should  be  rescinded, 
and  that  Kitchen  should  repay  to  the  plaintiffs  the  $30.20 
paid  to  the  sheriff  for  his  costs,  and  that  he  should  be 
entitled  to  $5  for  costs  of  the  motion  out  of  the  moneys 
in  his  hands,  and  that  the  entry  or  entries  made  by  the 
sheriff  under  the  Creditors’  Relief  Act  in  the  Creditors’ 
Relief  book  should  stand  as  of  the  date  or  dates  they  were 
made  in  respect  of  the  moneys  in  his  hands. 

On  11th  November,  1891,  the  plaintiffs’  solicitors  gave 
notice  of  a motion  by  way  of  appeal  from  the  order  of  the 
Master  in  Chambers,  and  asked  for  an  order  reversing  that 
order,  and  barring  the  claimant  Kitchen,  and  that  the  sheriff 
should  pay  over  the  moneys  in  his  hands  to  the  plaintiffs, 
and  disposing  of  the  costs  under  the  interpleader  order. 

This  appeal  was  argued  before  Street,  J.,  in  Chambers, 
on  20th  November,  1891. 

A.  H.  Baird,  for  the  plaintiffs. 

A.  D.  Hardy,  for  the  sheriff. 

Heyd,  for  the  claimant  Kitchen. 

Judgment  was  delivered  on  the  30th  November,  1891. 
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Street,  J. — The  interpleader  order  here  was,  as  appears 
from  some  of  the  affidavits,  taken  out  by  the  sherifi  after 
several  adjournments  had  at  the  instance  of  the  other 
parties.  It  was  never  acted  upon,  and  the  reason  given  by 
the  plaintiffs’  solicitor  in  his  affidavit  is  that  before  it  was 
taken  out  he  had  told  the  plaintiffs’  solicitor  that  he  in- 
tended to  obtain  judgment  for  the  large  amount  due  him 
by  the  judgment  debtor  upon  the  chattel  mortgage,  and 
thus  obtain,  without  risking  the  result  of  the  interpleader 
proceedings,  nearly  the  same  benefit  that  he  could  get  from 
a successful  issue  in  the  interpleader  proceedings.  The 
money  to  be  divided  was  $290  ; the  plaintiffs’  judgment 
was  $440 ; the  claimant’s  judgment  was  $2,845.  The 
plaintiffs  could  therefore  get  only  about  $40  to  the  claim- 
ant’s $250  under  the  Creditors’  Relief  Act;  and  the  wisdom 
of  the  claimant’s  abandonment  of  the  interpleader  proceed- 
ings was  apparent.  I think  that  he  did  abandon  them  and 
told  the  plaintiffs’  solicitor  so,  and  that  the  learned  Master 
in  Chambers  rightly  ordered  that  the  interpleader  order 
should  be  rescinded. 

Whatever  might  have  been  the  effect,  upon  the  rights  of 
this  claimant,  had  his  claim  been  insisted  upon,  of  the  3rd 
sub-sec.  of  the  4th  sec.  of  ch.  65,  R.  S.  0.,*  I am  satisfied 
that  none  should  be  held  to  follow  the  mere  fact  that  a 
claim  has  been  made  which  was  abandoned  before  it  be- 
came necessary  to  contest  it.  See  Bank  of  Hamilton  v. 
Durrell,  15  A.  R.  500. 

In  the  present  case  moreover  the  person  sought  to  be 
barred  of  a right  to  participate  as  a judgment  creditor  in 
the  small  sum  which  has  been  realized,  was  not  concerned 
in  the  matter  at  all  in  that  capacity  when  he  made  and 
when  he  abandoned  his  claim  to  the  goods ; he  was  a 

* Where  proceedings  are  taken  by  the  sheriff  or  other  officer  for  relief 
under  any  provisions  relating  to  interpleader,  those  creditors  only  who 
are  parties  thereto  and  who  agree  to  contribute  pro  rata  (in  proportion  to 
the  amount  of  their  executions  or  certificates)  to  the  expense  of  contest- 
ing any  adverse  claim,  shall  be  entitled  to  share  in  any  benefit  which  may 
be  derived  from  the  contestation  of  such  claim  as  far  as  may  be  necessary 
to  satisfy  their  executions  or  certificates.  * * * 
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claimant  only  in  his  capacity  of  mortgagee.  I can  see  no 
rule  or  reason  why,  having  now  become  an  undoubted 
judgment  creditor,  he  should  be  barred  of  his  rights  in  that 
capacity  because  he  has  formerly  asserted  a right  in  a 
different  one. 

The  money  was  levied  and  entered  by  the  sheriff  in  his. 
Creditors’  Relief  book  within  a month  before  the  date  of 
the  delivery  to  him  of  the  claimant’s  execution. 

I am  of  opinion,  therefore,  that  the  claimant  Kitchen 
is  entitled  to  share  under  the  Creditors’  Relief  Act  in  the 
money  in  the  sheriff’s  hands,  and  that  so  far  as  the  appeal 
relates  to  these  matters  it  should  be  dismissed. 

A ground  of  appeal  taken  in  the  notice,  but  not  men- 
tioned by  either  side  in  the  argument  before  me,  was  that 
the  learned  Master  should  have  disposed  of  the  costs  of  the 
interpleader  issue.  I do  not  know  whether  he  was  asked 
to  do  so,  as  I have  not  been  able  to  get  the  notice  of  the 
motion  before  him,  although  I drew  the  attention  of 
counsel  at  the  argument  to  the  absence  of  papers.  So  far 
as  I can  judge  from  the  papers  which  I have,  I should 
think  it  clear  that  the  plaintiffs  should  recover  from 
Kitchen  the  costs  of  the  attendances  upon  the  interpleader 
summons,  and  that  Kitchen  should  pay  to  the  sheriff  the 
$20  possession  money,  which  was  an  expense  no  doubt 
incurred  by  him  by  reason  of  the  interpleader  proceedings. 
— this  sum  will  go  to  increase  the  moneys  in  his  hands 
available  for  distribution. 

If  this  is  concurred  in  by  Kitchen,  the  appeal  will  be 
dismissed  with  costs,  and  the  order  dismissing  the  appeal 
will  provide  for  the  payment  to  the  sheriff  of  the  $20 
by  him,  and  for  his  paying  the  plaintiffs’  costs  of  the 
interpleader  matter,  which  may  be  set  off  pro  tanto  against 
the  costs  of  the  appeal. 

If,  however,  Kitchen  does  not  concur  in  this,  the  matter 
may  be  again  spoken  to  before  rue,  but  at  the  risk  of  costs- 
being  awarded. 
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Price  v.  Wade. 

Judgment — Application  for  leave  to  issue  execution  on  judgment  more  than 

twenty  years  old — Statute  of  Limitations — R.  S.  0.  ch.  60,  sec.  1 — Rule 

886 — ‘ ‘ Issue ” — ‘ ‘ A ction.  ’ ’ 

The  limit  of  twenty  years  being  fixed  by  R.  S.  0.  ch.  60,  sec.  1,  after 
which,  in  the  absence  of  payment  or  acknowledgment,  an  action  can- 
not be  brought  upon  a judgment,  the  analogy  of  the  statute  applies  to- 
applications  for  leave  to  issue  execution  after  the  lapse  of  twenty  years 
from  the  date  of  the  judgment  or  the  return  of  the  last  execution. 

An  issue,  directed  under  Rule  886,  to  try  the  question  of  liability  upon  a 
judgment  more  than  twenty  years  old,  is  an  action  within  the  meaning 
of  R.  S.  0.  ch.  60,  sec.  1,  and  the  Statute  of  Limitations  would  be  a 
good  defence. 

[October  14,  1891.— .Boyd,  C.] 

Judgment  on  further  directions  was  given  in  this  cause 
by  the  Court  of  Chancery  on  the  17th  of  June,  1862,  in 
favour  of  the  plaintiff  against  the  defendant  for  the  recov- 
ery of  £154.  7s.  6d.  On  the  10th  February,  1863,  execution 
was  issued  on  the  judgment  and  placed  in  the  hands  of 
the  sheriff  of  the  county  of  Elgin,  who  on  the  5th  March, 
1864,  returned  the  writ  of  execution  with  $534.75  made,, 
and  as  to  the  residue,  no  lands. 

The  plaintiff  died  on  the  7th  February,  1888,  and  letters 
of  administration  to  his  estate  issued  to  John  Price  on  the 
17th  March,  1888. 

In  April,  1891,  John  Price  made  an  application  to  the 
senior  local  Judge  of  the  Pligh  Court  at  St.  Thomas,  under 
Rule  886,  for  leave  to  issue  execution  for  the  amount  still 
due  upon  the  judgment  for  debt,  interest,  and  costs,  swear- 
ing that  $406.29  was  still  due. 

On  the  12th  May,  1891,  the  local  Judge  made  an  order 
refusing  the  application,  and  from  this  order  John  Price 
appealed. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers  on 
the  12th  October,  1891. 

W.  M.  Douglas , for  John  Price.  The  issue  of  execution 
within  six  years  from  the  recovery  of  the  judgment  takes 
this  case  out  of  the  authority  of  McMahon  v.  Spencer , 13 
47 — VOL  XIV.  O.P.R. 
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A.  R.  430.  See  Rule  885.*  If  it  had  not  been  for  the 
death  of  the  plaintiff  we  might  have  issued  execution 
without  an  order,  but  a change  having  taken  place,  we 
were  obliged  to  apply  under  Rule  886.*f*  There  is  no 
absolute  bar  to  issuing  execution  on  a judgment  after 
twenty  years*;  if|there  is  a presumption  that  a judgment 
is  satisfied  after  twenty  years,  it  is  a rebuttable  presumption 
and  the  applicant  has  rebutted  it ; but  this  presumption 
does  not  arise  where  execution  has  originally  issued  within 
.six  years  from  the  date  of  judgment.  I refer  to  McCul- 
lough v.  Sykes,  11  P.  R.  337,  343,  and  to  an  article  in  the 
Canadian  Law  Times , vol.  8,  p.  205. 

Hoyles,  Q.  C.,  for  the  defendant.  No  action  upon  a 
judgment  will  lie  after  twenty  years : Chard  v.  Rae , 18  0. 
R.  371 ; and  leave  will  not  be  given  to  issue  execution 
a£ter  twenty  years.  I rely  on  McMahon  v.  Spencer,  13 
A.  R.  430. 

Judgment  was  delivered  on  the  14th  October,  1891. 

Boyd,  C. — Under  the  old  law,  irrespective  of  any  sta  tute  of 
limitations,  after  the  lapse  of  twenty  years  a judgment  was 
presumed  to  be  satisfied;  and  this  inference  was  not  rebutted 
by  evidence  of  the  impoverished  circumstances  of  the  de- 
fendant, and  that  in  the  opinion  of  those  who  knew  him 
he  was  incapable  of  paying  the  amount  of  the  judgment : 

* 885.  As  between  the  original  parties  to  a judgment,  execution  may- 
issue  at  an}'  time  within  six  years  from  the  recovery  of  the  judgment. 

1 886.  (a)  Where  six  years  have  elapsed  since  the  judgment,  or  the  date 
of  the  order,  or  where  any  change  has  taken  place  by  death  or  otherwise 
in  the  parties  entitled  or  liable  to  execution  ; 

* * * * * * * * 

The  party  alleging  himself  to  be  entitled  to  execution  may  apply 
to  the  Court  or  a Judge  for  leave  to  issue  execution  accordingly.  And 
such  Court  or  J udge,  if  satisfied  that  the  party  so  applying  is  entitled  to 
issue  execution,  may  make  an  order  to  that  effect,  or  may  order  that 
any  issue  or  question  necessary  to  determine  the  rights  of  the  parties 
shall  be  tried  in  any  of  the  ways  in  which  any  question  in  an  action  may 
be  tried.  And  in  either  case  such  Court  or  Judge  may  impose  such 
terms  as  to  costs  or  otherwise  as  shall  seem  just. 
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per  Lord  Ellenborough,  at  nisiprius,  in  Willaume  v.  Gorges , 
1 Camp.  217  (1808).  This  decision  was  accepted  and  acted 
on  as  satisfactory  by  Alderson,  R,  in  deciding  Grenfell  v. 
Girdlestone,  2 Y.  & C.  Eq.  Exch.  at  p.  682.  That  Judge  held 
that  the  presumption  should  prevail  unless  it  were  proved 
to  a demonstration  that  the  judgment  had  not  been  satis- 
fied. And  as  a general  proposition  he  laid  it  down  that 
*‘The  inference  from  lapse  of  time  should  as  much  as  pos- 
sible be  treated  as  founded  on  a rule  analogous  to  the  Sta- 
tute of  Limitations,  rather  than  as  leading  to  a conclusion 
of  mere  fact.”  Under  the  modern  practice,  I mean  since 
the  Judicature  Act,  the  neat  point  now  before  me  has  not 
been  decided,  though  the  Court  of  Appeal  came  very  close 
to  it  in  McMahon  v.  Spencer,  13  A.  R.  430.  It  may 
be  conceded  as  stated  in  McCullough  v.  Sykes , 11  P.  R.  at 
p.  343,  that  there  is  no  period  fixed  by  statute  beyond  which 
the  Court  may  not  have  power  to  allow  execution  to  be 
issued.  But  it  cannot  be  disregarded  that  by  statute  the 
limit  of  twenty  years  is  fixed  (a)  after  which  (in  the  absence 
of  payment  or  acknowledgment)  an  action  cannot  be 
brought  upon  a judgment:  Chard  v.  Rae,  18  0.  R.  371. 
The  question  is,  should  greater  latitude  be  given  in  applica- 
tions to  issue  execution  after  the  lapse  of  twenty  years  from 
the  date  of  judgment  or  return  of  the  last  execution,  than 
in  a new  proceeding  by  way  of  action  upon  the  judgment? 
Ought  not  the  analogy  of  the  statute  to  apply  so  that  the 
practice  of  the  Court  should  not  be  at  variance  with  the 
principle  laid  down  by  the  legislature  in  relation  to  the 
same  subject-matter  ? So  to  decide  would  be  to  take  very 
much  the  same  attitude  as  the  Vice-Chancellor  in  Watson 
v.  Birch,  15  Sim.  524-5,  and  the  Chancellor  in  Henry  v. 
Smith,  2 Dr.  & War.  381. 

Now,  laws  of  limitation  or  prescription  are  laws  relating 
to  procedure,  and  it  would  be  most  anomalous,  as  the  prac- 
tice now  obtains  under  the  Judicature  Act  and  under  other 

(a)  By  R.  S.  0.  ch.  60,  sec.  1,  actions  upon  a bond,  or  other  specialty, 
shall  be  commenced  within  twenty  years  after  the  cause  of  such  actions 
arose. 
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statutes  in  pari  materia,  to  hold  that  a change  of  form  in 
the  application  or  method  of  procedure  should  work  an 
essentially  different  change  in  the  result. 

Upon  the  application  to  the  learned  County  Judge  he  was 
not  satisfied  that  the  party  applying  was  entitled  to  issue 
execution.  I agree  with  him  that  the  evidence  is  far  from 
shewing  to  a demonstration  that  the  relief  sought  should 
be  given.  Putting  it  at  the  highest  it  might  be  a case  in 
which  the  issue  of  liability  should  be  tried  as  in  an  action 
Rule  886.  Another  alternative  is  not  to  interfere  in  a sum- 
mary way  in  such  a case,  but  to  let  an  action  be  brought: 
Wabey  w.Wensley,  1 F.  & F.  415.  But  in  either  case  a good 
defence  would  be  the  Statute  of  Limitations,  because,  in  my 
opinion,  a trial  under  Rule  886  would  be  an  “ action  ” within 
the  meaning  of  R.  S.  0.  ch.  60,  sec.  1,  by  virtue  of  the  exten- 
ded meaning  conferred  upon  that  term  by  means  of  the  inter- 
pretation clauses  of  the  Procedure  Acts.  R.  S.  0.  ch.  1,  sec. 
9,  extends  the  interpretation  section  of  the  Judicature 
Act  to  all  enactments  relating  to  legal  matters,  and  R.  S.  0. 
ch.  44,  sec.  2,  sub-sec.  3,  provides  that  “action”  includes  a 
civil  proceeding  commenced  in  such  manner  as  may  be  pre- 
scribed by  Rules  of  Court.  The  new  proceeding  engrafted 
on  the  original  judgment  is  not  a mere  continuation  of  a 
former  action,  but  creates,  if  successful,  a new  right,  and 
gives  a new  judicial  point  of  departure  quoad  the  Statute  of 
Limitations : Farrell  v.  Gleeson,  11  Cl.  & Fin.  702. 

For  both  reasons  I affirm  the  order  and  dismiss  the  ap- 
peal with  costs. 
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Standard  Bank  v.  Frind  & Co. 

Partnership — Judgment  against  firm — Execution  against  alleged  partner — 
Rules  756,  876 — Method  of  determining  liability. 

Where  an  application  is  made  under  Rule  876  for  leave  to  issue  execution, 
upon  a judgment  against  a firm,  against  an  alleged  member  of  the  firm, 
who  has  not  admitted  that  he  was  and  has  not  been  adjudged  to  be  a 
partner,  and  who  was  not  served  as  a partner  with  the  writ  of  summons, 
and  who  disputes  his  liability,  there  is  no  power  in  the  Court  or  a Judge, 
under  Rule  756  or  otherwise,  to  summarily  determine  the  question  of 
his  liability  ; but  an  issue  must  be  directed. 

Tennant  v.  Manhard,  12  P.  R.  619,  overruled. 

[December  12,  1891 — Armour,  C.  J.] 

This  was  an  appeal  by  Paul  Frind  from  an  order  of  the 
Master  in  Chambers  allowing  the  plaintiffs  to  issue  execu- 
tion against  the  appellant,  as  a member  of  the  firm  of 
Frind  & Co.,  upon  a judgment  recovered  against  the  firm. 
The  facts  are  stated  in  the  judgment. 

The  appeal  was  argued  before  Armour,  C.  J.,  in 
Chambers,  on  the  11th  December,  1891. 

S.  King , for  the  appellant,  contended  that  the  learned 
Master  had  no  power  under  Buie  876*  to  determine 
whether  the  appellant  was  liable  as  a member  of  the  firm, 
his  liability  being  disputed,  and  he  not  being  within  either 
clause  ( b ) or  (c)  of  Rule  876  ; but  should  have  directed  an 
issue  to  try  the  question  of  liability. 

* 876.  Where  a judgment  is  against  partners  in  the  name  of  the  firm, 
execution  may  issue  in  manner  following  : 

(а)  Against  any  property  of  the  partners  as  such  ; 

(б)  Against  any  person  who  has  admitted  on  the  pleadings  that  he  is,  or 
has  been  adjudged  to  be,  a partner ; 

(c)  Against  any  person  who  has  been  served  as  a partner  with  the  writ 
of  summons,  and  has  failed  to  appear. 

If  the  party  who  has  obtained  judgment  claims  to  be  entitled  to  issue 
execution  against  any  other  person  as  being  a member  of  the  firm,  he  may 
apply  to  the  Court  or  a Judge  for  leave  so  to  do  ; and  the  Court  or  Judge 
may  give  such  leave  if  the  liability  be  not  disputed,  or,  if  such  liability 
be  disputed,  may  order  that  the  liability  of  such  person  be  tried  and 
determined  in  any  manner  in  which  any  issue  or  question  in  an  action  may 
be  tried  and  determined. 
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A.  H.  Marsh , Q.C.,  for  the  plaintiffs,  contended  that  it 
was  shewn  by  the  appellant’s  own  admissions  upon  his 
examination  that  he  was  himself  the  firm,  and  that  the 
Master  had  power,  either  under  Rule  756,  or  as  upon  a 
trial  such  as  is  spoken  of  in  Rule  876,  to  determine  the 
liability ; and  referred  to  the  decision  of  the  Master  in 
Tennant  v.  Manhard,  12  P.  R.  619. 

J udgment  was  delivered  on  the  following  day. 

Armour,  C.  J. — Judgment  was  recovered  herein  against 
Frind  & Co.,  Eva  Frind,  the  wife  of  Paul  Frind,  being  alone 
served  with  the  writ  of  summons,  and  alone  defending  the 
action.  Paul  Frind  was  not,  therefore,  a person  who  had 
admitted  on  the  pleadings  that  he  was,  or  had  been  adjudged 
to  be,  a partner,  nor  was  he  a person  who  had  been  served 
as  a partner  with  the  writ  of  summons  herein,  and  had 
failed  to  appear. 

The  plaintiffs  now  claim  to  be  entitled  to  issue  execution 
against  Paul  Frind,  as  being  a member  of  the  firm  of  Frind 
& Co.,  and  have  applied  for  leave  so  to  do,  and  Paul  Frind 
disputes  his  liability.  The  only  order,  therefore,  that  the 
Court  or  a Judge  can  make  is  that  such  liability  be  tried 
and  determined  in  any  manner  in  which  any  issue  or 
question  in  an  action  may  be  tried  and  determined. 

The  plaintiffs,  having  given  notice  of  motion  for  leave  to 
issue  execution  upon  the  judgment  herein,  against  Paul 
Frind,  examined  him  in  support  of  the  motion,  and  upon 
what  was  disclosed  in  this  examination  the  learned  Master, 
assuming  to  act  under  the  provisions  of  Rule  756,  gave 
leave  to  the  plaintiffs  to  issue  execution  against  Paul  Frind. 
But  Rule  756  clearly  does  not  apply  to  allow  this  to  be 
done. 

By  that  Rule  any  party  to  an  action  may  at  any  stage 
thereof  apply  to  the  Court  or  a Judge  for  such  order  as  he* 
may,  upon  any  admissions  of  fact  in  the  pleadings,  or  in 
the  examination  of  any  other  party,  be  entitled  to  ; and  it 
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shall  not  be  necessary  to  wait  for  the  determination  of  any 
other  question  between  the  parties. 

But  this  application  for  leave  to  issue  execution  against 
Paul  Frind  upon  the  judgment  herein  was  not  an  action, 
but  a proceeding  in  an  action,  and  the  words  “ any  other 
party  ” mean  any  other  party  to  the  action,  and  Paul 
Frind  was  not  a party  to  the  action  in  which  this  judg- 
ment was  recovered. 

The  appeal  must,  therefore,  be  allowed  with  costs  here 
and  below,  but  the  plaintiffs  may  have  an  issue  if  they  so 
desire. 
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Ferguson  y.  City  of  Toronto. 


Indemnity — Third  party  notice — Setting  aside — Action  for  negligence — In- 
surance policy,  construction  of— Inconsistency  of  pleading  with  claim 
over  for  indemnity. 

The  plaintiff  sued  for  a personal  injury,  which  by  his  statement  of  claim 
he  alleged  he  had  received,  when  acting  as  conductor  of  a street  rail- 
way car  operated  by  the  defendants,  by  reason  of  the  negligence  of  a 
servant  of  the  defendants,  who  was  driving  a scavenger  waggon  used 
by  the  defendants.  The  company  who  had  operated  the  railway  before 
the  defendants  assumed  it,  were  insured  against  all  sums  for  which 
they  should  become  liable  to  any  employee  in  their  service,  while 
engaged  in  their  work.  The  insurance  policy  was  assigned  to  the 
defendants  when  they  assumed  the  railway.  The  defendants  served  on 
the  insurance  company  a third  party  notice  claiming  indemnity  : — 

Held,  that  the  policy  did  not  cover  injuries  accruing  by  reason  of  the 
negligence  of  the  defendants  or  their  servants  in  other  branches  of 
their  service ; and  that  the  insurance  company  should  not  be  kept 
before  the  Court  on  the  chance  of  a different  state  of  facts  being 
developed  at  the  trial  from  that  which  the  plaintiff  alleged. 

An  order  was  therefore  made  in  Chambers  setting  aside  the  third  party 
notice. 


[December  23,  1891 — Falconbridge,  J.] 


On  or  about  the  5th  February,  1889,  the  Citizens’ 
Insurance  Company  issued  their  policy  No.  3228  to  the 
Toronto  Street  Railway  Company,  the  material  part  of  the 
policy  being  as  follows  : — “ Now  this  polic}^  witnesseth 
that  the  company  shall,  subject  to  the  conditions  indorsed 
hereon,  which  are  hereby  declared  essential  conditions  of 
the  right  to  recover  under  this  policy,  pay  to  the  insured 
all  sums  which  said  insured  shall  become  liable  for  on  any 
passenger  or  passengers  or  on  any  employee  or  employees, 
as  principal  not  exceeding  the  sum  of  $2,500,  and  full 
costs  of  suit,  as  and  for  compensation  for  personal  injuries 
caused  to  any  passenger  or  passengers  while  travelling  in 
the  cars  of  the  insured  or  to  any  employee  or  employees  in 
the  service  of  the  assured,  while  engaged  in  the  work  of 
the  assured,  in  the  occupation  and  at  the  place  mentioned 
in  the  schedule  hereto,  during  the  period  above  mentioned, 
or  any  further  period  in  respect  of  which  the  assured  shall 
pay  and  the  company  shall  accept  the  premium  or  pre- 
miums for  keeping  this  policy  in  force,  such  payment  to  be 
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made  within  one  calendar  month  of  the  receipt  by  the 
company  of  satisfactory  evidence  of  such  liability.” 

In  April  or  May,  1891,  this  policy  was  assigned  to  the 
defendants  with  the  consent  of  the  insurance  company. 

The  plaintiff  brought  this  action  against  the  corporation 
■of  the  city  of  Toronto,  and  by  his  statement  of  claim  set 
forth  that  on  the  15th  July,  1891  (i.e.  during  the  time  that 
the  street  railway  was  being  operated  by  the  defendants), 
he  was  going  up  Yonge  street  as  conductor  on  a car,  and 
was  injured  by  the  negligence  of  a servant  of  the  defen- 
dants, who  was  driving  a scavenger  waggon  used  by  the 
defendants  ; and  he  claimed  damages. 

Before  delivery  of  statement  of  defence  the  defendants 
served  a third  party  notice  on  the  Citizens’  Insurance 
Company,  claiming  indemnity. 

The  insurance  company  moved  before  the  Master  in 
Chambers  to  set  aside  this  notice  on  the  ground  that  they 
were  not  liable  to  indemnify  the  defendants  as  against  the 
plaintiff’s  claim  as  set  out  in  the  notice. 

The  Master  dismissed  the  motion  with  costs,  giving  the 
following  judgment : — “ I think  the  third  party  notice 
served  is  right.  It  may  not  have  any  effect  on  the  right 
of  the  corporation  to  the  insurance  money  that  the  injury 
occurred  through  thb  neglect,  mediate  or  immediate,  of  a 
servant  of  the  corporation.  Besides,  it  will  not  do  to  take 
the  averments  in  the  plaintiff’s  statement  of  claim  as  dis- 
closing the  true  state  of  the  case.” 

The  insurance  company  appealed,  and  their  appeal  was 
argued  before  Falconbrfdge,  J.,  in  Chambers  on  the  18th 
December,  1891. 

J.  F.  Smith,  Q.C.,  for  the  appellants. 

H.  M.  Mowat,  for  the  defendants. 

W.  A.  Leys,  for  the  plaintiff. 

Judgment  was  delivered  on  the  23rd  December,  1891. 
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Falconbridge,  J. — The  plaintiff  undoubtedly  belongs  to 
one  of  the  classes  of  persons  with  regard  to  whom  defen- 
dants can  claim  indemnity  over  against  the  insurance  com- 
pany. He  was  an  employee  when  the  accident  happened. 
But  do  the  facts  as  disclosed  in  the  statement  of  claim 
regarding  the  cause  of  the  injury  bring  the  case  within 
the  terms  of  the  policy  ? The  plaintiff’s  injuries  were 
caused,  it  is  said,  by  the  negligence  of  a servant  of  the 
corporation  not  in  their  capacity  of  operators  of  a street  rail- 
way,but  in  their  capacity  of  owners  or  operatorsof  a scaven- 
ger-cart, and  to  make  the  insurance  company  liable  for  thia 
would  be  unreasonably  and  improperly  to  enlarge  the 
scope  of  the  condition  of  their  policy.  That  policy  has, 
it  wTas  stated  in  argument,  been  assigned  to  the  new  street 
railway  company ; and  I will  not  hold  that  during  the  period 
that  the  city  exercised  the  functions  of  owners  and  managers 
of  the  street  railway  the  policy  covered  injuries  accruing  by 
reason  of  the  negligence  of  the  city  or  its  servants  in  all  the 
other  numerous  branches  of  its  service. 

As  to  the  suggestion  that  the  averments  in  the  statement 
of  claim  may  not  disclose  the  true  state  of  the  case,. 
I think  it  would  be  very  unfair  to  the  insurance  com- 
pany to  bring  them  in  at  the  commencement  of  a litigation, 
on  the  theory  that  a state  of  facts  may  be  developed  at  the 
trial  differing  from  the  statement  on  which  the  plaintiff  bases 
his  case,  and  by  which  he  apparently  elects  to  stand  or  fall. 

In  my  opinion,  the  appeal  should  be  allowed,  and  the 
notice  should  be  set  aside,  with  costs  to  be  paid  to  the 
insurance  company  by  defendants  both  here  and  in 
Chambers. 

Plaintiff ’s  costs  to  be  costs  in  the  cause  to  him  in  any 
event. 
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In  re  Renwick,  Renwick  v.  Crooks. 


Infants — Past  maintenance — Special  circumstances. 

Where  applications  for  past  maintenance  of  infants  are  made,  and  especi- 
ally where  the  only  fund  for  payment  is  the  corpus  of  the  estate,  the 
applicant  should  come  on  petition  before  a Judge  in  Chambers  shewing 
and  proving  the  special  circumstances  relied  on  to  overcome  the  general 
rule  that  arrears  of  past  maintainance  are  not  given,  which  rule  applies 
whether  the  claimant  is  father,  mother,  or  other  relative,  a stepparent 
or  a stranger. 

And  where  it  appeared  that  a person  making  a claim  for  the  past  main- 
tenance of  his  infant  stepchildren,  against  the  proceeds  of  the  sale  of 
their  father’s  farm  realized  in  administration  proceedings,  had  not 
maintained  the  infants  on  the  basis  of  being  compensated  therefor,  but 
that  his  claim  was  an  after-th ought,  a Judge  refused  to  confirm  the 
Master’s  recommendation  of  an  allowance. 

[December  30,  1891. — Boyd , C.] 

This  was  a proceeding  for  the  administration  of  the 
estate  of  one  Renwick,  deceased,  in  which  the  usual  ad- 
ministration order  was  made,  directing  a reference  to  the 
local  Master  at  Chatham.  A certain  farm  belonging  to 
the  deceased  was  sold  by  the  Master  under  the  order.  In 
his  report  the  Master  recommended  that  an  allowance 
should  be  made  to  Alfred  Crooks,  the  second  husband  of 
the  widow  of  the  deceased  Renwick,  out  of  the  proceeds 
of  the  sale,  for  the  past  maintenance  of  the  infant  children, 
of  the  deceased ; Crooks  having,  after  his  marriage  with 
the  widow,  gone  to  live  upon  the  farm  of  the  deceased, 
and  taken  the  infants  to  live  with  him  there. 

Upon  a motion  to  confirm  the  report  and  for  distribu- 
tion of  the  moneys  in  Court  in  accordance  therewith,  the 
allowance  for  maintenance  and  the  Master’s  apportion- 
ment of  the  commission  in  lieu  of  costs  came  up  for 
review. 

The  motion  was  argued  on  the  21st  December,  1891, 
before  Boyd,  C.,  in  Chambers. 

F.  Stone , for  the  plaintiff,  the  adult  daughter  of  the 
deceased. 

W.  H.  Blake , for  Alfred  Crooks,  the  claimant. 

J.  HosJcin,  Q.  C.,  for  the  infant  defendants. 
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Judgment  was  delivered  on  the  30th  December,  1891. 

Boyd,  C. — The  Master  recommends  an  allowance  for 
past  maintenance  to  the  stepfather  in  respect  of  the  three 
infants  Susan,  Lillie,  and  Anna.  The  stepfather  went  on 
and  worked  the  farm  as  proprietor  since  1886.  Anna,  the 
youngest,  was  then  ten  years  old,  Lillie  was  about  thirteen, 
and  Susan  was  fourteen.  Against  Anna’s  share  it  is  pro- 
posed to  charge  five  years’  maintenance,  against  Lillie’s 
three  years’  and  a half,  and  against  Susan’s  two  years’  and 
a half.  There  is  no  fund  out  of  which  this  can  be  paid, 
and  it  allowed  it  will  be  out  of  the  share  of  the  land 
coming  to  each  upon  the  sale.  The  rate  estimated  is  on 
the  footing  of  one  dollar  and  a half  per  week'.  This  for 
children  on  a farm,  who  are  old  enough  to  lend  a hand 
in  the  usual  farm  and  house  work,  is  perhaps  a high  rate 
to  allow  in  the  circumstances  of  this  case.  I have  read  all 
the  evidence  and  see  nothing  to  shew  any  special  state  of 
facts  for  the  allowance  of  past  maintenance  out  of  the 
corpus  of  the  estate.  There  is  evidence  to  shew  that  this 
farm  was  sufficient  for  the  support  of  the  family  before  the 
second  maPriage.  The  claimant  Crooks  married  into  the 
family  with  his  eyes  open,  bought  out  the  tenant,  and  took 
them  all  to  live  on  the  farm.  It  is  right  to  charge  him 
rent  if  he  claims  improvements,  but  I do  not  judge  from  all 
the  evidence  that  he  has  done  very  much  to  benefit  the 
farm. 

As  to  the  maintenance,  the  evidence  shews  that  he  never 
intended  to  make  any  charge  for  this  as  against  the  infants. 
They  had  the  right  to  live  on  the  place,  and  it  would  be 
the  usual  thing  for  him  as  stepfather  to  provide  for  them 
out  of  the  farm.  His  statement  that  he  expended  $900  of 
his  own  money  for  their  support  is  not  corroborated,  and 
he  only  says : “ I think  I sunk  $900  during  the  time  p. 
60.  There  is  evidence  against  his  making  any  such 
expenditure,  and  his  wife’s  evidence  does  not  aid  him.  She 
says  her  husband  never  paid  any  rent  for  the  place — only 
in  the  boarding  of  the  children.  In  1888  the  claimant 
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gave  notice  to  the  plaintiff  that  he  was  going  to  charge 
her  for  board ; but  as  to  the  infants  he  says : “ About  a 
year  ago  I told  the  girls  that  as  they  had  passed  for  High 
School  T would  not  maintain  them  any  longer.”  I gather 
from  the  whole  that  he  did  not  keep  them  on  the  basis  of 
being  compensated  therefor,  and  that  his  present  claim  is 
an  after-thought : Grove  v.  Price , 26  Beav.  103  ; Re  Blair, 
14  P.  R.  220 ; Anderton  v.  Yates,  5 DeG.  &;  Sm.  202 ; 
Re  Cottrell,  L.  R.  12  Eq.  566. 

Much  expense  has  been  incurred  in  the  investigation  of 
this  claim  and  others  in  which  the  claimant  has  failed. 
He  should  pay  the  costs  of  these  inquiries.  Of  the  inquiry 
as  to  rents  and  improvements  there  should  be  no  costs. 
Upon  the  division  of  commission  too  much  has  been 
allowed  to  the  mother  and  too  little  to  the  infants.  I 
reapportion  thus  ; to  infants  $60,  and  to  the  mother  (in 
respect  of  claim  for  dower,  etc.),  $31.34. 

From  experience  of  this  and  other  like  cases,  I am 
disposed  to  think  that  it  would  be  a salutary  practice 
to  lay  down,  where  applications  for  past  maintenance 
are  made,  and  especially  where  the  only  fund  for  payment 
is  the  corpus  of  the  estate,  and  that  a farm,  that  the  appli- 
cant should  come  on  petition  before  a Judge  in  Chambers, 
shewing  and  proving  the  special  circumstances  relied  on 
to  overcome  the  general  rule  that  arrears  of  past  main- 
tenance are  not  given.  This  rule  equally  applies  whether 
the  claimant  is  father,  mother,  or  other  relative,  a step- 
parent or  a stranger  : Walker  v.  Wetherell,  6 Yes.  473 ; 
Simon  v.  Barber,  Taml.  22.  It  will  probably  be  the 
means  of  saving  a great  outlay  of  time  and  expense  in 
proving  inquiries  in  the  Master’s  office,  which  are  a sort  of 
costly  excrescence  in  many  administration  proceedings. 
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Kidd  y.  Perry. 


Evidence — Foreign  commission — Examination  oj  defendant — Discretion. 

An  application  for  a commission  to  examine  witnesses  out  of  the  juris- 
diction is  one  going  to  the  discretion  of  the  Court,  and  this  discretion 
will  be  more  strictly  exercised  where  the  proposal  is  to  examine  an 
absent  party  on  his  own  behalf. 

In  the  case  of  a defendant  proposing  to  have  his  own  examination  taken 
on  commission,  his  personal  affidavit  may  not  be  essential,  but  very 
cogent  reasons  should  be  given  by  some  one  who  can  speak  with  know- 
ledge. 

And  where  the  affidavit  in  support  of  an  application  to  have  the  defen - 
dent  and  his  mother,  by  whom  the  negotiation  was  conducted  with  the 
plaintiff  out  of  which  the  cause  of  action  arose,  examined  abroad,  was 
made  by  the  defendant’s  solicitor,  who  swore  that  he  believed  it  was 
necessary  to  have  their  evidence  ; that  it  would  save  expense  if  it  were 
taken  on  commission  ; and  that  it  would  be  very  inconvenient  for  the 
defendant  to  be  long  away  from  his  place  of  abode  abroad  : — 

Held , that  no  case  was  made  for  the  examination  of  the  defendant  abroad; 
and  as  to  his  mother,  that  the  absence  of  the  usual  affidavit  as  to  her 
being  a necessary  and  material  witness,  and  the  omission  to  state  any 
reason  why  she  could  not  appear  at  the  trial,  should  prevail  to  the 
upholding  of  the  discretion  exercised  by  a Master  in  refusing  to  order 
a commission. 

[January  7,  1892. — Boyd,  C.] 

This  action  was  brought  to  recover  $1,500  alleged  to 
have  been  paid  by  the  plaintiff  to  the  defendant  in  con- 
sideration of  a conveyance  made  by  the  defendant  to  the 
plaintiff  of  certain  land,  to  which  the  plaintiff  alleged  the 
defendant  had  no  title,  and  for  damages  for  false  represen- 
tations. 

The  defendant  applied  for  an  order  for  the  issue  of  a 
commission  to  take  his  own  evidence  and  that  of  his 
mother,  Mrs.  E.  Perry,  at  Los  Angeles,  California,  where 
they  lived,  for  use  at  the  trial. 

The  application  was  supported  by  an  affidavit  of  the 
solicitor  for  the  defendant,  who  swore  that  from  his  know- 
ledge of  the  matters  in  question  he  believed  it  was  neces- 
sary on  the  defendant’s  behalf  to  have  his  evidence  and 
that  of  his  mother ; that  he  believed  it  would  be  a large 
saving  in  expense  to  have  the  evidence  taken  upon  com- 
mission instead  of  bringing  the  defendant  and  his  mother 
to  this  province  for  the  trial ; and  that  it  would  be  very 
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inconvenient  for  the  defendant  to  be  away  from  his 
business  duties  in  California. 

The  Master  in  Chambers  dismissed  the  application,  and 
the  defendant  appealed. 

The  appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on 
the  5th  January,  1892. 

J.  A.  Macdonald , for  the  defendant. 

G.  G.  Mills,  for  the  plaintiff. 

Judgment  was  delivered  on  the  7th  January,  1892. 

Boyd,  C. — The  application  for  a commission  to  examine 
witnesses  out  of  the  jurisdiction  is  one  going  to  the  dis- 
cretion of  the  Court,  and  this  discretion  will  be  more 
strictly  exercised  where  the  proposal  is  to  examine  an 
absent  party  on  his  own  behalf : Coch  v.  Allcock,  21  Q.  B. 
D.  at  p.  181.  In  the  case  of  a plaintiff  it  has  been  laid 
down  that  an  order  will  not  be  made  in  the  absence  of  an 
affidavit  by  himself  shewing  strong  and  positive  reasons  for 
non-attendance  at  the  trial : Light  v.  Anticosti , 58  L.  T.  25. 
In  the  case  of  a defendant  it  may  be  that  the  personal 
affidavit  is  not  essential,  but  certainly  very  cogent  reasons 
should  be  given  by  some  one  who  can  speak  with  know- 
ledge in  order  to  substitute  written  evidence  for  his  oral 
examination  in  open  Court.  I entirely  agree  with  the 
order  of  the  Master  so  far  as  the  defendant  is  himself 
concerned.  As  to  the  other  witness  the  matter  is  more 
doubtful,  but  I think  the  absence  of  the  usual  affidavit  as 
to  her  being  a necessary  and  material  witness,  and  the 
omission  to  state  any  reason  why  she  cannot  appear  in 
due  course  at  the  trial,  should  prevail  to  the  upholding  of 
the  Master’s  discretion  as  exercised.  Many  of  the  reasons- 
which  require  the  presence  of  the  party  himself  apply  to 
the  case  of  this  witness,  as  she  was  the  intermediary  by 
whom  the  negotiation  was  conducted  with  the  plaintiff 
out  of  which  the  cause  of  action  arises. 

I affirm  the  order  already  made  with  costs  in  the  cause 
to  the  plaintiff. 
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Nesbitt  v.  Armstrong  et  al. 


Husband  and  wife — Married  woman — Summary  judgment — Separate 
estate — Amendment — Writ  of  summons — Special  indorsement . 

In  an  action  upon  a covenant  in  an  agreement,  made  subsequently  to  the 
coming  into  force  of  the  Married  Woman’s  Property  Act,  1884,  R.  S.  O. 
ch-  132,  whereby  the  defendants,  husband  and  wife,  covenanted  to  pay 
the  plaintiff  the  moneys  then  owing  to  him,  and  other  moneys  thereafter 
to  be  advanced,  the  writ  of  summons  was  specially  indorsed  with  par- 
ticulars showing  the  amounts  and  dates  of  the  various  advances  : — 

Held,  a sufficient  special  indorsement. 

Where  it  is  shewn  that  a married  woman  defendant  has  separate  estate, 
judgment  may  be  entered  against  her  as  to  such  separate  estate,  upon 
default  or  by  order  under  Rule  739. 

And  where  the  writ  of  summons  did  not  shew  that  one  of  the  defendants 
was  a married  woman  having  separate  estate,  but  the  plaintiff’s  affi- 
davit filed  on  a motion  for  summary  judgment  under  Rule  739  did  shew 
it,  the  plaintiff  was  allowed  to  amend  his  writ,  and  to  enter  a proprie- 
tary judgment  against  her. 

[January  7,  1892 — MacMahon,  J.] 


This  was  an  appeal  by  the  defendant  Elizabeth  G.  Arm- 
strong, the  wife  of  the  defendant  Adam  Armstrong,  from 
an  order  of  the  Master  in  Chambers,  under  Rule  739, 
allowing  the  plaintiff  to  enter  judgment  against  her  for 
the  amount  indorsed  on  the  writ  of  summons. 

The  facts  and  arguments  are  stated  in  the  judgment. 

The  appeal  was  argued  before  MacMahon,  J.,  in  Cham- 
bers, on  the  17th  October,  1891. 

Dewart,  for  the  appellant. 

Masten,  for  the  plaintiff. 

Judgment  was  delivered  on  the  7th  January,  1892. 

MacMahon,  J. — The  grounds  taken  are  two  : first,  that 
the  special  indorsement  on  the  writ  is  insufficient ; and 
second,  that  the  writ  should  have  shewn  on  its  face  that 
the  defendant  Elizabeth  G.  Armstrong  is  a married  woman ; 
and  that  the  indorsement  on  the  writ  should  have  shewn 
what  remedy  was  sought,  i.  e.,  if  it  was  a proprietary  judg- 
ment or  otherwise. 
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The  claim  “ is  for  $4,178.63,  being  amount  payable  by 
the  defendants  to  the  plaintiff,  under  and  pursuant  to 
the  covenant  of  the  defendants  with  the  plaintiff  in  an  agree- 
ment between  them,  dated  24th  April,  1891,  whereby  the 
defendants  covenanted  to  pay  to  the  plaintiff  on  or  before 
the  1st  day  of  September,  1891,  the  moneys  then  owing 
by  the  defendants  to  the  plaintiff,  and  other  moneys  there- 
after to  be  advanced  by  the  plaintiff  to  the  defendants,  of 
which  moneys  the  following  are  the  particulars  : in  two 
statements,  the  first  shewing  $1,912.57  due,  (the  item 
$1,846.91  in  said  first  statement  having  been  adjusted  and 
settled  between  the  parties) ; and  the  second  statement 
shewing  $2,266.06  due;  the  two  sums  amounting  to 
$4,178.63.” 

Then  follow  two  statements  ; the  first  being  for  moneys 
advanced  up  to  date  of  said  agreement,  and  containing  a 
number  of  items,  two  of  which  are  for  payments  made 
on  first  and  second  mortgages  assumed  by  the  plaintiff ; 
the  other  items  being  charges  of  interest  and  for  propor- 
tions of  taxes  paid  by  the  plaintiff. 

The  second  statement  shews  cash  advances  made  by  the 
plaintiff,  the  dates  when  each  advance  was  made,  and 
following  each  item  of  money  advanced  is  a charge  for 
interest  from  the  date  of  such  advance,  shewing  a total  of 
$2,266.06. 

Having  regard  to  the  agreement  between  the  plaintiff 
and  defendants,  and  the  nature  of  the  information 
afforded  by  the  statements  forming  part  of  the  special 
indorsement,  there  is  ample  information  to  the  defendants 
of  the  nature  of,  and  all  necessary  particulars  as  to,  the 
plaintiff’s  claim. 

Where  a mortgage  is  taken  by  a loan  company  or 
building  society  to  secure  advances  made  for  building 
purposes,  should  it  become  necessary  to  sue  the  mort- 
gagor on  the  covenant,  such  an  indorsement  as  in  this 
case,  shewing  when  the  advances  were  made,  and  the 
amounts,  would,  I consider,  be  sufficient  to  apprise  the 
defendant  of  the  nature  of  the  claim  against  him ; and 
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would  entitle  the  plaintiff  to  judgment,  unless  there  was  a 
dispute  as  to  the  payments  made : Bickers  v.  Speight,  22 
Q.B.D.7. 

There  was  no  affidavit  of  the  defendants  or  either  of 
them  disputing  the  plaintiff’s  claim. 

As  to  what  is  a sufficient  special  indorsement,  see  Smith 
v.  Wilson,  4 C.  P.  D.  392 ; 5 C.  P.  D.  25 ; and  Bickers 
v.  Speight,  22  Q.  B.  D 7. 

The  indorsement,  I consider,  sufficient. 

In  Perks  v.  Mylrea,  W.  N.  1884,  p.  64,  it  was  held  that 
judgment  in  default  or  under  English  Order  XIY.  may  be 
signed  against  a married  woman ; but  that  execution 
should  only  issue  against  her  separate  estate. 

The  cases  of  Davis  v.  Ballenden,  46  L.  T.  N.  S.  797  ; 
Ortner  v.  Fitzgibbon,  50  L.  J.  Ch.  17 ; Cameron  v.  Heighs, 
14  P.  R 56,  and  other  cases,  shew  that  a personal 
judgment  against  a married  woman  is  irregular  and  may  be 
set  aside.  But  where  it  is  shewn  that  she  has  separate 
estate,  a plaintiff  is  entitled  to  a judgment  against  a married 
woman  as  to  such  separate  estate,  as  he  would  have  been 
entitled  to  judgment  against  her  at  the  trial  on  an  allega- 
tion in  the  statement  of  claim  that  she  had,  at  the  time 
the  contract  was  entered  into,  separate  estate. 

In  Ortner  v.  Fitzgibbon,  50  L.  J.  Ch.  17,  the  order  for 
judgment  against  the  married  woman  was  refused,  because 
it  was  not  shewn  that  she  had  any  separate  estate.  So  in 
Tetley  v.  Griffith , 36  W.  R 96,  where  the  defendant,  a 
married  woman,  had  appeared,  but  entered  no  defence  to 
the  statement  of  claim,  which  did  not  allege  that  the  de- 
fendant had  separate  estate  ; Chitty,  J.,  declined  to  make 
any  order,  but  allowed  the  plaintiff  to  amend  his  claim  by 
alleging  that  the  defendant  had  separate  estate. 

In  the  affidavit  of  the  plaintiff,  fyled  on  the  motion, 
besides  swearing  to  the  payment  of  the  various  sums 
mentioned  in  the  particulars  indorsed  on  the  writ,  he  says, 

“ The  defendant  Elizabeth  Gooderham  Armstrong  is  the 
wife  of  her  co-defendant,  and,  at  the  time  of  her  execu- 
tion of  the  agreement  marked  exhibit  B.  hereto,  she 
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was  possessed  of  separate  estate  in  the  city  of  Toronto, 
namely,  lots  numbers  three  and  four,  plan  849,  Toronto  ; 
being  lands  at  the  north-west  corner  of  St.  George  street 
and  Sussex  avenue,  on  which  are  situate  two  houses ; and 
also,  as  I believe,  of  other  real  estate  in  the  city  of  Toronto. 
It  was  because  her  husband  had  no  property  in  his  own 
name  of  which  I knew,  that  I required  Mrs.  Armstrong  to 
join  in  the  said  agreement,  and  covenant  therein  with  me 
for  payment  of  the  moneys  mentioned  therein,  and  now 
due  to  me,  so  that  her  separate  estate  might  be  bound 
thereby.”  The  plaintiff  also  states  that  Mrs.  Armstrong 
has  sold  the  above  lot  three,  but  has  not  paid  him  any- 
thing on  account  of  his  claim. 

If  the  above  allegation  had  been  contained  in  the  state- 
ment of  claim,  it  would  have  been  sufficient  to  entitle  the 
plaintiff  to  judgment.  See  Ortner  v.  Fitzgibbon,  50  L.  J. 
Ch.  17,  and  Tetley  v.  Griffith,  36  W.  R 96. 

The  entry  of  judgment  is  resisted  here  on  purely  technical 
grounds,  i.  e.,  the  want  of  a statement  on  the  face  of  the  writ 
that  Elizabeth  G.  Armstrong  is  a married  woman  having 
separate  estate.  This,  if  absolutely  necessary,  is  sup- 
plied by  the  affidavit  of  the  plaintiff ; and  it  is  an  omis- 
sion of  that  character  which  can  be  amended  by  the 
affidavit ; and  the  amendment  may  be  so  made. 

In  the  case  of  Sweetland  v.  Neville,  21  0.  R 412, 
where  there  was  no  allegation  in  the  statement  of  claim 
that  the  defendant,  a married  woman,  had  separate  estate, 
the  Chancellor  heard  evidence  at  the  trial  to  shew  she  had 
separate  estate,  and  allowed  the  plaintiff  to  amend. 

I think  this  a case  in  which  the  learned  Master  in 
Chambers  exercised  a proper  discretion,  and  such  discre- 
tion should  not  be  interfered  with  unless  “ for  strong  and 
substantial  reasons.”  See  Wallingford  v.  Mutual  Society , 
5 App.  Cas.  685,  cited  in  Nelson  v.  Thorner,  11  A.  R at  p. 
617. 

This  case  is  not  governed  by  Canadian  Bank  of  Com- 
merce v.  Woodcock,  13  P.  R 242,  as  in  that  case  the  notes 
upon  which  it  was  sought  to  make  the  married  woman 
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liable  were  made  before  the  Married  Woman’s  Property  Act 
of  1884 ; in  the  present  case,  the  agreement  was  in  April, 
1891 ; and  besides,  the  affidavit  in  that  case  failed  to  shew 
that  the  married  woman  had  separate  estate. 

The  plaintiff  may  amend  his  writ  to  shew  that  Elizabeth 
G.  Armstrong  is  a married  woman,  and  that  the  claim  is 
against  her  separate  estate.  As  this  is  merely  technical, 
the  appeal  will  be  dismissed  with  costs,  the  plaintiff  being 
allowed  to  enter  a proprietary  judgment  against  the  defen- 
dant Elizabeth  Gooderham  Armstrong. 


Re  Clark. 


Lunacy — Declaration  of — Dispute  as  to  property  and  custody  of  supposed 

lunatic. 


Where  a petition  to  have  C.  declared  a lunatic  was  presented  by  one  of 
his  daughters,  and  it  appeared  that  it  was  presented  with  a view  to 
attack  a disposition  which  C.  had  made  of  his  estate  in  favour  of 
another  daughter,  with  whom  he  lived,  for  which  purpose  an  action  had 
already  been  begun  in  C.’s  name  by  a son  as  next  friend,  and  it  also 
appeared  to  the  Judge  that  there  was  no  reason  why  C.  should  not 
remain  in  the  custody  and  care  of  the  daughter,  the  petition  was  dis- 
missed, although  C.  was  undoubtedly  a lunatic. 


[January  14,  1892. — Boyd , C.] 


A petition  by  Mrs.  Ann  Dickie  for  an  order  declaring 
her  father,  George  Clark,  to  be  a lunatic,  and  for  the  ap- 
pointment of  a committee  to  his  person  and  estate,  etc. 

The  petition  was  opposed  by  Mrs.  Mann,  another  daugh- 
ter of  the  supposed  lunatic,  with  whom  he  at  the  time 
of  thejpetition  resided,  and  to  whom  he  had  conveyed  his 
estate  in  consideration  of  a covenant  to  support  and  main- 
tain him  during  his  life,  etc.  The  facts  are  stated  in  the 
judgment. 
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The  petition  was  argued  before  Boyd,  C.,  in  Chambers, 
on  the  13th  January,  1892. 

Hoyles,  Q.  C.,  for  the  petitioner. 

W.  M.  Douglas,  for  Mrs.  Mann. 

Judgment  was  delivered  on  the  14th  January,  1892. 

Boyd,  C. — I have  read  all  the  evidence,  and  think  the 
application  should  be  dismissed.  Upon  the  whole  range 
of  the  inquiry  as  brought  up  by  the  cross-examination  of 
the  witnesses,  I should  say  that  the  applicant  lays  more 
stress  on  the  property  than  on  the  person  of  the  lunatic. 
That  property  has  been  alienated  by  him  to  those  who  now 
care  for  him,  and  the  whole  application  is  with  a view  to 
attack,  and  if  possible  set  aside,  that  disposition  of  his 
estate.  An  action  has  already  been  begun  for  that  pur- 
pose by  the  son  Thomas  ; and  in  his  examination  he 
admits  that  he  inspired  the  present  petition.  Much  of  the 
material  before  me  would  be  relevant  in  that  action,  and  I 
see  no  reason  why  this  petition  is  needed  in  order  to  the 
ascertainment  of  the  rights  of  all  persons  interested  in  the 
property  of  the  lunatic.  I say  “ lunatic,”  for  there  is  no 
doubt  that  such  is  the  condition  of  George  Clark,  and  that 
he  has  been  of  unsound  mind  since  the  month  of  March 
last.  The  next  friend  has  a right  to  go  on  with  that  action, 
if  so  advised,  but  till  the  question  is  determined  otherwise, 
I must  assume  that  Mr.  and  Mrs.  Mann  are  supporting  the 
lunatic  pursuant  to  the  provisions  of  that  deed  and  the 
agreement  incorporated  therewith. 

Upon  the  applicant’s  own  materials,  I should  say  no 
case  is  made  out  for  interfering  with  the  custody  of  the 
lunatic.  Two  physicians,  whose  affidavits  are  used  by 
petitioner,  say  that  he  can  be  better  cared  for  in  the  house 
of  a daughter  than  in  any  public  institution.  That  is  the 
statement  in  Dr.  J.  A.  Robertson’s  affidavit ; and  in  the 
examination  of  Dr.  W.  N.  Robertson  he  says  he  told  Mrs. 
Mann  that  if  she  could  manage  him,  he  might  as  well  stay 
there  as  be  sent  to  an  asylum.  There  is  no  evidence  that 
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the  old  man  is  not  well  managed  by  the  daughter ; in  fact 
the  highest  testimonial  in  her  behalf  is  given  by  the  eldest 
son  David  (called  by  the  petitioner),  who  says  (speaking 
of  a period  of  observation  extending  from  May  till  Septem- 
ber, 1891),  Mrs.  Mann  prepared  nourishing  food  for  him,  and 
was  kind  to  him,  and  did  for  him  practically  all  that  could 
be  done.  He  thinks  that  the  old  man,  his  father,  is  about 
as  well  off  there  as  he  could  be  made  in  any  asylum. 

The  materials  drawn  from  the  petitioners  own  witnesses 
displace  her  application  to  supersede  Mrs.  Mann  in  the 
custody  of  the  lunatic.  When  we  turn  to  the  counter- 
evidence, the  scale  greatly  preponderates  against  the 
Court  taking  any  action  to  disturb  the  position  of  the 
father.  There  is  no  contest  about  his  being  a lunatic ; 
there  is  a contest  about  the  ownership  of  the  property; 
that  can  properly  be  determined  in  the  depending  suit ; 
and  there  is  a contest  about  the  care  and  custody  of  the 
lunatic ; and  he  is  best  where  he  is. 

As  the  whole  application  seems  to  be  needless  in  its 
present  form,  I think  it  should  be  dismissed  with  costs. 
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Robinson  v.  Harris. 


Appeal  bond — Appeal  to  the  Supreme  Court  of  Canada — Parties  to  bond — 
Appellant  a party — Non-execution  by  appellant — Condition  of  bond — 
Costs  awarded  by  judgment  appealed  from. 

In  an  appeal  to  the  Supreme  Court  of  Canada,  although  it  is  not  necessary 
that  the  appellant  should  be  a party  to  the  appeal  bond,  if  he  is  made 
a party  and  does  not  execute  the  bond,  the  respondent  is  entitled  to 
have  it  disallowed. 

In  an  appeal  bond,  where  the  object  was  not  only  to  secure  payment  of 
the  costs  which  might  be  awarded  by  the  Supreme  Court  of  Canada 
under  section  46  of  R.  S.  C.  ch.  135,  but  also  under  section  47  (e)  to 
procure  a stay  of  execution  of  the  judgment  appealed  from  as  to  the 
costs  thereby  awarded  against  the  appellant,  the  condition  was  “ shall 
effectually  prosecute  the  said  appeal  and  pay  such  costs  and  damages 
as  may  be  awarded  against  the  appellant  by  the  Supreme  Court  of 
Canada,  and  shall  pay  the  amount  by  the  said  mentioned  judgment 
directed  to  be  paid,  either  as  a debt  or  for  damages  or  costs,”  etc. : — 

.Held,  that  this  did  not  cover  the  costs  awarded  against  the  appellant  by 
the  judgment  appealed  from. 

[January  28,  1892. — Osier , J.  A.] 


Motion  by  the  defendant  to  allow  a bond  filed  by  her, 
upon  her  intended  appeal  to  the  Supreme  Court  of  Canada 
from  the  judgment  of  the  Court  of  Appeal. 


The  motion  was  argued  before  Osler,  J.  A.,  in  Chambers 
on  the  26th  January,  1892. 

Woodworth , for  the  motion. 

F.  E.  Hodgins,  for  the  plaintiff,  opposed  the  allowance 
of  the  bond  on  the  ground  of  certain  defects,  which  are 
mentioned  in  the  judgment. 

Judgment  was  delivered  on  the  28th  January,  1892. 

Osler,  J.  A. — The  bond  which  the  defendant  proposes 
for  allowance  upon  her  intended  appeal  to  the  Supreme 
Court  is  not,  in  my  opinion,  a proper  security. 

I think  the  respondent  should  not  be  required  to  accept 
a bond  to  which  the  appellant  purports  to  be  a party,  but 
which  has  not  been  executed  by  her.  It  is  true  she  will  be 
liable  for  any  costs  which  the  Supreme  Court  may  order  her 
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to  pay,  and  that  she  is  liable  for  the  costs  of  the  Court  of 
Appeal,  but  she  will  not  be  liable  for  them  upon  or  by 
virtue  of  the  bond ; and  it  is  clearly  unreasonable  to  ask 
the  respondent  to  accept  a bond  to  which  the  sureties  may 
hereafter  attempt,  whether  successfully  or  not,  to  raise  the 
defence  that  they  only  executed  upon  the  faith  that  she 
would  be  one  of  the  obligees  bound  therein.  She  is  entitled 
to  a security  free  from  any  possible  objection  of  that  kind, 
and  regular  in  form,  which  this  instrument  is  not. 

2.  In  appeals  to  the  Supreme  Court  I do  not  consider  it 
essential  that  the  appellant  should  be  a party  to  the  bond, 
where  security  is  given  in  that  manner.  By  section  46  of 
the  Supreme  Court  Act,  it  is  enacted  that  no  appeal  shall 
be  allowed  until  the  appellant  has  given  proper  security  to 
the  extent  of  $300  to  the  satisfaction  of  the  Court  appealed 
from,  or  a Judge  thereof,  or  of  the  Supreme  Court,  or  a 
Judge  thereof,  that  he  will  effectually  prosecute  his  appeal. 
The  language  is  similar  to  that  of  section  71  of  the  Judica- 
ture Act  in  reference  to  appeals  from  the  High  Court  to 
the  Court  of  Appeal,  but  I am  referred  to  no  Buie  of  the 
Supreme  Court  similar  to  our  Con.  Buie  807,  enacting 
that  the  bond  shall  be  executed  by  the  appellant  or  appel- 
lants, or  one  or  more  of  them,  and  by  two  sufficient 
sureties,  unless  the  Court  or  Judge  thinks  fit  to  dispense 
with  the  execution  thereof  by  the  appellant,  or  otherwise 
specifying  the  character  of  the  security  or  the  number  of 
the  sureties.  The  inference  from  that  is,  that  in  the 
absence  of  a Buie,  the  appellant  need  not  be  a party  to  the 
bond,  and  that  one  surety  might  be  sufficient  if  the  Judge 
was  satisfied  on  that  point.  A bond  by  the  appellant  alone 
is  no  security  at  all,  or  perhaps,  I should  say  rather, 
is  evidently  not  the  security  required  to  be  given,  as  it 
cannot  increase  the  security  which  the  respondent  has 
already  got  by  the  judgment  appealed  from,  or  will  get  by 
the  judgment  of  the  Court  appealed  to  ; and  therefore, 
where  the  appellant  procures  the  security  to  be  given  for 
him,  he  sufficiently  complies  with  the  statute  which  requires 
him  to  give  proper  security.  This  not  being  the  security 
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of  his  own  obligation,  he  gives  the  security  required  within 
the  meaning  of  the  Act  when  he  furnishes  the  obligation 
of  another  person  or  persons  for  him.  Section  39  of  the 
Supreme  Court  Act,  which  the  respondent  has  referred  to, 
does  not  apply.  It  enacts^that  proceedings  in  appeals  shall, 
when  not  otherwise  provided  for  by  the  Act  or  Eules  of 
the  Supreme  Court,  be  as  nearly  as  possible  in  conformity 
with  the  practice  of  the  Judicial  Committee  of  Her  Majesty’s 
Privy  Council.  So  far  as  that  can  be  held  to  relate  to 
the  security  upon  the  appeal,  the  practice  is  provided  for 
by  section  46,  and,  therefore,  there  is  nothing  in  that  respect 
on  which  the  section  can  operate,  and  it  cannot  introduce 
our  Con.  Eule  853  defining  the  form  and  amount  of  the 
security  to  be  given  in  appeals  from  this  Court  to  the 
Privy  Council. 

3.  The  condition  of  the  bond  is  defective.  The  object  is 
not  only  to  secure  payment  of  the  costs  which  may  be 
awarded  by  the  Supreme  Court  under  section  46,  but  also 
to  procure  a stay  of  execution  of  the  judgment  appealed 
from  as  to  the  costs  thereby  awarded  against  the  appellant : 
section  47,  clause  ( e ).  The  frame  of  the  condition,  how- 
ever, is  such  that  it  does  not  cover  the  latter.  It  runs 
thus : “ shall  effectually  prosecute  the  said  appeal  and  pay 
such  costs  and  damages  as  may  be  awarded  against  the 
appellant  by  the  Supreme  Court  of  Canada,  and  shall  pay 
the  amount  by  the  said  mentioned  judgment  directed  to  be 
paid  either  as  a debt  or  for  damages  or  costs,”  etc. — lan- 
guage which  in  strictness  refers  not  to  the  judgment  of 
this  Court  but  to  that  of  the  Supreme  Court,  and  so  does 
not  secure  payment  of  the  costs  awarded  by  the  former  in 
case  the  appeal  to  the  latter  is  not  effectually  prosecuted. 

The  bond  must  therefore  be  disallowed  with  such  costs 
(to  be  costs  in  the  cause)  as  are  appropriate  to  its  disallow- 
ance upon  the  two  objections  I have  given  effect  to. 
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Draper  et  al.  v.  Radenhurst  et  al. 


Appeal  to  Supreme  Court  of  Canada — Notice  of  appeal — JR.  S.  C.  ch.  135 , 
sec.  J+l — “ Special  case,”  meaning  of. 

The  judgment  upon  a “special  case”  intended  by  section  41  of  the 
Supreme  and  Exchequer  Courts  Act,  R.  S.  C.  ch.  135,  is  a judgment  on 
the  kind  of  case  well  known  by  that  name,  and  has  no  reference  to  the 
case  which,  by  the  Con.  Rule  413,  is  prepared  for  the  purpose  of  the 
appeal  to  the  Court  of  Appeal  for  Ontario. 

An  objection  to  a bond  on  appeal  from  the  Court  of  Appeal  to  the 
Supreme  Court,  in  an  action  tried  upon  pleadings  and  oral  evidence,  and 
which  came  before  the  Court  of  Appeal  in  the  usual  way,  that  notice 
of  appeal  was  not  given  within  twenty  days  pursuant  to  section  41, 
upon  the  ground  that  every  appeal  from  the  Court  of  Appeal  is  “upon 
a special  case,”  was  therefore  overruled. 

[February  16,  1892. — Maclennan , J.  A.] 

Motion  by  the  plaintiffs  to  allow  a bond  filed  by  them 
upon  their  intended  appeal  from  the  judgment  of  the 
Court  of  Appeal  to  the  Supreme  Court  of  Canada. 

The  respondent,  the  defendant  Grant,  objected  to  the 
allowance  of  the  bond  upon  the  ground  that  notice  of 
appeal  was  not  given  within  the  twenty  days  prescribed 
by  section  41  of  the  Supreme  and  Exchequer  Courts  Act, 
R.  S.  C.  ch.  135  : — “ No  appeal  upon  a special  case,  or  from 
the  judgment  upon  a motion  to  enter  a verdict  or  nonsuit 
upon  a point  reserved  at  the  trial,  or  from  the  judgment 
upon  a motion  for  a new  trial,  upon  the  ground  that  the 
Judge  has  not  ruled  according  to  law,  shall  be  allowed, 
unless  notice  thereof  is  given  in  writing  to  the  opposite 
party,  or  his  attorney  of  record,  within  twenty  days  after 
the  decision  complained  of  * 

The  action  was  begun  in  the  High  Court  of  Justice 
and  was  tried  in  the  usual  way  upon  pleadings  and 
oral  evidence,  and  the  appeal  to  the  Court  of  Appeal 
was  taken  in  the  usual  way  upon  a case  stated  by  the 
parties. 


The  motion  to  allow  the  bond  was  argued  before  Mao 
LENNAN,  J.  A.,  in  Chambers,  on  the  22nd  January,  1892. 
W.  H.  Blake , for  the  appellants. 
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Masten,  for  the  respondent.  The  question  is  whether,, 
on  an  appeal  from  the  Court  of  Appeal  for  Ontario,  sec- 
tion 41  requires  notice  to  be  served  within  twenty  days. 
This  depends  on  the  meaning  of  “ special  case,”  as  used  in 
section  41.  The  respondent  submits  that  “ special  case”  in 
this  section  means  the  same  as  “ case”  in  Con.  Rules  813, 
815,  816,  819,  824,  and  826,  and  in  sections  24  and  44  of 
the  Supreme  and  Exchequer  Courts  Act,  R.  S.  C.  ch.  135. 
Section  41  is  taken  from  section  21  of  the  Act  of  1875. 
Compare  sections  17,  18,  and  21  of  that  Act.  By  section 

17,  an  appeal  lies  to  the  Supreme  Court  of  Canada  from 
all  final  judgments  of  the  Court  of  Appeal.  By  section 

18,  an  appeal  in  any  such  case  as  aforesaid  shall  lie  upon 
a special  case.  By  section  21,  no  appeal  shall  lie  under 
section  18,  unless  notice  thereof  be  given  within  twenty 
days.  Therefore,  under  the  Act  of  1875,  “case”  meant 
the  case  submitted  by  the  parties  to  the  Supreme  Court  of 
Canada ; and  twenty  days’  notice  was  required  in  appeal- 
ing from  the  Court  of  Appeal  for  Ontario.  In  the  present 
Act,  R.  S.  C.  ch.  135,  these  sections  are  divided,  but  the 
meaning  is  the  same.  The  term  u special  case,”  apart  from 
any  historical  technical  signification,  is  fully  met  by  the 
case  which,  under  the  above  Rules,  is  submitted  to  the 
Court  of  Appeal  for  Ontario,  by  agreement,  or,  in  case  of 
difference,  settled  by  a Judge ; and  no  other  or  different 
new  case  is,  or  can  be,  submitted  to  the  Supreme  Court 
of  Canada.  The  appeal  to  the  Supreme  Court  is,  there- 
fore, upon  the  special  case  which  has  been  before  the  Court 
of  Appeal. 

Judgment  was  delivered  on  the  16th  February,  1892. 

Maclennan,  J.  A. — This  is  a motion  to  allow  a bond 
upon  an  appeal  to  the  Supreme  Court  of  Canada. 

The  objection  is  made  that  the  notice  required  by  sec- 
tion 41  of  the  Supreme  Court  Act,  R.  S.  C.  ch.  135,  was 
not  served  within  twenty  days  after  the  decision  com- 
plained of,  but  many  days  too  late.  To  this  it  is  answered 
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that  the  present  case  is  not  within  the  section,  not  being  a 
special  case,  nor  otherwise  answering  the  description  of  the 
other  cases  mentioned  in  that  section. 

The  action  was  brought  to  recover  a sum  of  money, 
being  the  purchase  money  of  lands  sold,  and  which  had 
been  paid  into  the  hands  of  the  defendants  by  the  pur- 
chaser. The  case  came  on  to  be  tried  upon  pleadings  and 
the  oral  testimony  of  witnesses  before  'a  Judge  without  a 
jury  in  the  ordinary  way,  and  was  carried  by  way  of 
appeal  to  the  Divisional  Court  and  to  this  Court,  also  in 
the  usual  way. 

It  is  contended  that  every  appeal  from  this  Court  is 
upon  a special  case  by  virtue  of  Con.  Rule  813,  originally 
enacted  by  R.  S.  0.  1877  ch.  38,  sec.  31,  (1).  This  Rule  pro- 
vides that  an  appeal  to  this  Court  shall  be  a step  in  the 
cause,  and  shall  be  upon  a case  to  be  stated  by  the  parties, 
or,  in  the  event  of  difference,  to  be  settled  by  the  Court 
appealed  from,  or  a Judge  thereof,  and  shall  set  forth  so 
much  of  the  pleadings,  evidence,  affidavits,  documents,  and 
the  ruling  or  judgment  objected  to  as  may  be  necessary  to 
raise  the  question  for  the  decision  of  the  Court. 

It  is  argued  that  every  judgment  of  this  Court  being 
upon  a case  brought  before  it  under  this  Rule,  it  necessarily 
becomes  subject  to  section  41  of  the  Supreme  Court  Act, 
as  an  appeal  upon  a special  case.  It  is  said  also  that  the 
other  cases  mentioned  in  section  41  might  arise  on  appeals 
from  the  High  Court  per  saltum,  or  appeals  from  Courts 
in  other  provinces. 

In  the  original  Supreme  Court  Act,  38  Vic.  ch.  11  (D.),  the 
sections  corresponding  to  the  present  section  41  were  differ- 
ently expressed,  and  I am  told  that  in  an  unreported  case, 
the  name  of  which  I have  been  unable  to  learn,  Mr.  Jus- 
tice Patterson  decided  that  under  that  Act  the  notice  was 
necessary  in  every  appeal  from  this  Court,  except  those 
mentioned  in  sections  23  and  27,  inasmuch  as  the  three 
sections  preceding  section  21  included  all  other  cases.  That 
decision  affords  no  assistance  in  the  present  case,  because 
the  necessity  for  the  notice  is  now  confined  to  the  cases 
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expressly  enumerated  in  section  41  itself  ; and  the  sole 
question  is  whether  the  present  appeal  is  an  appeal  upon 
a special  case,  within  that  section. 

It  is  evident  that  the  cases  enumerated  in  the  section 
are  the  same  which  are  described  in  almost  identical  lan- 
guage in  section  24,  where  judgments  which  may  be 
appealed  from  are  divided  into  seven  classes,  of  which 
those  to  which  section  41  is  applicable  are  classes  ( b ),  (c), 
and  (d).  Class  (6)  is  thus  referred  to  : “ An  appeal  shall 
lie  to  the  Supreme  Court;”  (b)  “From  the  judgment  upon 
a special  case,  unless  the  parties  agree  to  the  contrary,  and 
the  Supreme  Court  shall  draw  any  inference  of  fact  from 
the  facts  stated  in  the  special  case  which  the  Court  ap- 
pealed from  should  have  drawn.”  I think  this  language 
affords  the  key  to  the  meaning  of  the  section. 

Under  the  old  common  law  practice,  both  in  England 
and  in  Ontario,  a special  case  was  something  well  known, 
and  which  had  a precise  and  definite  meaning.  Jt  is  thus 
described  in  the  third  edition  of  Chitty’s  Archbold’s  Prac- 
tice (1836),  at  page  383 : “ Where  a difficulty  in  point  of 
law  arises,  the  jury  may,  instead  of  finding  a special  ver- 
dict, find  a general  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  Judge  or  the  Court  above,  or  a special  case 
stated  by  counsel  on  both  sides  with  regard  to  the  matter 
of  law ; which  has  this  advantage  of  a special  verdict , 
that  it  is  attended  with  much  less  expense,  and  obtains  a 
much  speedier  decision.  On  the  other  hand,  however,  as 
nothing  appears  upon  the  record  but  the  general  verdict, 
the  parties  are  thereby  precluded  from  the  benefit  of  a 
writ  of  error,  if  dissatisfied  with  the  judgment  of  the 
Court  or  Judge  upon  the  point  of  law.” 

By  section  154  and  following  sections  of  the  C.  L.  P. 
Act  of  Upper  Canada,  provision  was  made  for  stating 
questions  of  law,  and  also  for  stating  the  facts  of  the 
case,  by  consent  and  by  order  of  a Judge,  in  the  form  of  a 
special  case  for  the  opinion  of  the  Court,  and  for  judgment 
thereon.  Under  the  old  practice  before  the  C.  L.  P.  Act,  it 
will  be  observed  that  error  could  not  be  brought  upon  a 
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judgment  on  a special  case  without  express  provision 
being  made  therefor ; so  under  the  C.  L.  P.  Act,  the  proceed- 
ing being  by  consent  of  parties,  the  like  result  would  fol- 
low, and  there  could  be  no  appeal  from  the  judgment 
without  an  enactment  to  that  effect.  For  that  reason, 
doubtless,  we  find  in  the  Act  relating  to  the  Court  of 
Error  and  Appeal,  20  Yic.  ch.  5,  sec.  13,  a section  declar- 
ing that  an  appeal  shall  lie  from  a judgment  on  a special 
case  in  the  same  manner  as  from  a judgment  upon  a spe- 
cial verdict,  unless  the  parties  agree  to  the  contrary, 
and  that  the  Court  shall  draw  any  inference  of  fact  from 
the  facts  stated  in  the  special  case,  which  the  Court  by 
which  the  case  was  originally  decided  ought  to  have 
drawn. 

Such  being  the  well  known  nature  of  a special  case,  and 
of  a judgment  thereon,  and  one  of  the  features  of  such  a 
judgment  being  that  it  was  not  appealable  without  ex- 
press enactment,  I cannot  have  any  doubt  that  the  judg- 
ment upon  a special  case  intended  in  section  41  of  the 
Supreme  Court  Act  is  a judgment  on  the  kind  of  case 
well  known  by  that  name,  and  that  it  has  no  reference  to 
the  case  which,  by  the  practice  of  this  Court,  is  prepared 
for  the  purpose  of  the  appeal. 

I am,  therefore,  of  opinion  that  no  notice  of  appeal 
under  section  41  was  required  in  this  case,  and  there  being 
no  other  objection  to  the  allowance  of  the  bond,  it  must 
be  allowed. 
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Peer  & Co.  v.  North-West  Transportation  Co. 


Venue — Change  of— Rule  653 — Preponderance  of  convenience — Discretion — 
Leave  to  appeal. 

The  question  of  changing  the  venue  is  to  a great  extent  a matter  of  dis- 
cretion. The  present  Rule  653  has  not  made  any  substantial  change  in 
the  practice ; and  an  overwhelming  preponderance  of  convenience  in 
favour  of  a change  is  still  necessary. 

Shroder  v.  Myers , 34  W.  R.  261 ; Power  v.  Moore,  5 Times  L.  R.  586 ; 

and  Bridcut  v.  Duncan , 7 Times  L.  R.  515,  referred  to. 

But  where  the  venue  had  been  changed  by  an  order  of  the  Master  in 
Chambers,  affirmed  by  a Judge  in  Chambers  and  a Divisional  Court, 
the  Court  of  Appeal,  though  not  satisfied  that  there  was  an  overwhelm- 
ing preponderance  of  convenience  in  favour  of  a change,  refused  to 
interfere  with  the  discretion  exercised,  by  granting  leave  to  appeal. 

[February  1,  1892 — The  Court  of  Appeal .] 

This  action  was  brought  by  the  plaintiffs,  who  were 
grain  merchants  residing  and  carrying  on  business  in  the 
city  of  Toronto,  against  the  defendants,  an  incorporated 
company  having  their  place  of  business  at  Sarnia,  as  car- 
riers, to  recover  damages  for  delay  in  transporting  a quan- 
tity of  wheat  from  Port  Arthur  to  Sarnia  and  Point 
Edward. 

The  plaintiffs  proposed  that  the  action  should  be  tried 
at  Toronto. 

The  defendants  moved  to  change  the  place  of  trial  from 
Toronto  to  Sarnia,  filing  an  affidavit  of  their  secretary,  who 
swore  that  the  cause  of  action  arose  at  Sarnia,  and  that 
the  defendants  would  require  at  the  trial  ten  witnesses, 
seven  of  whom  resided  in  Sarnia  or  the  neighbourhood  of 

O 

Sarnia,  one  in  Thorold,  Ontario,  one  in  Winnipeg,  Mani- 
toba, and  one  in  Detroit,  Michigan ; and  that  the  defen- 
dants by  having  the  case  tried  at  Sarnia  would  save  them- 
selves $103.50  in  the  expenses  of  witnesses. 

In  answTer  the  plaintiffs  filed  an  affidavit  stating  that 
they  would  require  to  call  as  witnesses  at  the  trial  ten 
persons  residing  at  Toronto,  one  at  Oakville,  Ontario,  one 
at  Terra  Cotta,  Ontario,  one  at  Montreal,  Province  of 
Quebec,  and  one  at  Valleyfield,  Province  of  Quebec. 
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The  plaintiffs  also  objected  to  have  Sarnia  appointed  as 
the  place  of  trial,  because  they  alleged  they  could  not 
get  a fair  trial  there. 

On  the  7th  July,  1891,  the  Master  in  Chambers  granted 
the  defendants’  application  and  changed  the  venue  to 
Sarnia.  The  plaintiffs  appealed,  and  on  the  12th  Septem- 
ber. 1891,  the  Master’s  order  was  affirmed  by  Galt,  C.  J., 
in  Chambers;  the  plaintiffs  again  appealed,  and  on  the  16th 
November,  1891,  the  orders  of  the  Master  and  of  Galt, 
C.  J.,  were  affirmed  by  the  Queen’s  Bench  Divisional 
Court  (Armour,  C.  J.,  and  Falconbridge  and  Street, 
JJ.),  which  also  refused  leave  for  a further  appeal. 

On  the  27th  November,  1891,  George  Bell , for  the 
plaintiffs,  moved  before  the  Court  of  Appeal  (Hagarty,  C. 
J.  0.,  and  Burton,  Osler,  and  Maclennan,  JJ.  A.)  for 
leave  to  appeal ; and  Douglas  A rmour , for  the  defendants, 
opposed  the  motion. 

On  the  1st  February,  1892,  the  judgment  of  the  Court 
was  delivered  by 

Osler,  J.  A. — This  question  of  changing  the  venue  is  to 
a great  extent  a matter  of  discretion,  as  it  always  has  been. 
I do  not  think  the  present  general  Buie  653  has  really 
made  any  substantial  change  in  the  former  practice,  as  may 
be  seen  from  the  following  recent  English  cases. 

In  Shroder  v.  Myers , 34  W.  B.  261,  Lord  Esher,  M.  B., 
said : “ The  defendants  have  to  shew  a serious  injury  to 
their  case,  and  no  injury  to  the  plaintiffs’  for  having  the 
venue  changed.” 

In  Power  v.  Moore , 5 Times  L.  B.  586,  Lord  Coleridge, 
while  expressing  the  opinion  “ that  the  Courts  ought  not 
to  interfere  with  the  venue  except  on  strong  grounds,”  did 
in  that  instance  change  the  venue  on  the  ground  that  it 
was  improbable  that  a fair  trial  could  be  obtained  in  the 
venue  laid  by  the  plaintiff. 

In  Bridcut  v.  Duncan , 7 Times  L.  B.  515,  where  it  was 
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shewn  that  the  cause  of  action  arose  in  a different  county, 
and  that  very  great  extra  expense  would  be  incurred  by  hav- 
ing the  trial  take  place  in  the  venue  laid  by  the  plaintiff, 
Lord  Esher  and  Lord  Justice  Fry  agreed  in  affirming  an 
order  to  change  the  venue  at  the  instance  of  the  defendant. 

In  the  present  case  I do  not  think  I should  have  made 
the  order  to  change  the  venue  had  I heard  the  application 
in  the  first  instance ; I doubt  if  I should  have  been  satisfied 
that  there  was  that  overwhelming  preponderance  of  con- 
venience in  favour  of  a change  which  the  Court  of  Appeal 
in  the  English  cases  above  referred  to  insist  upon  as  being 
necessary  to  be  proved  by  the  party  seeking  to  change  the 
venue. 

Still  there  must  be  a wide  discretion  in  dealing  with 
such  cases  upon  the  facts,  and  I cannot  say  that  there  is 
so  much  doubt  as  to  the  propriety  of  the  way  in  which 
that  discretion  has  been  exercised  in  this  case,  by  more 
than  one  tribunal,  as  to  justify  us  in  granting  leave  to 
appeal  and  prolonging  litigation  upon  a mere  interlocutory 
proceeding. 


Leave  refused . 
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Begg  et  al.  v.  Ellison  (No.  2). 


Parties — Specific  performance — Title  to  land — Interest  of  strangers  in  land 
— Adding  them  as  third  parties — Con.  Rides  328-331. 

In  an  action  for  specific  performance  by  a vendor  against  a purchaser,  the 
question  raised  by  the  defence,  whether  a third  person  has  a title  to 
the  whole  or  part  of  the  land,  is  not  one  which  under  Con.  Rule  328 
should  be  determined  between  the  parties  to  the  action,  or  either  of 
them,  and  the  third  person  ; and  an  order  cannot  properly  be  made 
under  that  Rule  and  Con.  Rule  330  adding  such  third  person  as  a 
defendant. 

Neither  do  Con.  Rules  329,  331,  or  332  apply  in  such  a case. 

The  Consolidated  Rules  as  to  third  parties  discussed. 

Decision  of  the  Queen’s  Bench  Division  reversed. 

[January  8,  1892. — The  Court  of  Appeal.  ] 

An  appeal  by  the  plaintiffs  from  the  order  of  the  Queen’s 
Bench  Divisional  Court  (noted  11  C.  L.  T.  Occ.  N.  69) 
staying  all  proceedings  in  this  action  until  the  plaintiffs 
should  add  Graham  and  Ellen  Symington  as  parties 
defendant,  and  should  make  all  necessary  allegations 
against  the  Symingtons  so  as  to  properly  raise  the 
question  of  title  to  that  part  of  the  land  in  question  in  this 
action  to  which  the  Symingtons  were  alleged  to  have  a 
claim. 

The  judgment  of  Osler,  J.  A.,  upon  an  application  to 
strike  out  a notice  of  cross-appeal  in  this  action,  is  reported 
ante  p.  267,  and  the  facts  of  the  case  are  there  stated  as 
well  as  in  the  judgments  printed  below. 

The  order  of  the  Divisional  Court  was  made  upon  an 
appeal  by  the  defendant  from  an  order  of  a Judge  in 
Chambers  affirming  an  order  of  the  Master  in  Chambers 
setting  aside  an  order  of  one  of  the  local  Judges  at  St. 
Thomas,  allowing  the  defendant  to  serve  a third  party 
notice  on  the  Symingtons.  The  Divisional  Court  dismissed 
the  defendant’s  appeal,  but  made  the  order  now  appealed 
against,  as  upon  an  original  application. 

The  defendant  by  a cross-appeal  sought  to  restore  the 
order  of  the  local  Judge. 
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The  following  statement  of  facts  is  taken  from  the 
judgment  of  Maclennan,  J.  A. 

This  is  an  action  brought  by  the  vendors  against 
the  purchaser  for  the  specific  performance  of  a contract 
for  the  sale  of  village  lots  in  the  village  of  Port 
Stanley  for  the  sum  of  Si  50,  and  was  commenced  on 
the  20th  of  October,  1890.  On  the  27th  of  October,  be- 
fore any  statement  of  claim,  the  defendant  served  notice  on 
the  plaintiffs  of  a motion  to  add  Graham  Symington  and 
Ellen  Symington  parties  to  the  action,  and  for  such  further 
order  as  to  the  Judge  might  seem  meet.  This  application 
was  supported  by  an  affidavit  of  the  defendant’s  solicitor 
admitting  the  contract,  and  stating  that  the  defendant  was 
in  possession  but  was  threatened  with  ejectment  or  other 
proceedings  by  the  Symingtons,  claiming  an  undivided  half 
interest  in  the  land.  The  affidavit  further  stated  that  the 
title  in  the  registry  office  appeared  to  be  vested  as  to  one 
undivided  half  interest  in  the  plaintiffs,  and  the  other  in 
the  Symingtons.  The  plaintiffs  answered  the  application 
by  an  affidavit  of  Thomas  Jackson,  one  of  the  plaintiffs, 
and  an  affidavit  of  their  solicitor,  shewing  that  the  con- 
tract was  made  on  the  12th  of  June,  1890 ; that  the  plain- 
tiffs were  executors  of  one  James  Begg,  who  owned  the 
land,  and  that  they  had  sold  in  their  official  capacity ; that 
immediately  after  the  bargain  the  defendant  went  into 
possession  of  the  land,  and  continued  and  was  still  in  pos- 
session, and  had  materially  altered  the  condition  of  the 
property  by  tearing  down  a portion  of  the  buildings 
erected  thereon ; that  the  tearing  down  of  the  buildings 
was  done  within  two  or  three  days  after  the  bargain ; and 
that  the  defendant  had  no  right  to  go  into  possession  or 
remove  or  tear  down  the  buildings,  until  after  payment  of 
the  purchase  money  ; that  nothing  was  said  at  the  time  of 
the  bargain  about  title,  and  that  the  first  time  any  objec- 
tion thereto  was  made  was  on  the  17th  of  July.  The 
affidavits  of  the  plaintiffs  further  shewed  that  a deed  was 
prepared  and  executed  by  the  plaintiffs  on  or  before  the 
5th  of  July,  and  was  soon  after  tendered  to  the  defen- 
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dant,  but  the  defendant  refused  to  complete ; that  some 
correspondence  then  ensued,  the  defendant  requiring  a 
conveyance  from  the  Symingtons,  and  the  plaintiffs  insist- 
ing that  their  title  was  good,  and  that,  at  all  events,  the 
defendant  had  waived  all  inquiry  as  to  title  by  taking 
possession  and  tearing  down  the  buildings.  The  facts  set  up 
by  the  plaintiffs  in  their  affidavits  were  not  controverted 
and  upon  these  materials  the  learned  Judge  of  the  County 
Court  granted  the  application.  The  order  made  gave  the 
defendant  leave  to  serve  notice  upon  the  Symingtons, 
stating  the  grounds  of  the  plaintiffs’  claim,  together  with 
a copy  of  the  statement  of  claim,  and  notifying  them  to 
appear  within  eight  days  if  they  wished  to  dispute  it,  and, 
in  default  of  appearance,  that  they  would  not  be  entitled 
in  any  future  proceeding  between  them  and  the  defendant 
to  dispute  the  validity  of  the  judgment,  whether  by  con- 
sent or  otherwise. 

The  statement  of  claim  appears  to  have  been  filed  pend- 
ing the  application  for  the  above  order,  namely,  on  the 
12th  of  November. 

The  statement  of  defence  was  filed  on  the  19th  of 
November,  and  a reply  was  filed  on  the  13th  of  December. 

The  statement  of  claim  merely  states  the  contract ; that . 
the  time  for  performance  has  elapsed ; and  that  defendant 
refuses  to  pay  the  purchase  money.  The  defence  merely 
says  that  the  plaintiffs’  title  is  not  such  as  the  defendant 
is  bound  to  accept,  because  plaintiffs  are  the  owners  of 
one  undivided  half  interest  therein  only,  and  have  no 
title  to  the  other  half.  The  reply  denies  the  statements  of 
the  defence,  and  alleges  that  the  plaintiffs’  title  is  good.  It 
states  that  the  defendant  alleges  an  undivided  half  inter- 
est in  the  Symingtons,  and  that  if  those  persons  ever  had 
any  interest,  which  they  deny,  it  is  barred  by  the  Statute 
of  Limitations ; and  that  plaintiffs  are  the  sole  owners. 
It  further  sets  up  waiver  and  abandonment  of  the  right  to 
object  to  the  title  by  the  defendant  by  his  possession  and 
the  destruction  by  him  of  the  buildings. 


XIV.] 


BEGG  Y.  ELLISON. 


387 


Before  this  defence  or  reply  was  filed,  however,  the 
Symingtons  had  moved  before  the  Master  in  Chambers, 
upon  notice  to  the  plaintiffs  and  defendant,  to  set  aside  the 
order  of  the  County  Judge,  on  an  affidavit  saying  they 
claimed  to  be  owners  of  an  undivided  half  interest  in  the 
lands  in  question  ; and  that  they  had  never  contracted  to 
sell  their  interest  to  any  one.  The  motion  was  opposed  by 
the  defendant,  who  filed  an  affidavit  of  his  solicitor  say- 
ing that  no  statement  of  defence  had  been  filed,  but  that 
he  believed  no  question  would  arise  except  the  question 
between  the  plaintiffs  and  the  Symingtons,  whether  the 
plaintiffs  had  acquired  title  by  length  of  possession  of  the 
Symingtons’  half  interest.  He  further  stated  that  the 
plaintiffs  contended  that  the  defendant  had  waived  his 
right  to  inquire  into  the  title,  but  that  he  was  advised 
there  was  no  ground  for  that  claim. 

The  learned  Master  in  Chambers  set  aside  the  order 
and  the  service  on  the  Symingtons  authorized  to  be  made 
by  it ; and  his  order  was  affirmed  upon  appeal  to  Mr. 
Justice  Falconbridge.  The  defendant  then  appealed  to 
the  Divisional  Court  of  the  Queen’s  Bench  Division  on  the 
same  materials  used  below,  but  with  the  addition  of  the 
defence  and  reply,  which  had  been  filed  by  this  time,  and 
thereupon  the  Divisional  Court  dismissed  the  appeal  with 
costs.  That  Court,  however,  did  more  ; it  ordered  that  all 
proceedings  in  the  action  should  be  stayed  until  the  plain- 
tiffs should  add  the  Symingtons  as  defendants  to  the  action, 
and  should  make  the  necessary  allegations  against  them 
so  as  to  properly  raise  the  question  of  the  title  to  that  part 
of  the  land  to  which  they  were  alleged  to  have  a claim. 
This  order  was  made  on  the  3rd  of  February  last,  and  on 
the  20th  of  March  this  Court  granted  leave  to  the  plain- 
tiffs to  appeal  to  this  Court  against  it  ; and  upon  the 
appeal  being  brought,  the  defendant  gave  notice  of  a cross- 
appeal, claiming  to  have  the  original  order  restored. 

The  appeals  were  argued  before  Hagarty,  C.  J.  O.,  and 
Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the  13th  No- 
vember, 1891. 
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Glenn,  for  the  plaintiffs,  the  appellants. 

J.  A.  Robinson,  for  the  defendant,  the  respondent  and 
cross-appellant. 

Judgment  was  delivered  on  the  8tli  January,  1892. 

Osler,  J.  A. — It  appears  to  me  that,  unless  the  nature  of 
the  ordinary  contract  for  the  sale  of  land  and  of  the  action 
for  specific  performance  has  been  radically  changed  by  the 
Judicature’  Act  and  Rules,  the  order  made  by  the  Queen’s 
Bench  Division  staying  the  proceedings  in  this  action  until 
the  plaintiffs  shall  have  made  the  two  persons  who  are 
alleged  by  the  defendant  to  be  interested  in  the  land  in 
question  parties  to  the  action,  is  wrong  and  cannot  be 
supported. 

In  Harry  v.  Davey,  2 Ch.  D.  721,  an  application  was 
made  by  the  purchaser  to  add  as  parties  persons  who  had 
made  an  adverse  claim  to  the  property  in  question.  Bacon, 
V.-O.,  held  that  the  law  as  to  specific  performance  remained 
unchanged  by  anything  in  the  J udicature  Acts,  and  refused 
the  application.  What  a vendor  in  the  ordinary  case 
undertakes  to  give  the  vendee  is  a marketable  title.  He 
does  not  contract  to  give  absolute  covenants  for  title,  or 
that  the  title  is  good  against  all  the  world  or  at  all  events. 
If  he  cannot  give  a marketable  title,  the  contract  will  not 
be  enforced  against  the  purchaser,  and  the  vendor  remains 
with  all  his  rights  and  interests  otherwise  unaffected. 

The  Court  will  consider  and  determine  in  accordance 
with  settled  principles  what  in  the  particular  case  is  a 
marketable  title,  and  will  not  force  upon  the  purchaser 
what  is  called  a doubtful  title : Alexander  v.  Mills,  L.  R. 
6 Ch.  at  p.  131 ; Palmer  v.  Locke,  18  Ch.  D.  381. 

If  the  purchaser  is  entitled  to  bring  in  every  person  who 
may  be  alleged  to  have  an  interest  so  that  he  may  be 
bound  by  the  judgment,  a material  change  is,  it  seems  to 
me,  effected  in  the  contract,  by  casting  upon  the  vendor  a 
liability  and  duty  which  he  never  undertook  to  perform, 
and  the  rule  as  to  not  forcing  upon  the  purchaser  a doubt- 
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ful  title  may  be  said  to  be  abrogated,  or  to  have  no  room 
left  for  its  application,  since  in  one  event  there  will  be  no 
doubt  as  to  the  title  being  good  as  against  everybody,  and 
in  the  other  the  question  will  have  been  determined  in  the 
action  against  the  vendor  and  in  favour  of  the  person 
who  has  been  made  a party  as  having  an  adverse  claim. 
It  may  be  said  that  it  is  a hardship  upon  the  purchaser  to 
be  compelled  to  accept  a title  which  may  afterwards  be 
questioned  by  third  parties  not  before  the  Court,  and  upon 
which  the  decision  of  the  Court  as  between  vendor  and 
purchaser  is  not  binding.  That  may  be  true,  but  it  is  never- 
theless a hardship  which  has  always  existed,  which  the 
purchaser  in  the  case  of  an  ordinary  contract  has  always 
assumed,  and  which  the  Court  always  endeavours  to  obvi- 
ate as  far  as  possible  by  the  application  of  the  rule  of  not 
forcing  the  title  upon  him  if  it  is  a doubtful  one.  If  the 
rule  was  altered,  the  hardship  upon  the  vendor  would 
be  nearly  as  great,  as  he  might  find  his  agreement  in- 
cumbered  with  consequences  which  he  never  anticipated ; 
and  in  failing  to  make  out  an  absolutely  good  title  might 
find  himself  deprived  even  of  a good  holding  title,  and 
with  claims  raised  and  determined  against  him  at  the 
instance  of  third  parties  which  would  otherwise  have  slept. 
I do  not  think  that  Rule  328  applies  to  the  case,  or  that 
in  an  action  for  specific  performance  the  question  whether 
a third  party  has  title  to  the  whole  or  part  of  the  land  is 
one  which,  in  the  language  of  the  Rule,  is  a question  in  the 
action  to  be  determined  between  the  plaintiff  and  defen- 
dant, and  such  third  person.  No  doubt  there  are  cases  in 
which  the  Court  has  refused  to  compel  the  purchaser  to 
complete  until  the  adverse  claim  has  been  decided  on,  and 
the  vendor  has  been  put  to  an  action  in  which  such  claim 
would  be  tried : Dart  on  Vendor  and  Purchaser,  6th  ed.,  p. 
1239  ; Re  Hill  and  Chapman , 51  L.J.  Ch.  595.  But  it  would 
be  at  the  vendor’s  option  to  take  such  a course,  and  the 
only  result  of  his  doing  so  would  be  that  the  title  would  not 
be  forced  upon  the  purchaser,  and  the  vendor  would  be 
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left  with  all  his  rights  and  interests  in  the  property  as 
before. 

That  is  a very  different  thing  from  making  the  adverse 
claimants  parties  to  the  action  for  specific  performance 
and  trying  their  rights  in  that  action  adversely  to  the 
vendor. 

Under  the  Land  Transfer  Act,  1875,  38  & 39  Yic.  ch. 
87  (Imp.),  a modified  power  to  bring  in  third  parties  and 
hind  their  interests  in  suits  for  specific  performance  has 
been  expressly  conferred  by  the  Legislature.  The  Court 
may,  in  the  case  of  contracts  relating  to  registered  land, 
cause  all  parties  who  have  registered  estates  or  rights  in 
the  land,  or  who  have  entered  up  notices,  cautions,  or 
inhibitions  against  the  same,  to  appear  and  shew  cause 
why  the  contract  should  not  be  specifically  performed ; 
and  the  Court  may  direct  that  any  order  made  in  such 
action  shall  be  binding  on  such  parties : Dart  on  Vendor 
and  Purchaser,  6th  ed.,  p.  1238. 

We  have  no  special  legislation  of  this  kind,  and  the 
Judicature  Act  and  Pules  do  not,  in  my  opinion,  authorize 
the  practice.  It  is  noticeable  that  as  the  English  Pule  is 
now  framed  (Rules  of  1883)  all  ground  for  contending  that 
it  applies  to  such  a case  as  the  present  is  removed.  The 
Rule,  Order  XVI.,  R.  48,  is  expressly  confined  to  cases 
where  the  defendant  is  or  claims  to  be  entitled  to  contri- 
bution or  indemnity  over  against  any  person  not  a party  to 
the  action,  and  the  clause  “ or  where  from  any  other  cause 
it  appears  that  a question  in  the  action  should  be  deter- 
mined, not  only  as  between  the  plaintiff  and  defendant^ 
but  as  between  the  plaintiff  and  any  other  person,”  is 
omitted.  The  third  party  Rules,  as  we  have  them,  and  as 
they  formerly  were  in  the  English  Rules,  have  been  pro- 
ductive in  many  cases  of  great  hardship  and  injustice,  and 
I think  an  earty  opportunity  should  be  taken  of  altering 
ours  so  as  to  correspond  to  the  modified  and  carefully 
framed  English  Rules  of  1883. 

I think  the  appeal  should  be  allowed. 
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Maclennan,  J.  A.,  (after  stating  the  facts  as  set  out  ante 
p.  385  et  seq.) — The  Divisional  Court  gave  no  reasons 
for  their  judgment,  and  we,  therefore,  do  not  know  the 
grounds  upon  which  they  determined  that  the  original 
order  was  improper,  or  that  the  new  order  ought  to  be 
made. 

It  is  perfectly  clear  that  before  the  J udicature  Act  no 
such  order  as  either  of  these  now  in  question  could  be 
made.  Such  a thing  as  making  a person  who  was  alleged 
to  have  an  adverse  claim  to  the  estate  a party  to  a suit 
for  specific  performance  was  unknown  in  modern  prac- 
tice, although  in  former  times  that  may  have  been  done  in 
the  particular  case  where  a vendor’s  title  was  under  a will. 
See  Calvert  on  Parties,  164-165  ; Sugden’s  Vendor  and 
Purchaser,  14th  ed.,  439-40;  Morrison  v.  Arnold , 19  Ves. 
670 ; Fry  on  Specific  Performance,  secs.  190  and  875. 

Counsel  for  the  plaintiffs  cited  Mason  v.  Franklin,  1 
Y.  & C.  233 ; Grove  v.  Bastard , 2 Ph.  619  ; and  Long  v. 
Crossley,  13  Ch.  D.  388,  in  support  of  the  order,  but  those 
cases,  when  examined,  appear  to  have  no  application  to  a 
case  like  the  present. 

But  the  main  argument  before  us  in  support  of  the  order 
was  upon  Con.  Rule  328  and  following  Rules ; and  a num- 
ber of  cases  were  cited,  as  also  sections  169  and  877  of 
Fry  on  Specific  Performance,  in  which  that  learned  author 
expresses  the  opinion  that  Rule  328  might  be  used  with 
advantage  for  bringing  into  a suit  for  specific  perform- 
ance, third  parties  having  adverse  claims. 

It  is  quite  plain  that  Rules  329  and  331  have  no  applica- 
tion to  the  present  case,  because  they  are  both  confined 
to  cases  of  contribution,  indemnity,  or  relief  over,  which 
this  case  cannot  be  held  to  be.  I incline  to  think  too  that 
Rule  332  has  no  application,  for  the  “ appearance  pur- 
suant to  notice,”  mentioned  in  that  Rule,  evidently  has 
reference  only  to  the  appearance  mentioned  in  Rules  329 
and  331,  and  in  the  form  No.  18  in  the  appendix.  The 
authority  for  the  order  in  a case  like  the  present  must, 
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therefore,  be  found  in  the  second  part  of  Rule  328,  and  in 
Rule  330  alone.  What  Rule  328  says  is  that  “ where  from 
any  cause  it  appears  to  the  Court  that  a question  in  the 
action  should  be  determined,  not  only  as  between  the 
plaintiff  and  defendant,  but  as  between  the  plaintiff, 
defendant,  and  any  other  person,  or  between  any  or  either 
of  them,  the  Court  may,  on  notice  to  such  last  mentioned 
person,  make  such  order  as  may  be  proper  for  having  the 
question  so  determined.”  Then  Rule  330  says,  that  in  any 
such  case,  “ the  Court,  before  or  at  the  time  of  making  the 
order  for  having  such  question  determined,  shall  direct 
such  notice  to  be  given  by  the  plaintiff  at  such  time  and 
to  such  person  and  in  such  manner  as  may  be  thought 
proper;  and  if  made  at  the  trial,  the  Judge  may  postpone 
such  trial  as  he  may  think  fit.”  The  origin  of  these  Rules 
is  in  the  Imperial  Judicature  Act  of  1873,  which  came 
into  force  on  the  2nd  November,  1874. 

When  the  new  English  Rules  were  passed  on  24th  Octo- 
ber, 1883,  the  portions  above  quoted  were  omitted,  and 
have  not  since  been  in  force  in  England. 

They  were,  however,  introduced  into  the  Rules  under 
the  Ontario  Judicature  Act,  and  were  retained  in  the  Con- 
solidated Rules  now  in  force. 

In  view  of  the  great  variety  of  opinions  upon  the 
meaning  and  application  of  those  Rules  expressed  by  seven 
English  Judges,  some  of  them  the  most  eminent  on  the 
Bench,  in  Horwell  v.  The  London  Omnibus  Go.,  2 Ex. 
D.  365,  I shall  not  attempt  to  expound  their  meaning,  or 
to  define  in  what  cases  they  are  applicable,  but  shall  con- 
fine myself  to  the  question  actually  before  us,  namely, 
whether  they  were  properly  applied  in  the  present  case. 

What  is  requisite  for  the  application  of  the  Rule  is  that 
it  shall  appear  to  the  Court  that  a question  in  the  action 
should  be  determined  not  only  between  the  parties  but  be- 
tween them,  or  one  of  them,  and  a third  person.  Was  that 
condition  fulfilled  ? Was  it  shewn  to  be  necessary  or 
expedient  to  decide  any  question  in  the  action  as  between 
the  parties,  or  either  of  them,  and  the  Symingtons  ? All 
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that  was  shewn  was  that  the  Symingtons  claimed  an  undi- 
vided interest  in  the  land  ; which  the  plaintiffs  denied. 
Now  the  question  in  the  action,  so  far  as  title  was  con- 
cerned, was  whether  the  plaintiffs  had  such  a title  as  the 
Court  would  compel  the  defendant  to  accept.  That  is  a 
question  which,  when  the  title  is  examined,  may  be  perfectly 
clear  one  way  or  the  other.  If  it  turns  out  to  be  so,  there 
is  no  use  in  troubling  other  persons.  The  claim  of  the 
Symingtons  may  be  unanswerable,  or  it  may  be  altogether 
unfounded, — so  baseless  that  no  sensible  person  would  think 
otherwise.  In  the  one  case  the  plaintiffs  succeed,  in  the 
other  they  fail,  and  there  is  no  occasion  in  the  world  to  de- 
cide anything  as  between  any  of  the  parties  and  the  Sym- 
ingtons. But  instead  of  being  clear  one  way  or  other,  it 
may  be  doubtful.  In  that  case  what  does  the  Court  do  in 
specific  performance  ? Why,  it  dismisses  the  action.  It 
does  not  compel  the  purchaser  to  take  a doubtful  title : 
Fry,  secs.  859,  870,  871.  The  vendor  must  either  remove 
the  doubt  or  fail ; and  in  this  case,  also,  there  is  no  need 
to  bring  third  persons  in. 

The  result  is  that,  for  anything  that  was  made  to  appear 
to  the  Court,  this  case  and  all  the  questions  in  it  might 
be  justly  and  satisfactorily  decided  between  the  parties 
without  any  reference  whatever  to  third  parties,  and  the 
condition  upon  which  alone  the  order  could  properly  be 
made  was  not  shewn  to  exist. 

It  is  conceivable  that  when  a case  came  to  the  point 
last  referred  to,  namely,  that  it  was  about  to  fail  owing 
to  a doubt  concerning  the  title,  the  parties  or  one  of 
them  might  desire  to  resolve  the  doubt  by  trying  the 
question  with  the  person  who  appeared  to  have  the 
adverse  claim,  and  might  apply  to  the  Court  to  bring  that 
person  in.  But,  in  my  judgment,  it  is  not  proper  or  expe- 
dient or  authorized  by  the  Rule  to  do  so  until  the  necessity 
for  it  is  made  apparent,  nor  until  it  is  shewn  that  justice 
cannot  be  done  without  doing  so.  Here  the  actual  state 
of  the  title  was  not  brought  before  the  Court,  and  the 
Court  could  not  judge  whether  it  was  good  or  bad,  or 


394 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


whether  there  would  be  the  smallest  use  in  bringing  the 
Symingtons  in.  That  being  so,  there  was  no  proper  ground 
for  making  the  order,  and  it  ought  now  to  be  discharged. 

But  there  are  other  reasons  leading  to  the  same  conclu- 
sions. The  plaintiffs  say  that  the  defendant  has  accepted 
the  title.  If  that  turns  out  to  be  the  case,  the  bringing  in 
of  the  Symingtons  would  only  be  a useless  expense,  for 
the  title  would  then  no  longer  be  a question  in  the  action. 

And  again,  the  plaintiffs  are  in  possession  (the  posses- 
sion of  the  defendant  being  derived  from  them),  and  the 
effect  of  the  present  order  would  be  to  oblige  a person  in 
possession  of  land  to  prove  his  title  against  an  adverse 
claimant  out  of  possession,  instead  of  standing  on  his  pos- 
session, on  the  defensive,  as  he  has  a right  to  do. 

I do  not  think  the  Rule  in  question  enables  the  Court 
against  his  will  to,  put  a vendor  in  that  position,  or  to  com- 
pel him  to  become  a plaintiff  against  a stranger  to  the 
contract,  in  order  to  find  out  whether  he  has  a marketable 
title. 

It  is  not  unimportant,  either,  to  observe  that  in  the 
position  in  which  the  plaintiffs  and  the  Symingtons  stood 
relatively  to  the  land  in  question,  the  plaintiffs  would 
have  the  right  to  have  the  claim  of  the  latter  tried  by  the 
Court  with  a jury,  instead  of  being  tried,  as  in  actions  for 
specific  performance,  in  the  Master’s  office,  upon  a refer- 
ence. Of  this  privilege  they  would  be  deprived,  unless 
the  Court  sanctioned  the  anomaly  of  trying  questions  of 
title  in  the  same  action,  partly  in  one  way  and  partly  in 
the  other. 

I think  the  plaintiffs’  appeal  should  be  allowed,  the  cross- 
appeal dismissed,  and  that  so  much  of  the  order  of  the 
Divisional  Court  as  directs  the  Symingtons  to  be  brought 
into  the  action  should  be  discharged. 

Hagarty,  C.  J.  0.,  and  Burton,  J.  A.,  concurred. 

Appeal  alloived  with  costs , and  cross-appeal 
dismissed  with  costs. 
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Beaty  v.  Hackett  et  al. 


Attachment  of  debts — Final  order  for  'payment  by  garnishee — Notice  to 
judgment  debtor — Assignment  of  debt  attached — Rescission  of  final 
order. 

Where  a judgment  creditor  obtains  an  order  attaching  debts  due  to  the 
judgment  debtor,  notice  of  the  application  for  a final  order  for  payment 
over  by  the  garnishee  should  be  served  upon  the  judgment  debtor. 

Ferguson  v.  Carman , 26  U.  C.  R.  26,  specially  referred  to. 

A garnishee  order  binds  only  so  much  of  the  debt  owing  to  the  debtor 
from  a third  party  as  the  debtor  can  honestly  deal  with  at  the  time  the 
garnishee  order  nisi  is  obtained  and  served. 

Where  a final  order  for  payment  over  has  been  issued  and  it  afterwards 
appears  that  the  debt  was  assigned  before  the  attaching  order  was 
moved  for,  the  final  order  should  be  rescinded. 

[January  25,  1892. — Mr.  Winchester.] 


The  plaintiff  having  recovered  judgment  against  the 
defendants  in  this  action  for  the  payment  of  money,  on 
the  3rd  December,  1891,  obtained  an  order  attaching  a 
debt  alleged  to  be  due  by  Emily  L.  Hale,  garnishee,  to  the 
defendant  Close,  being  the  amount  of  a judgment  recovered 
in  the  name  of  Close  against  the  garnishee.  This  order 
was  in  the  usual  terms  and  was  served  on  the  garnishee, 
and  on  the  5th  December,  1891,  no  cause  being  shewn,  was 
made  absolute  for  payment  over  by  the  garnishee. 

John  Fisken  & Co.,  claiming  to  be  assignees  of  the  note 
sued  on  by  the  judgment  debtor  Close  in  the  action  in 
which  he  obtained  judgment  against  the  garnishee  and  to 
be  entitled  to  that  judgment,  moved  to  rescind  the  order  of 
5th  December,  1891. 


The  motion  was  argued  before  Mr.  Winchester,  official 
referee,  sitting  for  the  Master  in  Chambers,  on  the  23rd 
January,  1892. 

H.  L.  Drayton,  for  the  claimants,  John  Fisken  & Co. 
Snow,  for  the  plaintiff,  the  judgment  creditor,  and  F.  W. 
Garvin,  for  the  garnishee,  opposed  the  application. 

Judgment  was  delivered  on  the  25th  January,  1892. 
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Mr.  Winchester. — In  support  of  the  present  applica- 
tion there  were  filed  the  affidavits  of  the  judgment  debtor 
P.  G.  Close,  and  of  J.  K.  Fisken,  and  subsequently  an  affi- 
davit of  A.  H.  Meyers,  solicitor  for  John  Fisken  & Co. 
These  affidavits  conclusively  shew  that  the  suit  brought 
in  the  name  of  Close  against  Mrs.  Hale  was  so  brought  on 
instructions  from  Mr.  Fisken,  the  holder  and  owner  at  the 
time  of  the  note,  and  by  his  solicitor,  and  that  the  judg- 
ment so  obtained  belonged  to  Fisken. 

It  was  attempted  on  the  part  of  Fisken  to  shew  that 
notice  of  the  ownership  by  Fisken  of  such  note  and  judg- 
ment was  given  to  the  garnishee  through  her  husband  and 
agent,  but  I am  of  opinion  that  the  attempt  has  failed. 
No  specific  notice  of  such  assignment  has  been  proved ; 
and  although  the  garnishee’s  husband  may  have  understood 
that  Fisken  had  control  of  the  note,  it  does  not  appear 
that  he  had  any  definite  knowledge  of  such  fact,  or  that 
such  fact  was  communicated  to  him  by  any  one. 

In  answer  to  the  application  the  judgment  creditor,  Mr. 
Beaty,  files  his  own  affidavit,  in  which  he  states  that  on 
the  7th  December,  1891,  the  garnishee  duly  satisfied  his 
claim  against  her  upon  the  attaching  order,  to  the  extent  of 
$600,  by  a conveyance  to  him  of  certain  lands  situate  in 
the  township  of  Charlotteville,  which  lands  he  accepted 
in  satisfaction  of  $600  of  the  moneys  due  by  the  garnishee 
to  him  under  the  attaching  order;  and  in  the  7th  para- 
graph he  states,  “In  making  the  said  settlement  and  accept- 
ing said  lands  in  lieu  of  $600  in  cash,  I did  so  bond  fide 
believing  it  the  best  settlement  that  I could  make  with 
the  said  Emily  L.  Hale.” 

How  such  a statement  could  have  been  made  under  oath, 
in  view  of  the  facts  elicited  in  the  cross-examination  of  the 
deponent,  I am  at  a loss  to  understand.  In  his  cross- 
examination  the  following  occurs : “ Q.  Do  you  call  this 
transaction”  (meaning  that  relating  to  the  conveyance  by 
Mrs.  Hale  to  him)  “the  carrying  out  of  a loan,  or  what?  A. 
As  far  as  I am  concerned,  it  is  a pure  purchasing  of  that 
Walsh  property  at  $600.  Q.  That  was  in  pursuance  of 
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your  determination,  which  you  had  arrived  at  some  time 
in  November,  as  you  told  me,  before  you  learned  of  the 
Close  judgment  ? A.  Yes.  Q.  Before  Mrs.  Hale  owed  you 
anything  under  this  garnishee  order  ? A.  Yes,  before  I 
knew  anything  about  this  garnishee.  Q.  It  was  before 
she  owed  you?  A.  Yes.” 

It  appears  that  no  notice  was  served  on  the  judgment 
debtors  of  the  attaching  order,  and  that  the  final  order  was 
served,  on  their  solicitors  on  Saturday  the  5th  December, 
and  no  doubt  in  the  afternoon,  as  the  order  was  granted 
only  that  morning,  and  after  being  signed  it  had  to  bo 
entered,  then  copies  of  it  made,  and  Close  would  not  have 
received  it  before  Monday  the  7th,  the  day  upon  which 
the  transaction  was  settled  between  Mrs.  Hale  and  Mr. 
Beaty.  Had  the  attaching  order  been  served  upon  Close,, 
it  is  clear  that  no  final  order  would-  have  been  granted 
under  the  circumstances.  I feel  that  the  service  was  inten- 
tionally withheld  by  the  judgment  creditor. 

The  practice  has  been  to  serve  the  judgment  debtor  with 
the  attaching  or  garnishee  order  nisi:  see  Ferguson  v. 
Carman , 26  U.  C.  R.  26.  On  p.  27,  Draper,  C.  J.,  states  : 
“ I granted  an  attaching  order  in  Chambers  in  this  case  on 
the  2nd  of  February  last,  with  a summons  calling  upon  the 
garnishees  to  shew  cause  why  they  should  not  pay  over  a 
debt  due  by  them  to  the  judgment  debtor.  This  summons 
was  not  required  to  be  served  on  the  judgment  debtor, 
which  had  been  the  course  pursued  by  the  different  Judges 
in  Chambers  for  a long  time  past,  to  prevent  difficulties 
and  questions  arising  from  the  want  of  notice  to  him.  Had 
my  attention  been  called  to  it  at  the  time,  I would  not 
have  granted  the  summons  without  that  being  inserted.” 
On  p.  29,  the  learned  Chief  J ustice  continues  : “ The  Com- 
mon Law  Procedure  Act  does  not  make  it  necessary  that 
the  judgment  debtor  should  be  made  a party  to  the  sum- 
mons upon  the  garnishee  to  shew  cause  why  he  should  not 
pay  the  judgment  creditor.  * * This  is,  so  far  as  we  are 

aware,  the  first  occasion  on  which  the  matter  has  been 
brought  under  the  notice  of  the  Court.  * * Still,  we 
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think  the  notice  of  the  application  to  the  judgment  debtor 
would  he  in  all  cases  a prudent  step,  for  the  sake  of  the 
garnishee ; the  only  doubt  is  whether  we  have  the  right  to 
impose  a condition  on  the  judgment  creditor  which  the 
legislature  has  not  sanctioned.” 

The  practice,  as  I have  already  stated,  has  been  to  direct 
notice  of  the  application  to  be  served  upon  the  judgment 
debtor,  and  it  should  have  been  followed  in  this  case. 

There  are  a number  of  cases  to  shew  that  a garnishee 
order  binds  only  so  much  of  the  debt  owing  to  the  debtor 
from  a third  party  as  the  debtor  can  honestly  deal  with  at 
the  time  the  garnishee  order  nisi  is  obtained  and  served. 
See  In  re  General  Horticultural  Co.,  Ex  p.  Whitehouse, 
32  Ch.  D.  512. 

There  are  also  cases  deciding  that,  where  a final  order 
had  been  issued  and  it  appeared  afterwards  that  the  debt 
had  been  previously  assigned  before  the  attaching  order 
was  moved  for,  such  final  order  should  be  rescinded.  See 
Macaulay  v.  Rumball,  19  C.  P.  284. 

The  order  of  5th  December  will  therefore  be  rescinded, 
and,  under  the  circumstances,  there  will  be  no  costs  of  this 
application  allowed  to  any  of  the  parties. 
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Arnold  v.  Playter  et  al. 


Infants — Discovery — Examination — Rule  487. 

As  a general  rule,  an  infant,  party  to  an  action,  may  now  be  examined  by 

the  opposite  party  for  discovery  before  the  trial,  under  Rule  487,  in  the 

same  way  as  an  adult. 

Mayor  v.  Collins,  24  Q.  B.  D.  361,  distinguished. 

[January  7,  1892. — Mr.  Winchester.  ] 
[January  21,  1892. — Meredith,  J.] 

This  was  an  action  brought  by  the  plaintiff  on  a claim 
against  the  defendants  for  wages  and  for  the  purpose  of 
setting  aside  a bill  of  sale  made  between  the  defendants. 

The  plaintiff  was  an  infant  within  the  age  of  twenty- 
one  years,  and  sued  by  her  next  friend. 

The  action  being  at  issue,  the  defendants  sought  to 
examine  the  plaintiff  for  discovery,  and  made  motions  for 
that  purpose  before  Mr.  Winchester,  sitting  for  the  Master 
in  Chambers,  on  the  5th  January,  1892. 

H.  G.  Boultbee,  for  the  defendants  Playter,  and  Kilmer f 
for  the  defendants  the  C.  J.  Smith  Co.,  asked  that  the 
order  might  be  made  either  under  Rule  487  or  Rule  566. 

Bristol,  for  the  plaintiff*  opposed  the  application  on  the 
ground  that  the  plaintiff,  being  an  infant,  could  not  be 
examined  for  discovery ; that  as  such  she  could  not  make 
any  binding  admissions;  and  therefore  her  examination 
would  be  useless ; citing  Mayor  v.  Collins,  24  Q.  B.  D.  361. 

Judgment  was  delivered  on  the  7th  January,  1892. 

Mr.  Winchester. — I am  of  opinion  that  if  I have  no 
power  to  direct  the  plaintiff’s  examination  under  Rule 
487,  I have  none  under  Rule  566. 

The  case  of  Mayor  v.  Collins,  24  Q.  B.  D.  361,  cited  by  the 
plaintiff’s  counsel  on  the  argument,  does  not,  to  my  mind, 
bear  out  his  contention,  and  is  not  a sufficient  answer  to  the 
applications.  That  case  was  decided  under  the  English  Rule, 
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which  is  materially  different  from  ours.  The  English  Rule, 
Order  XVI.,  r.  16,  is  as  follows : “ Infants  may  sue  as  plain- 
tiffs by  their  next  friends  in  the  manner  heretofore  practised 
in  the  Chancery  Division,  and  may  in  like  manner  defend 
by  their  guardians  appointed  for  that  purpose,”  etc. 

Our  former  Rule  96,  O.  J.  A.,  1881,  was  similar  to  the 
above  English  Rule;  but  the  present  Con.  Rule  313  omits 
all  reference  to  the  practice  of  the  Court  of  Chancery 
mentioned  in  Rule  96.  It  is  as  follows  : “ An  infant  may 
sue  as  plaintiff  by  his  next  friend ; and  may  defend  an 
action  by  his  guardian  appointed  for  that  purpose,  or  by 
the  official  guardian  as  the  case  may  be.” 

In  deciding  Mayor  v.  Collins , which  was  an  application 
for  an  order  to  administer  interrogatories  to  an  infant 
plaintiff,  His  Lordship  Mr.  Justice  Cave  says  : “ In  order, 
therefore,  to  justify  this  order  it  must  be  shewn  that  the 
practice  of  the  Court  of  Chancery  in  this  respect  has  been 
abrogated  by  the  Judicature  Acts.  So  important  a change 
could  scarcely  be  made  except  by  an  express  provision ; 
and  there  is  no  provision  for  it  either  in  the  Acts  or  in  the 
Rules.  Arguments  from  reason  do  not  affect  the  question. 
As  the  practice  has  not  been  altered  by  the  Judicature 
Acts,  it  still  subsists ; and  the  order  appealed  against  is 
therefore  wrong.”  And  His  Lordship  Mr.  Justice  A.  L. 
Smith  stated : “ I was  struck  by  the  observations  which 
were  made  upon  the  anomalous  results  of  the  Rule,  but 
there  is  nothing  to  shew  that  it  has  been  altered  by  the 
Judicature  Acts.” 

Thus  it  is  clear  that  the  judgments  of  these  two  learned 
Judges  went  upon  the  fact  that  they  were  bound,  by  the 
wording  of  the  Rule,  to  follow  the  practice  of  the  Court 
of  Chancery,  and  apparently  had  they  not  been  so  bound, 
the  order  for  the  interrogatories  would  have  been  left  un- 
disturbed. 

I hold  that  we  are  not  so  bound  in  this  country ; our 
Rule  does  not  in  any  way  refer  to  the  practice  of  the 
Court  of  Chancery  ; and  I consider  the  plaintiff  is  to  be 
treated  as  any  other  party  to  the  cause.  There  are,  no 
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doubt,  cases  where,  from  too  tender  years,  it  would  be 
wrong  to  permit  an  infant  party  to  be  examined,  and,  upon 
application,  the  Court  would  prevent  such  an  examina- 
tion ; but  the  present  one  is,  I think,  clearly  a case  where 
she  should  be  examined. 

I would  refer  to  the  language  of  the  Master  of  the  Rolls 
in  Shaw  v.  Wilder  (a  minor),  as  reported  in  2 Molloy  532, 
which  bears  upon  this  point : “ Though  the  Court  holds 
that  a minor  is  to  be  protected  against  mispleading  or 
unauthorized  admissions  in  his  suit ; yet  as  to  proceedings 
in  the  cause,  he  is,  as  to  the  opposite  party,  his  adversary, 
as  much  bound,  and  the  other  party  equally  entitled  to 
take  advantage  of  them,  as  if  the  minor  was  adult.” 

Mr.  Bristol,  for  the  plaintiff,  has  asked  me,  in  order  to 
save  expense,  to  refer  the  motions  to  a Judge,  merely 
expressing  my  opinion  without  giving  a formal  j udgment. 
I all  the  more  readily  agree  to  this  as  the  point  will  thus 
be  brought  before  a Judge  of  the  Chancery  Division, 
which  Division  has  alway  exercised  an  especial  care  over 
the  interests  of  infants. 

The  motion  was  re-argued  by  the  same  counsel  before 
Meredith,  J.,  in  Chambers,  on  the  18th  January,  1892. 

Judgment  was  delivered  on  the  21st  January,  1892. 

Meredith,  J. — The  plaintiff  is  admittedly  competent 
and  compellable  to  give  evidence  upon  the  trial  of  the 
action. 

That  she  is  not  of  the  full  age  of  twenty-one  years  is 
the  only  fact  upon  which  it  is  sought  to  shield  her  from 
making  the  usual  discovery  upon  oral  examination  under 
oath,  before  the  trial,  touching  the  matters  in  question  in 
the  action,  for  which  the  Consolidated  Rules  so  wisely  and 
necessarily  provide. 

In  the  present  state  of  the  law  of  evidence,  and  of  the 
practice  and  procedure  in  this  Court,  it  is  difficult  to  un- 
derstand why  an  objection  so  founded  should  prevail. 
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Such  examinations  have  not  been  altogether  unknown  to 
the  practice  since  the  coming  into  force  of  the  Consolidated 
Rules. 

It  is  true  that  in  England  the  High  Court  has  found 
itself  bound  by  the  old  practice  of  the  Court  of  Chancery, 
based  upon  the  principle  that  an  infant  could  not  make  a 
binding  admission  in  an  action,  and  perhaps  somewhat 
strengthened  by  the  special  protection  and  privileges  accor- 
ded to  infants  in  that  Court,  to  give  effect  to  such  an 
objection. 

But  how  is  an  infant  party  any  more  bound  by  admis- 
sions made  upon  such  an  examination,  than  upon  an 
examination  as  a witness  at  the  trial ; except  that,  in  the 
former,  parts  of  the  depositions  may  be  given  in  evidence 
against  such  a party,  but  only  with  all  other  parts  fairly 
connected  with  them  ; whilst  at  the  trial  the  party  may 
be  fully  examined,  and  any  explanations  or  corrections 
desired  can  be  made  ? 

An  admission  in  a sworn  answer  under  such  old  prac- 
tice was  quite  a different  thing. 

Apart  from  the  cases  bearing  upon  the  question,  the 
defendants  would  seem  to  me,  under  the  Rules  now  in  force 
in  this  Court,  entitled  to  the  discovery  they  seek. 

And  there  is  not,  in  my  opinion,  in  the  case  relied  upon 
for  the  plaintiff — Mayor  v.  Collins , 24  Q.  B.  D.  361 — nor  in 
any  other  case  that  I have  been  able  to  find,  anything  pre- 
venting such  a conclusion. 

In  Redfern  v.  Redfern,  [1891]  P.  D.  139 — a case  not 
referred  to  upon  the  argument — it  was  said  by  Lindley,  L. 
J.,  of  Mayor  v.  Collins , that  “ That  case,  however,  turned 
upon  the  Rules  of  the  Supreme  Court — viz.,  Order  XXXI., 
r.  12,  and  upon  the  practice  of  the  Court  of  Chancery 
before,  and  of  the  Chancery  Division  of  the  High  Court 
since,  1875 — when  the  Judicature  Acts  came  into  operation: 
see  Judicature  Act,  1875,  sec.  25  ; Order  L,  r.  2 ; and 
Order  LXXII.,  r.  2,  as  to  continuing  the  old  practice 
where  not  inconsistent  with  the  Rules  of  the  Supreme 
Court,  1883.”  And  that  because  by  Order  LXVIII., 
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r.  1,  ( d ) those  Rules  do  not  apply  to  proceedings  for 
divorce,  or  other  matrimonial  causes,  and  the  invari- 
.able  practice  in  the  Divorce  Court  had  been  inconsistent 
with  the  practice  in  the  Court  of  Chancery,  he  saw  no 
reason  why  the  former  practice  should  be  declared  wrong. 

The  point,  however,  did  not  require  decision  in  that 
•case. 

The  Rules  mainly  relied  upon,  and  by  which  the  Court 
seemed  to  feel  bound,  were  : Order  XVI.,  r.  16,  provid- 
ing that  infants  may  sue  as  plaintiffs  by  their  next  friends, 
in  manner  heretofore  practised  in  the  Chancery  division  ; 
and  may  in  like  manner  defend  by  their  guardians  ap- 
pointed for  that  purpose  ; and  Order  LXXII.,  r.  2,  pro- 
viding that  “ Where  no  other  provision  is  made  by  the 
Acts  or  these  Rules,  the  present  procedure  and  practice 
remain  in  force.” 

Now  the  latter  was  the  head-note,  the  key-note  it  was 
sometimes  said,  to  our  Rules  of  1831. 

But  by  the  adoption  of  the  Consolidated  Rules  now  in 
force,  a radical  change  was  wrought  in  this  important 
point.  The  head-note  is  dropped  altogether,  and,  instead 
of  it,  Rule  3 provides,  in  effect,  that  in  all  matters  not 
provided  for  in  the  Consolidated  Rules,  the  former  practice 
and  procedure  shall  not  remain  in  force,  and  that  instead 
thereof  all  such  matters  shall  be  regulated  by  analogy  to 
the  Rules ; evidently  aiming  at  a complete  code  of  practice 
in  them. 

And  the  Order  XVI.,  r.  16,  though  carried  into  our 
rules  of  1881,  (Order  XII.,  r.  8),  with  the  words  “ in 
the  manner  practised  in  the  Court  of  Chancery  before  the 
passing  of  the  Act ,”  as  in  the  English  Rule  ; in  our  Consoli- 
dated Rules  it  becomes  Rule  313,  with  those  words , and 
only  those  words , omitted. 

It  is  true  that  section  23,  and  section  25  sub-section  11, 
of  the  Imperial  Act  of  1873,  and  section  21  of  the  Impe- 
rial Act  of  1875,  (substituted  for  section  73  of  the  former 
Act)  carried  into  our  Act  of  1881,  sections  12,  17,  sub- 
section 10,  and  section  52,  are  continued  in  our  present 
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Act  as  sections  42,  53,  snb-section  12,  and  section  110; 
but,  in  so  far  as  they  bear  upon  this  question,  are  modified 
by  Rule  3 ; the  Consolidated  Rules  having  been  con- 
firmed and  all  inconsistent  enactments  repealed  by  51 
Yic.  ch.  2,  sec.  4 (0.). 

Such  of  the  other  Rules  referred  to  in  Mayor  v.  Collins 
as  are  in  force  here,  and  others  of  a similar  character, 
making  special  provisions  in  certain  cases  for  persons  under 
disability,  have  no  great  bearing  upon  the  question,  being 
in  no  way  infringed,  or  lessened  of  their  force  and  effect, 
by  holding  the  Rule  in  question  applicable  to  an  infant 
suing  as  this  plaintiff*  is,  and  otherwise  competent  to  give 
evidence. 

There  is,  therefore,  in  my  opinion,  neither  in  the  present 
practice  here,  nor  in  reason,  anything  compelling  the  con- 
clusion reached,  apparently  under  compulsion  of  the  Rules 
in  force  there,  in  Mayor  v.  Collins  ; and  the  case  is  a very 
proper  one  for  giving  the  defendants  the  reasonable  and 
necessary  right  of  discovery  they  claim,  and  to  which  they 
must  submit. 

And  I accordingly  consider  that  the  plaintiff*  is  bound 
to  submit  to  examination  under  the  Rule  in  question  ; and 
order  that  the  costs  of  the  application  be,  as  the  point 
is  a new  one,  costs  in  the  cause. 

The  examination  will  be  had  in  the  usual  manner ; no 
order  for  it  is  necessary. 

Since  reaching  these  conclusions,  I have  received  a 
memorandum  of  the  opinion  of  Mr.  Winchester — the  officer 
who,  sitting  for  the  Master  in  Chambers,  heard  the  motion 
and  referred  it  to  a Judge  in  Chambers — upon  the  question  ; 
and  am  glad  to  find  that  an  officer  of  so  much  experience 
in  such  matters  had  come  to  the  like  conclusion,  in  very 
much  the  same  way. 
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Murray  et  al.  v.  Mail  Printing  Company. 


Discovery — Libel — Examination  of  officer  of  newspaper  publishing  company 
— Editorial  writer — Disclosure  of  facts. 


In  an  action  against  a newspaper  publishing  company  for  a libel  contained 
in  an  article  written  by  a member  of  the  newspaper  staff,  who  procured 
special  information  therefor,  under  the  supervision  of  the  managing 
editor,  and  in  which  action  the  defendants  pleaded  justification 
Held , that  the  writer  was  not  in  the  position  of  a sub-editor,  nor  could  he 
be  called  an  officer  of  the  company,  and  he  was  not  examinable  for 
discovery  under  Rule  487  : — 

Held , also,  that  no  sufficient  foundation  was  otherwise  laid  for  his  exami- 
nation ; for  it  did  not  appear  that  he  could  give  information  of  any 
facts,  but  merely  that  he  could  indicate  where  he  procured  evidence  of 
the  facts  in  dispute  upon  the  plea  of  justification. 

[February  17,  1892.—  Boyd,  C.] 

An  appeal  by  the  defendants,  an  incorporated  company 
and  the  publishers  of  the  Mail  newspaper  in  the  city  of 
Toronto,  from  an  order  of  Mr.  Winchester,  an  official  referee, 
sitting  for  the  Master  in  Chambers,  allowing  the  plaintiffs 
to  examine  Mr.  McEvoy,  an  editorial  writer  on  the  staff  of 
the  Mail,  as  an  officer  of  the  defendants,  for  discovery  before 
the  trial. 

The  action  was  for  libel,  and  the  defendants  had  pleaded 
justification. 

The  alleged  libel  was  contained  in  an  article  written 
by  Mr.  McEvoy,  and  revised  by  Mr.  Bunting,  the  chief 
editor  of  the  Mail.  Mr.  Bunting  had  previously  been 
examined  for  discovery,  and  on  his  examination  had 
assumed  responsibility  for  the  article. 


The  appeal  was  argued  before  Boyd,  C.,  in  Chambers  on 
the  16th  February,  1892. 

F.  A.  Hilton , for  the  defendants,  contended  that  Mr 
McEvoy  was  not  an  officer  within  the  meaning  of  Rule 
487 ; that  the  plaintiff  had  exhausted  his  right  of  disco- 
very by  examining  Mr.  Bunting ; and  that  the  discovery 
which  the  plaintiff  sought  from  Mr.  McEvoy  was  not  rele- 
vant. 
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W.  B.  Raymond , for  the  plaintiffs,  opposed  the  appeal 
and  relied,  among  other  cases,  upon  Maitland  v.  Globe 
Printing  Company , 9 P.  R.  370,  where  the  plaintiff  was 
allowed  to  examine  a sub-editor. 

Judgment  was  delivered  on  the  following  day. 

Boyd,  C. — A member  of  a newspaper  staff  who  writes  a 
special  article  and  procures  special  information  therefor, 
under  the  supervision  of  the  managing  editor,  is  not  in  the 
position  of  a sub -editor,  nor  can  he  be  called  an  “ officer  ” 
for  a newspaper  publishing  company.  The  writer  of  the 
article  was  selected  for  this  work  because  he  was  a civil 
engineer  and  was  supposed  to  be  able  to  handle  the  subject 
more  intelligently  than  an  ordinary  man.  The  employ- 
ment was  special,  pro  hdc  vice. 

Again,  no  sufficient  foundation  otherwise  seems  to  be 
laid  for  the  examination  of  the  writer.  It  does  not  appear 
that  he  can  give  information  of  any  facts,  but  merely  that 
he  could  indicate  where  he  procured  evidence  of  the  facts 
in  dispute  upon  the  plea  of  justification. 

In  Parnell  v.  Walter } 24  Q.  B.  I).,  Denman,  J.,  says,  at  p. 
452,  “ the  Courts  thought  that  it  was  not  competent  to  the 
plaintiff  in  an  action  for  libel  to  administer  interrogatories 
asking  the  defendant  from  whom  he  got  his  information.” 
And  in  Marriott  v.  Chamberlain,  17  Q.  B.  D.,  Lord  Esher* 
M.  R.,  at  p.  163,  says,  “ I think  we  may  go  so  far  as  to  say 
that  it  is  not  permissible  to  ask  what  is  mere  evidence  of 
the  facts  in  dispute,  but  forms  no  part  of  the  facts  them- 
selves.” 

The  writer,  Mr.  McEvoy,  is  not  shewn  to  have  any  origi- 
nal knowledge  of  what  he  wrote  about — but  the  contrary 
inference  is  to  be  drawn,  viz.,  that  it  was  derived  from 
other  sources  which  are  as  open  to  the  plaintiffs  as  to  the 
defendants,  for  all  that  appears  before  me. 

I vacate  the  order  to  examine.  Costs  in  the  cause  to  the 
defendants  in  any  event. 


STRATFORD  GAS  CO.  V.  GORDON. 


407 


XIV.] 


Stratford  Gas  Company  v.  Gordon. 

Pleading — Rule  Jf23 — “ Embarrassing meaning  of— Allegations  of  facts 
shewing  probability  of  truth  of  pleading — Evidence — Duty  of  trial  Judge 
— Summary  application  to  strike  out  pleadings — Unnecessary  allegations 
— Verbosity — Discretion. 

The  plaintiffs  were  a gas  company,  doing  business  in  and  distributing  gas 
by  their  mains  throughout  a city ; the  defendant  was  also  the  owner  of 
gasworks  in  the  same  place,  from  which  he  supplied  certain  buildings 
in  the  city.  The  statement  of  claim  charged  that  the  defendant  laid  or 
caused  to  be  laid  a pipe  to  communicate  with  the  pipe  belonging  to  the 
plaintiffs,  or  in  some  way  obtained  or  used  the  plaintiffs’  gas,  without 
their  consent ; and  claimed  the  penalty  given  by  sec.  3 of  the  Gas  and 
Water  Companies’  Act,  R.  S.  O.  ch.  164,  and  also  the  value  of  the  gas 
alleged  to  have  been  taken. 

The  defendant,  in  thirteen  paragraphs  of  his  statement  of  defence,  set  out 
at  great  length  various  facts  and  circumstances,  the  gist  of  which  was 
that  the  pipe  mentioned  in  the  statement  of  claim  was  so  laid  or  caused 
to  be  laid  by  the  plaintiffs,  or  by  some  one  on  their  behalf,  and  not  by 
the  defendant ; and  also  made  therein  allegations  of  a malicious  course 
of  conduct  by  the  plaintiffs  towards  the  defendant,  affording  reasons 
for  the  probability  of  the  truth  of  the  defence. 

The  thirteen  paragraphs  containing  these  allegations  were  moved  against 
by  the  plaintiffs  as  embarrassing  and  irrelevant : — 

Held , that  an  embarrassing  pleading  under  Rule  423  is  one  which  brings 
forward  a defence  which  the  defendant  is  not  entitled  to  make  use  of  ; 
but  here  the  defendant  was  entitled  to  make  use  of  the  defence  set  up, 
and  there  was  nothing  in  the  paragraphs  tending  to  prejudice  or  delay 
the  fair  trial  of  the  action. 

It  might  be  that  evidence  of  the  course  of  conduct  of  the  plaintiffs  alleged 
by  the  defendant  could  not  be  permitted  to  be  given  ; but  that  was  a 
question  for  the  trial  Judge,  and  not  one  to  be  determined  upon  a 
motion  to  strike  out  pleadings  except  in  a plain  case.  Even  if  it  was 
unnecessary  to  plead  this  course  of  conduct,  that  did  not  make  the 
pleading  embarrassing. 

The  Court  should  not  hesitate  to  interfere  with  the  discretion  exercised  in 
Chambers,  where  the  defendant  has  been  thereby  deprived  of  his  right 
to  set  up  a defence  which  he  is  entitled  to  make  use  of 
Remarks  on  verbosity  in  pleading. 

Glass  v.  Grant , 12  P.  R.  480,  approved. 

[February  1,  1892. — The  Queen’s  Bench  Division.] 

The  plaintiffs  by  their  statement  alleged : (1)  That  the 
plaintiffs  were  a gas  company  doing  business  in  the  city 
of  Stratford,  supplying  gas  to  said  city  and  the  inhabi- 
tants thereof,  and  for  the  said  purposes  have  laid  down 
mains  for  the  purpose  of  conveying  their  gas  from  their 
works  and  distributing  the  same  throughout  the  city:  (2) 
That  the  defendant  was  the  owner  of  two  large  hotels  in 
the  said  city,  one  of  which,  known  as  the  Albion  hotel, 
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he  had  for  some  years  past  rented  to  a tenant,  and  the  other 
hotel,  known  as  the  Windsor  hotel,  he  managed  himself : (3) 
That  defendant  was  also  the  owner  of  some  land  lying 
between  the  said  hotels,  and  some  years  ago  he  erected  on 
the  land  between  the  said  hotels  works  for  the  production 
of  gas,  and  erected  a gasholder  and  made  connections  be- 
tween his  said  gasworks  and  the  said  two  hotels,  and 
thereafter  manufactured  and  supplied  gas  to  the  said  hotels 
and  to  most  of  the  stores  on  the  ground  floor  of  the  said 
Albion  hotel  building:  (4)  That  the  plaintiffs  had  a main  for 
conveying  their  gas  running  along  the  south  side  of  Ontario 
street  in  front  of  the  said  Albion  hotel,  and  had  made  a 
connection  between  their  said  main  in  the  cellar  beneath 
one  of  the  stores  in  the  said  Albion  hotel  for  the  purpose 
of  supplying  the  plaintiffs’  gas  to  one  of  said  stores : (5) 
That  on  or  about  the  16th  day  of  October,  1890,  the  de- 
fendant laid  or  caused  to  be  laid  a pipe  to  communicate 
with  the  pipe  belonging  to  the  plaintiffs,  or  in  some  way 
obtained  or  used  the  plaintiffs’  gas,  without  the  consent  of 
the  plaintiffs,  and  such  communication  remained  until  the 
14th  day  of  July,  1891,  when  the  plaintiffs  discovered  such 
communication  and  removed  the  same : (6)  That  the  defen- 
dant had  thereby  become  liable  to  forfeit  and  pay  to  the 
plaintiffs  the  sum  of  $120,  and  also  the  sum  of  $4  for  each 
day  during  which  such  communication  remained : * (7) 
That  during  the  period  that  such  communication  remained 
the  defendant  obtained  and  used  gas  of  the  plaintiffs  of 
the  value  of  $2,000  ; and  plaintiffs  claimed  $120  penalty 
and  $1,080  for  penalty  for  each  day  during  which  such 
communication  remained  and  $2,000  for  the  value  of  the 
gas  of  the  plaintiffs  obtained  and  used  by  the  defendant, 
in  all  the  sum  of  $3,200. 

* The  Gas  and  Water  Companies’  Act,  R.  S.  O.  ch.  165,  sec.  83. — “ If 
any  person  lays  or  causes  to  be  laid  any  pipe  or  main,  to  communicate  with 
any  pipe  or  main  belonging  to  such  company,  or  in  any  way  obtains  or 
uses  its  gas  or  water  without  the  consent  of  the  company,  he  shall  forfeit 
and  pay  to  the  company  the  sum  of  $120,  and  also  a further  sum  of  $4 
for  each  day  during  which  such  communication  remains,  which  sums,  to- 
gether with  costs  in  that  behalf  incurred,  may  be  recovered  by  action  in 
any  Court  in  this  Province  having  jurisdiction  to  the  amount  claimed. 
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The  defendant  by  his  statement  of  defence:  (1)  Submitted 
that  the  plaintiffs  had  not  in  law  shewn  in  their  statement 
of  claim  therein  any  case  entitling  them  to  recover  therein 
any  penalties  such  as  claimed  by  said  statement  of  claim  ; 
and  claimed  the  benefit  of  this  objection  as  if  he  had  de- 
murred to  plaintiffs’  statement  of  claim  therein  : (2)  The 
defendant  not  only  denied  all  knowledge  of  the  existence 
of  the  said  connecting  pipe  referred  to  in  the  fifth  para- 
graph of  said  statement  of  claim  till  after  plaintiffs  pre- 
tended to  have  discovered  same,  but  also  denied  that  it  was 
the  means  of  conducting  plaintiffs’  gas  to  the  defendant’s 
use,  and  on  the  contrary  charged  that  the  same  was  the 
means  of  conducting  his  gas  to  the  plaintiffs’  use  and  sub- 
mitted that  in  law  without  such  knowledge  he  could  not 
be  made  liable  to  plaintiffs  in  any  way ; yet  he  offered 
thereby  to  submit  the  question  whether  or  not,  the  con- 
nection having  been  made,  he  derived  any  benefit  or  suf- 
fered any  loss  from  the  said  connection  to  the  determina- 
tion of  any  expert  to  be  agreed  on  or  appointed  by  this 
Court,  who  should  have  afforded  to  him  by  plaintiffs  and 
defendant  the  means  of  testing  such  questions  of  fact,  and, 
upon  the  finding  of  such  expert  that  the  defendant  did 
benefit  thereby,  thereby  offered  to  pay  any  such  sum  as 
might  be  equal  to  the  value  of  any  such  benefit  so  derived 
from  such  connection,  claiming  from  plaintiffs  in  like  man- 
ner the  value  of  any  benefit  they,  the  plaintiffs,  might  have, 
according  to  such  finding,  derived  from  such  connection : 
(3)  That  the  plaintiffs  shortly  before  the  alleged  disco very 
of  the  said  connecting  pipe  under  the  Albion  hotel  had,  of 
their  own  motion,  but  under  defendant’s  eye,  as  plaintiffs 
well  knew,  removed  all  their  pipes  under  the  Windsor 
hotel,  and  could  in  like  manner  have  removed  those  under 
the  Albion  hotel  without  interfering  with  their  consumers ; 
but,  for  reasons  of  their  own,  left  them  exposed  to  the  mis- 
use of  evil  disposed  persons  who  might  desire  to  injure  the 
defendant,  and  were  thereby  estopped  from  making  any 
claim  in  consequence  thereof  upon  defendants : (4)  That 
the  plaintiffs’  action  therein  and  their  allegations  in  para- 
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graphs  5,  6,  and  7 of  their  statement  of  claim  therein  were 
wholly  without  foundation,  and  in  harmony  with,  and  part 
and  parcel  of,  and  but  the  latest  step  in,  the  malicious 
course  of  conduct  determined  upon  by  plaintiffs,  and  in  the 
ten  paragraphs  next  thereinafter  set  forth,  on  their  part,  to 
destroy  the  defendant  and  his  opposition  in  the  gas  busi- 
ness : (5)  That  the  plaintiffs  in  the  course  of  their  business,, 
whilst  the  said  defendant  owned  the  said  hotel  properties 
mentioned  in  plaintiffs’  statement  of  claim,  and  before 
he  erected  his  own  gasworks,  supplied  gas  to  defendant 
and  to  defendant’s  tenants,  and  the  revenue  therefrom 
formed  a very  large  part  of  plaintiffs’  profits,  and  upon 
several  occasions,  upon  a change  of  tenancy,  where  the  out- 
going tenants  had  made  default  in  paying  plaintiffs  for 
their  charge  for  gas  alleged  to  have  been  supplied,  they  in- 
sisted upon  such  occasions  upon  the  defendant  or  his  in- 
coming tenants  paying  up  such  arrears  of  the  outgoing 
tenants,  and  by  wrongful  and  unjust  threats  of  refusing  to 
supply  the  defendant  or  his  incoming  tenants  with  gas,  ex- 
torted payments  for  such  alleged  arrears : (6)  That  the  de- 
fendant resisted  and  remonstrated  with  plaintiffs  in  their 
unjust  course  of  dealing  in  the  premises,  and  finally,  in 
consequence  of  such  treatment,  in  December,  1888,  erected 
his  own  gasworks  and  began  to  manufacture  gas  for  sup- 
plying his  said  hotels  and  others  who  were  tenants  of  his 
buildings,  and  supplied  such  places  accordingly:  (7)  That 
the  defendant  about  the  same  time  that  the  plaintiffs 
made  their  last  attempt  to  extort  payment  from  him  for 
the  arrears  of  outgoing  tenants  of  the  Windsor  hotel,  by 
removing  their  gas  meter  therefrom,  was  an  alderman  of 
the  said  city,  and  advocating  that  the  city,  instead  of  taking 
their  supply  of  light  from  plaintiffs,  should  erect  and  main- 
tain electric  lights  of  their  own : (8)  That  the  plaintiffs  most 
bitterly  resented,  then  and  ever  since,  the  defendant’s  said 
course  of  conduct,  both  as  a private  individual  and  public 
man,  and  from  time  to  time  endeavoured  to  injure  him  in 
relation  to  his  said  supply  of  gas  and  embarrass  him  in 
carrying  out  his  project:  (9)  That  on  the  occasion  of  his 
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making  the  connection  between  his  hotels  by  laying  a pipe 
across  the  street  therefor  the  plaintiffs  endeavoured  to 
thwart  his  doing  so  by  threatening  the  city  with  litigation 
to  prevent  it  being  done  : (10)  That  on  another  occasion, 
when  defendant’s  works  were  out  of  repair  and  his  tenants 
could  be  deeply  injured  by  want  of  gas,  they  refused  to 
supply  them  with  gas  and  only  changed  such  mode  of 
hostility  on  the  remonstrance  of  the  more  moderate  mem- 
bers of  their  own  company  : (11)  That  the  defendant  was 
not  aware  when  he  erected  his  works,  and  was  confining 
his  business  of  making  and  supplying  gas  to  himseif  and 
tenants  of  his  own  property,  that  he  was  subject  to  have 
his  business  carried  on  under  Government  inspection,  and 
no  one  at  first  interfered  ; but,  in  pursuance  of  their  hostile 
course  of  conduct,  the  plaintiffs  induced  the  officers  of  the 
Government  to  insist  on  placing  defendant’s  gas  under 
Government  inspection  : (12)  That  in  consequence  of  pres- 
sure from  the  plaintiffs  the  Government  directed  that 
defendant  should  connect  his  works  with  the  gas  inspec- 
tor’s office  in  said  city,  and  through  the  continuous  pressure 
of  the  plaintiffs  upon  the  Government  and  their  officers 
the  defendant  in  May  or  J une  last  was  forced  to  make 
such  connection,  and  when  made  was  doing  his  utmost 
to  pass  the  gas  from  his  works  through  such  connec- 
tion to  the  inspector’s  office,  but  was  thwarted  in  such  at- 
tempts, he  believed,  by  means  of  the  connecting  pipe  men- 
tioned in  paragraph  five  of  plaintiffs’  statement  of  claim, 
which  rendered  it  impossible  for  defendant  for  the  time 
being  to  obey  the  directions  of  the  Government  in  the  pre- 
mises and  left  him  subject  to  pains  and  penalties : (13) 
That  the  plaintiffs  pretended  to  have  made  the  discovery  of 
said  connecting  pipe  on  the  14th  July,  1891,  at  the  time 
the  defendant  was  thus  embarrassed  by  its  existence,  and 
through  their  president  then  urged  the-  gas  inspector  to 
have  the  defendant  arrested  and  prosecuted  criminally  upon 
the  charge  of  having  made  such  connection  : (14)  That  this 
course  of  conduct  set  forth  in  the  last  ten  preceding  para- 
graphs was  adopted  from  the  beginning  of  plaintiffs’  quar- 
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rel  with  defendant  and  pursued  throughout  from  malice, 
and  was  designed  to  injure  defendant  and,  if  possible,  to 
excite  the  ill-will  and  bring  into  activity  the  evil  propensi- 
ties of  evil  designing  persons  as  against  defendant ; and  as 
the  direct  result  thereof,  if  not  by  the  direct  order  and 
instructions  of  some  one  or  more  agents  of  the  plaintiffs, 
supposing  themselves  to  be  doing  the  plaintiffs  service,  the 
defendant  charged,  the  said  connecting  pipe,  of  which  plain- 
tiffs complained  therein,  was  made  and  used,  not  for  the 
purpose  of  conveying  gas  so  much  as  to  lay  an  apparent 
foundation  or  justification  for  the  plaintiffs’  proceedings 
therein  : (15)  That  the  defendant  submitted  that  the  injury 
complained  of  having  been  brought  about  by  the  malicious 
conduct  of  plaintiffs,  they  were  estopped  from  making  any 
claim  either  for  penalties  or  for  damages. 

On  the  5th  day  of  October,  1891,  the  plaintiffs  moved 
before  the  Master  in  Chambers  to  strike  out  paragraphs 
three  to  fifteen  inclusive  of  the  statement  of  defence  of 
the  defendant,  on  the  ground  that  the  said  paragraphs  were 
embarrassing  and  irrelevant,  and  on  the  7th  day  of  Octo- 
ber, 1891,  the  Master,  thinking  them  embarrassing,  ordered 
them  to  be  struck  out. 

The  defendant  thereupon  appealed  to  a Judge  in  Cham- 
bers against  the  said  order,  and  this  appeal  was  dismissed 
with  costs  to  be  costs  in  the  cause  to  the  plaintiffs,  the 
learned  Judge  thinking  that  the  paragraphs  struck  out  had 
nothing  to  do  with  the  cause  of  action. 

On  the  24th  day  of  November,  1891,  Idington , Q.C.,  for 
the  defendant,  moved  before  the  Divisional  Court  (Ar- 
mour, C.  J.,  and  Falconbridge,  J.)  by  way  of  appeal  from 
the  order  of  the  Judge  in  Chambers,  and  W.  H.  Blalce,  for 
the  plaintiffs,  showed  cause. 

On  the  1st  February,  1892,  the  judgment  of  the  Court 
was  delivered  by 

Armour,  C.  J. — We  are  unable  to  find  that  the  para- 
graphs of  the  statement  of  defence  which  have  been  struck 
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out  are  embarrassing  within  the  meaning  of  the  Rule*  as 
interpreted  by  judicial  decisions. 

The  plaintiffs  may  safely  join  issue  upon  these  para- 
graphs ; they  shew  a defence  which,  if  proved,  will  con- 
stitute a good  defence  to  this  action,  and  there  is  nothing 
in  them  which  may  tend  to  prejudice  or  delay  the  fair 
trial  of  the  action. 

Obscured,  as  it  no  doubt  is,  by  the  verbosity  which  now 
passes  for  pleading,  the  gist  of  the  defence  set  up  in  these 
paragraphs,  when  rightly  understood,  is  simply  this,  that 
the  pipe  in  the  fifth  paragraph  of  the  statement  of  claim 
mentioned  was  so  laid  or  caused  to  be  laid,  as  therein  al- 
leged, by  the  plaintiffs  or  by  some  one  on  their  behalf  and 
not  by  the  defendant  ; and  this  is  to  be  fairly  gathered  from 
the  not  very  precise  language  of  the  fourteenth  and  fif- 
teenth  paragraphs. 

The  other  paragraphs  struck  out  contain  allegations  of  a 
malicious  course  of  conduct  on  the  part  of  the  plaintiffs 
towards  the  defendant,  affording  reasons  for  the  probability 
of  the  truth  of  this  defence. 

It  may  or  may  not  be  that  evidence  of  this  course  of 
conduct  will  be  permitted  to  be  given  as  tending  to  shew, 
if  the  matter  is  otherwise  doubtful,  the  probability  of  the 
truth  of  this  defence. 

But  this  is  not  a question  which  should  be  determined 
upon  a motion  to  strike  out  pleadings,  except  in  a plain 
case,  but  should  be  left  to  the  determination  of  the  Judge 
at  the  trial. 

It  might  be  objected,  if  this  course  of  conduct  were  not 
pleaded,  that  evidence  ought  not  to  be  permitted  to  be  given 
of  it  because  the  plaintiffs  had  no  notice  of  it  and  did  not 
come  prepared  to  meet  it. 

But  even  if  unnecessary  to  be  pleaded,  this  does  not 
make  the  pleading  embarrassing.  See  Rock  v.  Purssell,  84 

L.  T.  Jo.  45. 

* Rule  423 — The  Court  or  a Judge  may,  at  any  stage  of  the  proceed- 
ings, order  to  be  struck  out  or  amended  any  matter  in  the  pleadings 
respectively  which  may  be  scandalous,  or  which  may  tend  to  prejudice, 
embarrass,  or  delay  the  fair  trial  of  the  action. 

55 — VOL  XIV.  O.P.R. 
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Besides,  the  word  “ unnecessary,”  although  in  the  present 
English  Rule,  is  not  in  ours. 

The  meaning  of  “ embarrassing  ” as  used  in  the  Rule  is 
bringing  forward  a defence  which  the  defendant  is  not 
entitled  to  make  use  of  : Heugh  v.  Chamberlain , 25  W.  R. 
742  ; but  the  defence  set  up  in  the  paragraphs  which  have 
been  struck  out  is  a defence  which  the  defendant  is  entitled 
to  make  use  of. 

It  was  argued  that  this  Court  ought  not  to  interfere  with 
the  discretion  exercised  in  Chambers  in  striking  out  these 
paragraphs,  but  we  ought  not  to  refrain  from  doing  so  where 
the  defendant  has  been  deprived  of  his  right  to  set  up  a 
defence  which  he  was  entitled  to  make  use  of. 

We  agree  with  what  was  said  by  Boyd,  C.,  in  Glass  v. 
Grant , 12  P.  R.  480,  “ that  the  Judge  should  be  chary  in  set- 
ting aside  defences  on  a summary  application,  unless  the 
pleading  is  so  plainly  frivolous  or  indefensible  as  to  invite 
excision.” 

We  think  that  the  order  appealed  from  should  be  set 
aside,  with  costs  here  and  below  to  be  costs  in  the  cause 
to  the  defendant  in  any  event  of  the  action. 

We  refer  to  Heap  v Marris,  2 Q.  B.  D.  630  ; Watson  v. 
Rodwell,  3 Ch.  D.  380;  Millington  v.  Loving , 6 Q.  B.  D.  190  ; 
Davy  v.  Garrett , 7 Ch.  D.  473  ; Knowles  v.  Roberts , 38  Ch. 
D.  263;  Tomkinson  v.  South  Eastern  Railway  Co.,  57  L.  T. 
358. 
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Palmer  v.  Lovett. 


Attachment  of  debts —Proceeds  of  sale  of  land — Interest  of  judgment  debtor 
in,  as  tenant  by  the  curtesy — Disclaimer  of  interest — Security  for  costs — 
(famishing  proceeding — No  power  to  order. 

A judgment  debtor,  having  a supposed  interest  as  tenant  by  the  curtesy 
in  certain  land,  which  was  not  and  never  had  been  claimed  by  him, 
joined  in  a conveyance  thereof  by  his  daughter  to  a purchaser,  in  which 
it  was  recited  that  he  was  entitled  to  that  estate.  A judgment  creditor 
of  his  thereupon  attempted  to  garnish  the  purchase  money  in  the  hands 
of  the  solicitor  who  acted  for  the  daughter,  the  latter  claiming  the 
whole  of  the  purchase  money,  while  the  judgment  debtor  now  expressly 
disclaimed  any  interest  therein,  he  having  joined  in  the  conveyance  at 
the  instance  of  the  solicitor  for  the  purchaser,  who  was  also  the  solici- 
tor for  the  judgment  creditor: — 

Held,  that  the  money  in  the  hands  of  the  daughter’s  solicitor  could  not  be 
garnished  by  the  judgment  creditor. 

Per  Armour,  C.  J. — Assuming  that  the  judgment  debtor  was  tenant  by 
the  curtesy  of  the  land  sold,  upon  its  sale  he  became  entitled  only  to  a 
life  use  of  the  purchase  money,  and  this  use  could  not  be  reached  by 
garnishee  process  in  the  manner  attempted* 

Per  Street,  J. — There  was  no  debt  due  from  the  solicitor  to  the  judg- 
ment debtor,  nor  could  it  be  said  that  the  moneys  in  the  hands  of  the 
former  were  subject  to  any  trust  in  favour  of  the  latter,  nor  that  any 
claim  on  his  part  affecting  them  existed.  If  he  had  an  interest  in  the 
lands,  he,  in  effect,  released  it  to  his  daughter  without  any  consider- 
ation, and  the  money  was  hers  unless  the  release  to  her  should  be  set 
aside  as  voluntary  and  a fraud  upon  his  creditors. 

The  judgment  creditor  obtained  an  attaching  order,  which  was  set  aside 
by  the  local  Judge  who  granted  it ; the  judgment  creditor  then  ap- 
pealed to  a Judge  in  Chambers  unsuccessfully,  and  had  given  notice  of  a 
further  appeal  to  a Divisional  Court,  when  his  proceedings  were  stayed 
by  an  order  of  the  Master  in  Chambers  requiring  him  to  give  security 
for  costs,  on  the  ground  that  he  was  insolvent  and  was  proceeding  for 
the  benefit  of  another  : — 

Held , that  the  order  for  security  could  not  be  sustained ; the  judgment 
creditor  was  not  proceeding  either  by  action  or  petition  ; and  there  was 
no  authority  for  ordering  security. 

Re  Rees,  10  P.  R.  425,  overruled. 

[February  1,  1892. — The  Queen's  Bench  Division.'] 


An  appeal  by  the  plaintiff,  who  had  obtained  judgment 
against  the  defendant,  from  two  orders  made  by  Judges  in 
Chambers. 

The  parties  to  the  proceedings  were  the  judgment  creditor. 
Palmer,  the  judgment  debtor,  W.  H.  Lovett,  the  garnishees, 
E.  R.  Cameron,  G.  W.  Abey,  and  W.  J.  Kent,  and  the  claim- 
ant, Hattie  Lovett. 

The  judgment  creditor  appealed,  first,  from  an  order  of 
MacMahon,  J.,  made  on  the  17th  October,  1891,  dismissing 
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an  appeal  from  an  order  of  tlie  local  Judge  at  London,  dis- 
charging the  garnishee  order ; and,  second,  from  an  order  of 
Galt,  C.  J.,  made  on  the  7th  November,  1891,  dismissing  an 
appeal  from  an  order  of  the  Master  in  Chambers,  ordering 
the  judgment  creditor  to  give  security  for  costs  to  Hattie 
Lovett  and  E.  R Cameron,  of  the  garnishee  proceedings 
herein. 

The  affidavits  filed  shewed  that  the  judgment  creditor 
many  years  ago  recovered  judgment  against  the  judgment 
debtor  for  $519.85,  which,  with  subsequent  interest,  was 
still  unpaid ; that  the  plaintiff  was  insolvent,  and  that  he 
was  only  a trustee  of  the  judgment  for  a third  person,  who 
was  no  party  to  these  proceedings;  that  Hattie  Lovett, 
daughter  of  W.  H.  Lovett  (the  judgment  debtor)  became 
entitled  to  a small  parcel  of  land  in  the  city  of  London,  un- 
der the  will  of  her  mother  Eliza  Lovett,  wife  of  W.  H.  Lov- 
ett, upon  the  death  of  Eliza  Lovett  on  18th  June,  1877 ; Hat- 
tie Lovett  being  then  about  eight  years  of  age.  During  the 
summer  of  1891,  Hattie  Lovett  and  her  father,  W.  H.  Lovett, 
both  being  resident  in  the  United  States,  a purchaser  was 
found  for  the  lot  in  question  at  the  price  of  $350.  Mr.  Bart- 
ram,  the  solicitor  for  the  present  owner  of  the  judgment  in 
question,  acted  as  solicitor  for  the  purchaser,  and  after 
investigating  the  title,  suggested  that  the  judgment  debtor 
should  be  made  a party  to  the  conveyance  to  the  purchaser 
as  being  entitled  to  an  estate  by  the  curtesy,  and  he  accord- 
ingly was  a party  to  and  executed  the  conveyance,  in  which 
appeared  a recital  that  he  was  entitled  to  that  estate  in 
the  land.  The  purchaser  thereupon  paid  the  purchase 
money  to  Mr.  Cameron,  one  of  the  garnishees,  who  acted 
as  solicitor  in  the  matter  of  the  sale  for  Hattie  Lovett. 
Mr.  Cameron’s  costs  being  deducted,  he  held  $273.49  in  his 
hands  for  Hattie  Lovett.  The  recitals  in  the  conveyance 
were  made  entirely  at  Mr.  Bartram’s  instance.  W.  H.  Lovett 
had  never  claimed,  and  now  expressly  disclaimed,  any  in- 
terest as  tenant  by  the  curtesy.  Immediately  upon  the  close 
of  the  sale  by  Hattie  Lovett  and  the  payment  by  the  pur- 
chaser of  the  purchase  money,  these  garnishee  proceedings 
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were  taken,  and  a garnishee  order  was  served  upon  Mr. 
Cameron  and  the  other  garnishees.  As  to  these  other 
garnishees,  it  appeared  that  they  had  no  moneys  in 
their  hands  which  could  be  bound  by  the  order,  and 
the  contest  was  with  regard  to  the  $273.49  in  his 
hands.  An  application  was  made  in  June,  1891,  to  the 
local  Judge  to  set  the  order  aside,  and  on  9th  October,  1891, 
it  was  set  aside.  An  appeal  by  the  judgment  creditor  from 
the  order  of  the  local  Judge  was  dismissed  by  MacMahon, 
J.,  on  17th  October,  1891,  and  notice  of  appeal  to  the 
Divisional  Court  was  given  on  20th  October,  1891.  On  2nd 
November,  1891,  upon  the  application  of  Mr.  Cameron 
and  Hattie  Lovett,  an  order  was  made  by  the  Master 
in  Chambers  staying  proceedings  upon  the  appeal  to  the 
Divisional  Court  until  the  judgment  creditor  should  give 
security  for  costs  to  Hattie  Lovett  and  Cameron.  The 
judgment  creditor  appealed  to  Galt,  C.  J.,  sitting  in  Cham- 
bers, against  this  order,  and  upon  his  appeal  being  dismissed > 
brought  the  present  appeal  to  the  Divisional  Court. 

Both  appeals  were  argued  before  the  Divisional  Court 
(Armour,  C.  J.,  and  Falconbridge  and  Street,  JJ.)  dur- 
ing the  Michaelmas  Sittings,  on  16th  November,  1891. 

Bartram,  for  the  judgment  creditor. 

Middleton , for  the  garnishees  and  Hattie  Lovett. 

In  addition  to  the  cases  referred  to  in  the  judgment,  Re 
Sarnia  Oil  Go.,  not  then  reported,  now  reported  ante  p. 
335,  was  cited  Upon  the  appeal  as  to  security  for  costs. 

Judgment  was  delivered  on  the  1st  February,  1892. 

Street,  J. — I am  of  opinion  that  the  appeal  of  the  judg- 
ment creditor  against  the  order  discharging  the  garnishee 
order  should  be  dismissed,  and  that  the  order  appealed 
from  is  proper  upon  the  following  grounds. 

No  debt,  either  legal  or  equitable,  is  or  has  at  anytime  been 
shewn  to  be  owing  or  accruing  from  the  garnishees  or  any 
of  them  to  W.  H.  Lovett ; nor  has  there  at  any  time  been 
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any  claim  or  demand  on  the  part  of  W.  H.  Lovett  against 
the  garnishees  or  any  of  them  arising  out  of  trust  or  con- 
tract which  could  have  been  made  available  under  equit- 
able execution.  Assuming  that  W.  H.  Lovett  was  entitled 
to  an  estate  by  the  curtesy  in  the  land,  he  joined  in  a 
release  of  it  to  the  purchaser,  with  the  knowledge  and 
consent  of  the  solicitor  for  the  judgment  creditor,  and  made 
no  stipulation  for  any  portion  of  the  consideration  money. 
As  between  him  and  his  daughter  Hattie  Lovett,  it  is 
sworn  that  he  makes  no  claim  and  has  never  made  any 
claim  to  the  money.  How  then  can  it  be  said  that  any 
debt  is  due  from  Cameron  to  him,  or  that  the  moneys  in 
Cameron’s  hands  are  subject  to  any  trust  in  his  favour,  or 
that  any  claim  on  his  part  exists  affecting  them  ? So  far 
as  he  can  do  so,  he  has  in  effect  released  his  interest  to  his 
daughter  without  any  consideration,  and  the  money  is  her’s 
unless  the  release  to  her  should  be  set  aside  as  voluntary 
and  a fraud  upon  his  creditors.  Whether  any  grounds  for 
an  action  for  that  purpose  are  to  be  found  here,  or  whether 
if  found  the  results  are  worth  striving  for,  is  not  for  us  to 
say.  It  is  sufficient  for  the  purposes  of  the  present  appeal 
that  we  should  say  that  no  remedy  should  have  been  sought 
under  the  garnishee  clauses. 

The  complaint  on  the  second  appeal  to  us  is  that  the 
Master  in  Chambers  has  ordered  the  judgment  creditor  to 
give  security  for  the  costs  of  his  appeal  from  the  order  of 
MacMahon,  J.,  dismissing  his  appeal  from  the  order  of  the 
local  Judge  discharging  the  garnishee  order. 

I am  of  opinion  that  the  order  for  security  for  costs 
granted  by  the  learned  Master  in  Chambers  cannot  be 
sustained,  and  that  the  appeal  should  therefore  be  allowed. 

There  appears  to  be  nothing  in  the  Judicature  Act  or  in 
the  Rules  extending  the  right  to  obtain  security  for  costs, 
to  cases  which  the  former  practice  failed  to  reach,  saving 
only  the  special  cases  provided  for  in  Rules  1243  and  1244. 

Rule  1245,  provides  that  “ In  any  action  or  matter  in 
which  security  for  costs  is  required,  the  security  shall  be 
of  such  amount  and  be  given  at  such  time  or  times  and 


PALMER  V.  LOVETT. 


419 


XIV.] 


in  such  manner  and  form,  as  the  Court  or  a J udge  shall 
direct.” 

This  Rule,  therefore,  merely  in  effect  refers  us  back  to  the 
former  practice.  There  is  no  reason  to  doubt  that  if  the 
judgment  creditor  here  were  bringing  an  action  or  taking 
any  proceeding  in  a cause  or  matter  which  required  him  to 
file  a petition,  the  defendant  in  the  action  or  the  respon- 
dent to  the  petition  would  very  probably  be  entitled  to  an 
order  staying  proceedings  until  security  were  given.  But 
the  judgment  creditor  here  is  proceeding  neither  by  action 
nor  petition ; he  is  prosecuting  an  appeal  from  an  order 
setting  aside  a garnishee  order,  and  I can  find  no  authority 
in  our  practice  for  ordering  security  in  such  a case.  We 
were  referred  upon  the  argument  to  several  cases  found  in 
the  English  Law  Reports  in  which  security  has  been 
ordered  in  appeals  to  the  Court  of  Appeal  there:  Re  Clough, 
35  Ch.  D.  7,  and  cases  there  referred  to.  But  these  cases 
are  all  founded  upon  the  English  Order  LVIII,  r.  15:  Wil- 
son’s Jud.  Acts,  7th  ed.,  p.  444  ; which  makes  special  pro- 
vision for  security  upon  appeals  to  the  Court  of  Appeal, 
and  can  have  no  application  here. 

In  Re  Rees,  10  P.  R.  425,  the  learned  Master  in  Ordinary 
ordered  security  for  costs  to  be  given  by  a resident  of  Ber- 
muda seeking  to  prove  a claim  as  a creditor  of  an  estate 
being  administered  in  the  Master’s  office,  under  an  adminis- 
tration order.  The  authorities  referred  to  are  an  unreported 
decision  in  Darling  v.  Darling  of  Mr.  Taylor,  the  former 
Master  in  Ordinary  (now  Chief  Justice  of  Manitoba),  and 
Dr  ever  v.  Mandesley,  5 Russ.  11.  I have  been  unable  to 
ascertain  the  grounds  upon  which  security  was  ordered  in 
Darling  v.  Darling,  but  from  the  note  of  the  proceedings  in 
that  action  which  is  to  be  found  in  15  C.  L.  J.  N.  S.  112,  the 
claim  of  the  legatee  who  was  ordered  to  give  the  security 
was  to  be  allowed  to  impeach  for  fraud,  in  the  Master’s 
office,  a release  which  she  had  executed ; and  the  learned 
Master,  in  allowing  the  claim  to  be  fought  out  before  him, 
instead  of  directing  an  action  to  be  instituted,  as  he  was 
asked  to  do,  might  have  deemed  himself  at  liberty  to  im- 
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pose  the  terms  of  giving  security  for  costs.  In  the  other 
case  of  Dr  ever  v.  Mandesley,  5 Russ.  11,  the  creditor  who 
sought  to  prove  his  claim  under  an  administration  decree, 
had  omitted  to  do  so  until  after  the  Master  had  made  his 
report : he  was  a resident  out  of  the  jurisdiction,  and 
petitioned  the  Court  to  have  his  claim  referred  to  the 
Master,  and  in  fact  to  have  the  report  reopened ; this 
application  to  the  discretion  of  the  Court  was  granted  upon 
the  terms  of  his  giving  security  for  costs.  This  case  is 
clearly  no  authority  for  the  position  in  Re  Rees  that  a 
creditor  having  a claim  against  the  estate  of  a deceased 
person  being  administered  by  the  Court,  but  being  resident 
abroad,  must,  though  coming  in  with  his  claim  in  due  time, 
give  security  for  costs  as  a condition  precedent  to  his 
being  allowed  to  prove  it. 

I think,  therefore,  that  the  appeal  should  be  allowed 
and  that  the  order  of  the  learned  Master  in  Chambers 
ordering  security  for  costs  should  be  set  aside. 

Each  of  the  litigants  before  us  has  been  right  from  the 
beginning  upon  one  of  the  subjects  of  appeal,  and  wrong 
throughout  upon  the  other.  I think,  therefore,  that  there 
should  be  no  costs  to  either  party  of  any  order  or  appeal 
here  or  below,  and  that  the  orders  should  be  amended 
accordingly.  This  will  be  the  most  effectual  and  least 
expensive  mode  of  setting  off*  the  costs  on  each  side  against 
the  other. 

Armour,  C.  J. — I agree  in  the  result  of  my  brother 
Street’s  judgment. 

Assuming  that  Lovett  was  tenant  by  the  curtesy  of 
the  land  sold  ; upon  its  sale  he  only  became  entitled  to  a 
life  use  of  the  purchase  money,  and  this  use  could  not  be 
reached  by  garnishee  process  in  the  manner  attempted. 

Falconbridge,  J.,  concurred. 


Order  accordingly. 
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Re  McKenzie. 

Re  Lind. 

Re  Campbell. 


Lunatics — Maintenance  of— Inspector  of  prisons  and  public  charities — 
Money  in  Court — R.  8.  0.  ch.  245,  secs.  1 , 48 > 49>  81. 

Sections  48  and  49  of  the  Act  respecting  lunatic  asylums  and  the  custody 
of  insane  persons,  R.S.O.  ch.  245,  providing  that  the  inspector  of  prisons 
and  public  charities  may  take  possession  of  the  property  of  lunatics  to 
pay  for  maintenance,  do  not  apply  to  money  in  Court. 

Where  the  property  of  the  lunatic  is  money  in  Court,  the  inspector  must 
apply  for  payment  out  under  section  61,  and  must  shew  clearly  that 
the  person  to  whom  the  money  in  Court  belongs  is  a lunatic,  and  that 
the  purpose  for  which  the  money  is  sought  is  to  pay  charges  for  main- 
tenance of  the  lunatic  in  a public  asylum  ; but  it  is  not  necessary, 
having  regard  to  section  1,  sub-section  2,  that  the  person  shall  have 
been,  or  shall  be,  declared  a lunatic. 

[January  21,  1892. — Meredith,  J.] 


Applications  by  the  inspector  of  prisons  and  public 
charities  for  the  Province  of  Ontario,  for  payment  to  him 
of  moneys  in  Court  to  the  credit  of  three  persons,  alleged 
to  be  lunatics,  and  confined  in  public  lunatic  asylums  in 
the  province,  but  not  declared  to  be  lunatics ; and,  if 
necessary,  for  orders  declaring  them  to  be  lunatics. 

The  applications  were  argued  before  Meredith,  J.,  in 
Chambers  on  the  18th  January,  1892. 

J.  F.  Edgar,  for  the  applicants. 

F.  W.  Harcourt,  for  the  official  guardian. 

Judgment  was  delivered  on  the  21st  January,  1892. 

Meredith,  J. — The  61st section  of  the  “Act  respecting 
Lunatic  Asylums  and  the  Custody  of  Insane  Persons,” 
R.  S.  0.  ch.  245,  is  expressly  applicable  to  these  matters; 
and  under  it,  “ The  High  Court  shall,  upon  any  application, 
made  therefor  by  the  inspector,  direct  to  be  paid  to  the 
inspector  from  time  to  time,  out  of  any  funds  or  moneys 
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in  Court  belonging  to  the  lunatic,  the  amount  payable  in 
respect  to  charges  for  maintenance  of  the  lunatic.” 

The  inspector  means  the  inspector  of  prisons  and  public 
charities  appointed  under  “ The  Prison  and  Asylum  Inspec- 
tion Act,”  It.  S.  0.  ch.  250,  sec.  1,  sub-sec.  1,  who  is,  by  the 
first  mentioned  Act,  made  “ ex  officio,  and  by  his  name  of 
office,  the  committee  of  every  lunatic  who  has  no  other  com- 
mittee, and  who  is  detained  in  any  public  asylum  referred 
to  in  sections  2 and  3 of  this  Act,  and  whether  the  lunatic 
is  detained  under  an  order  from  the  Lieutenant-Governor  or 
otherwise but  “ the  High  Court  may  at  any  time  ap- 
point a committee  of  any  such  lunatic  if  such  Court  con- 
siders it  expedient  so  to  do  ;”  and  while  such  other  com- 
mittee exercises  such  office,  the  inspector  shall  cease  to  be 
the  committee  of  the  lunatic  : section  53. 

The  “ charges  for  maintenance,”  mean  for  maintenance  in 
such  public  asylum. 

It  is  necessary  then  that  the  applicant  should  shew 
clearly  that  the  person  to  whom  the  funds  or  moneys  in 
Court  belongs  is  a lunatic,  and  that  the  charges  are  charges 
for  maintenance  of  the  lunatic,  within  the  meaning  of  the 
Act. 

But  it  is  not  necessary — as  the  applicant  thought — that 
the  person  shall  have  been  or  shall  be  declared  a lunatic;  for 
section  1,  sub-section  2,  declares  that  the  word“  lunatic,” 
shall  mean  any  insane  person,  whether  found  so  by  in- 
quisition or  not. 

The  application  in  Re  Lind  is  for  payment  in  respect  of 
such  charges  for  maintenance,  and  is  in  all  respects  suffi- 
cient, and  is  not  opposed  ; the  order  may,  therefore,  go,  as, 
asked,  for  the  whole  amount  in  Court  belonging  to  the 
lunatic  Margaret  A.  Lind,  the  sum  due  for  such  mainte- 
nance being  greatly  in  excess  of  the  amount  in  Court  ; 
costs  as  usual. 

The  other  motions  are  made  on  a different  ground  ; the 
applications  are  for  payment  out  to  the  inspector,  not  for 
maintenance,  but  rather  under  sections  48  and  49  of  the 
Act,  so  that  the  custody  and  control  of  the  funds  may  be 
changed  from  that  of  the  Court  to  that  of  the  inspector. 
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But  I am  of  opinion  that  those  sections  do  not  apply  to 
funds  or  moneys  in  Court ; and  that  the  applications  should 
be  granted  only  under  the  61st  section.  See  C.  S.  U.  C. 
ch.  71,  sec.  313,  and  Mein  v.  Mein , 3 Ch.  Chamb.  R.  62  ; 
and  also  sec.  20  of  34  Yic.  ch.  18  (0.),  the  original  appar- 
ently of  sec.  61  before  mentioned. 

Nor  in  these  matters  is  the  evidence  of  lunacy  sufficient. 
Especially  in  cases  such  as  these,  where  the  patients  have 
not  been  long  in  the  asylum,  it  would  be  well  to  shew  why 
and  how  they  were  committed,  or  admitted,  to  the  asylum  • 
the  nature  of  the  insanity,  and  its  probable  duration ; as 
well  as  what  are  the  proper  charges,  future  as  well  as  past , 
as  nearly  as  can  be,  for  their  maintenance  in  the  asylum. 

With  such  additional  evidence ; and  the  official  guardian 
having  notice  of  the  motion,  and  doubtless  communicating 
with  the  relations  of  the  lunatic  or  other  persons  who  may 
be  or  become  interested  in  the  funds  or  moneys ; an  order 
may  well  be  made,  without  fear  of  injustice  to  any  one 
through  inadvertence,  providing  for  payment  of  the  proper 
charges  for  past  maintenance ; and  for  future  maintenance 
as  it  becomes  payable,  upon  the  filing  in  the  accountant’s 
office,  from  time  to  time,  of  a sufficient  affidavit,  without  a 
further  application. 

These  motions  will  stand  over  for  further  evidence,  and 
may  be  renewed  upon  any  Chambers  day. 
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Blachford  et  al.  y.  Green  et  al. 


Discovery — Libel — Damages  in  way  of  trade — No  allegation  of  special 
damage — Examination  of  plaintiffs — Disclosure  as  to  diminution  of 
profits — Particulars — Evidence. 

In  an  action  for  damages  for  libelling  the  plaintiffs  in  the  way  of 
their  trade,  the  plaintiffs  did  not  allege  special  damage,  but  alleged 
generally  that  their  business  and  commercial  reputation  had  suffered. 
Upon  the  examination  of  the  plaintiffs  for  discovery  they  refused  to 
answer  as  to  what  business  they  had  lost  by  reason  of  the  alleged 
libels  : — 

Held , that  no  evidence  of  special  damage  would  be  admissible  at  the 
trial,  but  that  the  plaintiffs  would  have  the  right  to  place  figures  before 
the  jury  to  shew  a general  diminution  of  profits  since  the  publication  of 
the  alleged  libels ; and  if  th’e  plaintiffs  proposed  to  give  this  class  of 
evidence  at  the  trial,  the  defendants  wrere  entitled  on  the  examination 
for  discovery  to  know  how  such  diminution  was  made  out  and  the- 
figures  by  which  it  was  proposed  to  support  it,  but  not  to  seek  infor- 
mation as  to  the  loss  of  any  particular  custom  ; but  if  the  plaintiffs 
did  not  propose  to  give  such  evidence,  the  defendants  were  not  entitled 
to  the  discovery. 

It  was,  therefore,  ordered  that  the  plaintiffs  should  give  particulars  of 
any  damage  intended  to  be  claimed  for  diminution  of  profits  ; and  if 
particulars  given,  that  the  examination  should  be  continued  and  dis- 
covery afforded  ; but  if  particulars  not  given,  that  evidence  of  diminu- 
tion of  profits  should  not  be  given  at  the  trial. 

[February  20,  1892 — MacMahon , J.] 

This  was  an  appeal  by  the  plaintiffs  from  an  order  of  the- 
local  Judge  of  the  High  Court  at  Hamilton,  ordering  that 
the  plaintiffs  Charles  Daniel  BJachford,  W.  R Pray,  and 
James  Dwyer,  attend  each  at  his  own  expense  before  Mr* 
Ghent,  special  examiner  at  Hamilton,  and  submit  to  be  ex- 
amined viva  voce  on  oath,  and  answer  the  questions  put  to- 
them  and  each  of  them  by  counsel  for  the  defendants,  in 
reference  to  the  damages  alleged  to  have  been  sustained  by 
the  alleged  libel  herein,  and  questions  properly  arising  out 
of  their  answers  thereto. 

The  action  was  for  the  recovery  of  damages  for  the  pub- 
lication by  the  defendants  in  certain  newspapers  in  the 
city  of  Hamilton  of  advertisements  alleged  to  be  libels  on 
the  plaintiffs  in  the  way  of  their  trade  or  business  as 
undertakers ; the  plaintiffs  averring  in  their  statement  of 
claim  that  the  alleged  libels  charged  them  with  combining 
for  the  purpose  of  extorting  from  the  public  unjust  profits  ; 
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and  also  that  the  plaintiffs  had  formed  themselves  into  an 
illegal  combine  for  the  purpose  of  unduly  enhancing  the 
prices  of  funeral  goods  to  the  public,  and  that  the  plaintiffs 
and  each  of  them  were  incapable  in  consequence  thereof  to 
furnish  funeral  supplies  to  the  public  at  reasonable  prices. 

The  last  clause  of  the  statement  of  claim  alleged  that  the 
business  and  commercial  reputation  of  the  plaintiffs  and 
each  of  them  has  been  greatly  damaged  and  deteriorated  in 
value,  and  they  have  and  each  of  them  has  been  otherwise 
greatly  damnified.” 

The  plaintiffs  were  being  examined  before  the  special 
examiner,  when  the  defendants’  counsel  sought  to  extract 
from  them  what  business  had  been  lost  and  what  pecuniary 
damages  had  been  suffered  by  means  of  the  alleged  libels 
eontained  in  the  advertisements.  Questions  of  that  char- 
acter were  objected  to  by  the  plaintiffs’  counsel,  who  ad- 
vised their  clients  not  to  answer,  the  ground  for  such  ad- 
vice being  that  the  publications  were  actionable  without 
special  damage  and  the  plaintiffs  were  not  seeking  to  re- 
cover special  damage. 

The  local  Judge  gave  examples  of  the  questions  asked 
and  to  which  answers  were  refused,  as  follows  : — 

Blachford’s  examination — Q.  Do  you  know  of  any  busi- 
ness you  have  lost  by  means  of  the  advertisement  ? Mr . 
Bicknell  (counsel  for  plaintiffs),  Don’t  answer. 

Examination  of  Dwyer — Q.  Do  you  think  your  business 
has  suffered  by  these  publications  ? Mr.  Gauld  (counsel  for 
plaintiffs),  I object  to  the  question.  Witness  refuses  to 
answer  under  advise  of  counsel.  Q.  Do  you  claim  any  sum 
whatever  for  injury  to  your  business?  Mr.  Gauld — We 
claim  no  special  damage.  We  claim  no  special  damage  at 
all. 

The  appeal  was  argued  before  MacMahon,  J.,  in  Cham- 
bers, on  the  3rd  February,  1892. 

Bicknell,  for  the  plaintiffs. 

Kappele,  for  the  defendants. 
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Judgment  was  delivered  on  the  20th  February,  1892. 

MacMahon,  J. — “ Any  written  words  are  libellous  which 
impeach  the  credit  of  any  merchant  or  trader  * * or 

which  impute  to  him  fraud  or  dishonesty  or  * * * 

trickery  in  the  conduct  of  his  business,  or  which  in  any 
other  manner  are  prejudicial  to  him  in  the  way  of  his 
employment  or  trade  Odgers,  2nd  ed.,  p.  29. 

“ If  the  defendant’s  words  impute  to  the  plaintiff  dis- 
honesty and  fraud  in  the  conduct  of  his  trade,  such  as 
knowingly  selling  inferior  articles  as  superior,  or  wilfully 
adulterating  his  wares,  they  will  be  actionable  per  se : 
Odgers,  p.  81. 

With  the  question  as  to  whether  the  language  of  the 
alleged  libellous  publication  is  fairly  susceptible  of  the 
defamatory  meaning  attached  to  it  in  the  different  innuen- 
does, I am  not  now  concerned.  If  the  innuendoes  interpret 
the  language  of  the  alleged  libels  aright,  then  the  plaintiffs 
are  charged  with  fraud  or  dishonesty  in  their  trade,  for 
they  are  charged  with  combining  to  extort  from  the  public 
unjust  profits. 

Assuming  that  a charge  of  dishonesty  against  the  plain- 
tiffs is  contained  in  the  advertisement,  then  the  alleged 
libel  is  actionable  per  se,  and  the  plaintiffs  may  recover 
without  proof  of  special  damage. 

The  plaintiffs  by  their  pleadings  do  not  seek  to  recqyer 
special  but  general  damages,  which  “ arise  by  inference  of 
law ; and  need  not,  therefore,  be  proved  by  evidence.  Such 
damages  may  be  recovered  wherever  the  immediate 
tendency  of  the  words  is  to  impair  the  plaintiff’s  reputation, 
although  no  actual  pecuniary  loss  has  in  fact  resulted 
Odgers,  p.  293. 

Where  special  damages  are  claimed  they  must  be  express- 
ly claimed  in  the  pleadings,  and  therefore  no  evidence  of 
any  special  damage  would  be  admitted  at  the  trial  of  this 
action.  But  where,  as  in  this  case,  the  libel  affects  a trader 
in  the  way  of  his  trade,  in  order  to  the  recovery  of  general 
damages,  he  may  place  figures  before  the  jury  to  shew  that 
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his  business  has  fallen  off  in  consequence:  Odgers,  p.  294, 
citing  Harrison  v.  Pearce , 1 F.  & F.  569. 

The  distinction  between  what  is  to  be  regarded  as  gene- 
ral and  what  special  damage  is  very  clearly  expressed  in 
Odgers,  p.  303 : — “ And  here  note  the  distinction  between 
the  loss  of  individual  customers,  and  a general  diminution 
in  annual  profits.  Loss  of  custom  is  special  damage,  and 
must  be  specifically  alleged,  and  the  customers’  names  stated 
on  the  record;  if  that  be  done,  the  consequent  reduction  in 
plaintiff’s  annual  income  can  easily  be  reckoned.  But 
if  no  names  be  given,  it  is  impossible  to  connect  the  alleged 
diminution  in  the  general  profits  of  plaintiff’s  business 
with  defendant’s  words ; it  may  be  due  to  fluctuations  in 
prices,  to  a change  of  management,  to  a new  shop  being 
opened  in  opposition,  or  to  many  other  causes.  Hence  such 
an  indefinite  loss  of  business  is  considered  general  damage, 
and  can  only  be  proved  where  the  words  are  * * action- 

able per  se.  For  there  the  law  presumes  that  such  words 
must  injure  the  plaintiff’s  business;  and  therefore  attri- 
butes to  those  words  the  diminution  it  finds  in  plaintiff’s 
profits.” 

In  Harrison  v.  Pearce,  1 F.  & F.  567,  which  was  an 
action  by  one  newspaper  proprietor  against  a rival  news- 
paper, evidence  was  given  by  the  plaintiff  of  the  decline  in 
circulation  of  his  paper  since  the  publication,  and  it  was 
held  that  the  jury  might  give  the  plaintiff  such  damages  as 
they  thought  had  arisen  from  the  decline  in  circulation.  In 
a note  to  that  case,  at  page  570,  it  is  said  : “ The  damage 
proved  was  general  damage,  not  special ; the  action  was 
maintainable  without  it,  and  in  many  ready  money  busi- 
nesses it  is  impossible  to  give  evidence  of  specific  customers 
lost.” 

As  the  plaintiffs  may  under  their  claim  for  general 
damages  give  evidence  of  a general  diminution  of  profits 
since  the  publication  of  the  alleged  libel,  the  defendants  are 
entitled  on  the  examination  for  discovery  to  know  from 
the  plaintiffs  how  such  diminution  is  made  out  and  the 
figures  by  which  it  is  proposed  to  support  it.  If  the  plain- 
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tiffs  propose  giving  that  class  of  evidence  at  the  trial,  any 
question  which  would  elicit  information  as  to  this  the 
defendants  are  entitled  to  have  answered,  but  not  to  seek 
information  as  to  the  loss  of  any  particular  custom. 

“ Even  if  no  evidence  be  offered  by  the  plaintiff  as  to 
damages,  the  jury  are  in  no  way  bound  to  give  nominal 
damages  only  ; they  may  read  the  libel  and  give  such  sub- 
stantial damages  as  will  compensate  the  plaintiff  for  such 
defamation Odgers,  p.  294,  citing  Tripjj  v.  Thomas,  3 B.  & 
C.  427. 

Counsel  for  the  plaintiffs  stating  that  they  were  not  ask- 
ing for  special  damage  and  did  not  propose  giving  evidence 
to  entitle  them  to  recover  such  damages,  the  defendants 
could  not  insist  on  endeavouring  to  obtain  evidence  as  to 
what  the  plaintiffs  considered  the  loss  of  particular  custom 
sustained  in  their  respective  businesses  by  reason  of  the 
alleged  libels. 

The  plaintiffs  not  proposing  to  give  such  evidence, 
but  reljdng  on  recovering  general  damages  such  as  the 
law  presumes  to  be  the  natural  or  probable  consequence  of 
the  defendants’  conduct,  and  which  need  not  therefore  be 
proved  by  evidence,  such  damages  being  recoverable  when- 
ever the  immediate  tendency  of  the  words  is  to  impair 
the  plaintiff’s  reputation,  although  no  pecuniary  loss  had 
in  fact  resulted,  then  the  information  sought  to  be  extrac- 
ted from  the  defendants  would  be  irrelevant  as  not  “ touch- 
ing the  matters  in  question  in  the  action  ” within  Rule  487. 

The  defendants  are  entitled  to  obtain  from  the  plaintiffs 
particulars  of  any  general  damages  intended  to  be  claimed 
by  reason  of  any  alleged  diminution  of  the  general  profits 
of  the  respective  businesses  of  the  plaintiffs ; and  if  such 
claim  is  made  the  defendants  are  entitled  to  have  the  ex- 
amination continued  as  indicated  herein.  If  such  claim  is 
not  made  and  particulars  given  by  the  24th  instant,  then 
the  plaintiffs  are  not  to  give  evidence  of  general  damage  at 
the  trial  shewing  any  diminution  of  profits  in  their  respec- 
tive businesses. 

The  costs  of  this  appeal  I shall  leave  to  be  disposed  of 
by  the  trial  J udge. 
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Fewster  v.  Township  of  Raleigh. 


Reference — Consent — Special  referee — O.  J.  A.,  R.  S.  0.  ch.  ^ sec.  101 — 
Order  referring  all  questions  of  fact  in  controversy — Determination  of 
question  of  liability. 

Except  by  consent,  the  Court  has  no  power  to  order  a reference  under  sec . 
101  of  the  Ontario  Judicature  Act,  R.  S.  0.  ch.  44,  to  any  person  other 
than  an  official  referee  or  the  Judge  of  a County  Court. 

Where  the  question  of  the  defendants’  liability  in  an  action  is  expressly 
raised  on  the  pleadings,-  such  question  should  be  determined  before  a 
reference  of  all  the  questions  of  fact  in  controversy,  including  the 
amount  of  damages,  is  ordered. 

[March  1,  1892. — The  Court  of  Appeal .] 

This  was  an  appeal  by  the  defendants,  the  municipal 
corporation  of  the  township  of  Raleigh,  from  the  judgment 
of  Boyd,  C.,  of  the  23rd  January,  1891,  referring  all  ques- 
tions of  fact  in  controversy,  including  the  amount  of 
damages,  to  a civil  engineer,  who  was  to  view  the  locus  in 
quo  and  make  all  necessary  inquiries  ; and  ordering  that 
printed  copies  of  by-laws  might  be  put  in  evidence,  and 
reserving  further  directions  and  costs ; and  also  from  an 
order  of  Boyd,  C.,  of  the  4th  March,  1891,  dismissing  a 
petition  of  the  defendants  to  have  all  reference  to  any 
supposed  consent  or  agreement  on  the  defendants’  part 
eliminated  from  the  judgment ; the  defendants  contending 
that  no  such  consent  or  agreement  was  given  or  made  or 
authorized. 

Section  101  of  the  Judicature  Act,  R.  S.  O.  ch.  44, 
under  which  the  reference  was  directed,  provides  : “ Sub- 
ject to  any  Rules  of  Court  and  to  such  right  as  may  exist 
to  have  particular  cases  submitted  to  the  verdict  of  a jury, 
any  question  arising  in  any  cause  or  matter  before  the 
High  Court  of  Justice,  or  before  the  Court  of  Appeal,  may 
be  referred  by  the  Court,  or  by  any  Divisional  Court  or 
Judge  before  whom  such  cause  or  matter  may  be  pending, 
for  inquiry  and  report  to  a Judge  of  a County  Court,  or  to 
an  official  referee,  or  to  any  other  person  agreed  on  by  the 
parties  * * ” 
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The  facts  of  this  case  are  fully  set  out  in  the  judgment 
of  OSLER,  J.  A. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  and 
Burton,  Osler,  and  Maclennan,  JJ.  A.,  on  the  27th  and 
28th  January,  1892. 

Matthew  Wilson,  Q.  C.,  for  the  appellants. 

C.  J.  Holman,  for  the  respondent,  the  plaintiff. 

Judgment  was  delivered  on  the  1st  March,  1892. 

Osler,  J.  A. — The  order  of  reference  is  made  under  sec- 
tion 101  of  the  Judicature  Act,  which  enacts  that  any 
question  arising  in  any  cause  or  matter  may  be  referred  by 
the  Court,  or  by  any  Divisional  Court  or  Judge  before 
whom  such  cause  or  matter  may  be  pending,  for  inquiry 
and  report  to  a Judge  of  the  County  Court,  or  to  an  official 
referee,  or  to  any  other  person  agreed  on  by  the  parties. 

The  action  is  brought  to  recover  damages  for  injuries 
caused  to  the  plaintiff’s  land  by  reason  of  improper  con- 
struction of  certain  drains  by  the  defendants’  negligence- 
in  construction  and  omission  tc  keep  them  in  repair,  and 
for  a mandamus  to  compel  the  defendants  to  repair,  en- 
large, deepen,  and  extend  the  drains,  etc. 

The  defendants  plead  a number  of  defences,  and  among 
others  that  if  the  plaintiff  is  entitled  to  any  damage,  the 
case  is  one  in  which  he  should  proceed  by  arbitration,  and 
not  by  action. 

The  action  came  on  for  trial  at  the  Chatham  Chancery 
Sittings,  November,  1890.  On  the  opening,  the  Judge 
announced  his  intention  of  sending  it  for  trial  to  a special 
referee,  saying  that  drainage  cases  depending  on  disputed 
questions  of  fact  could  be  simplified  by  an  examination  of 
the  locality.  Neither  of  the  parties  were  consenting  to  a 
reference,  and  upon  the  question  of  the  selection  of  a 
referee  there  was  the  following  discussion : “ His  Lordship  : 
— If  you  can  agree  on  the  questions  of  fact,  I will  decide 
matters  of  law.  I think  a referee  will  have  to  find  on  it;  and 
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then  decide  the  questions  of  law.  I propose  to  appoint  a 
man  who  shall  go  on  the  ground. 

Mr.  Wilson,  for  defendants  : — You  will  allow  us  some 
days  to  agree  on  a referee  ? 

Mr.  AtJcinson,  for  plaintiffs  : — It  is  impossible  for  us  to 
agree,  and  if  your  lordship  insists  upon  it  we  would  rather 
your  lordship  would  appoint  an  engineer. 

Mr.  Wilson  : — We  object  to  anybody  but  an  officer  of  the 
Court. 

His  Lordship  : — I shall  appoint  an  engineer.  I know  Mr. 
S.,  of  Toronto,  has  been  appointed  in  two  cases  by  Mr. 
Justice  MacMahon.  I think  I would  appoint  Mr.  S. ; you 
can  communicate  with  him  by  telegram  as  to  whether  he 
can  come  at  once. 

Mr.  Atkinson  : — We  would  prefer  having  the  question  of 
damages  referred  to  the  regular  officer. 

His  Lordship  : — That  will  be  dependent  on  further 
directions,  etc. 

Mr.  Atkinson  : — They  do  not  admit  the  title,  and  they 
have  not  admitted  the  by-laws  under  which  the  work  is 
done. 

His  Lordship  : — I propose  to  appoint  Mr.  S.  to  report 
on  the  question  of  fact  raised  on  the  pleadings.” 

A brief  discussion  then  arose  as  to  the  title ; proving 
the  by-laws  by  certified  copies  or  printed  copies,  etc.  Then — 

His  Lordship  : — “ You  can  ascertain  whether  Mr.S.  will 
act,  and  when.  Further  directions,  costs,  and  damages  will 
be  reserved  until  after  the  findings  of  fact  on  the  disputed 
questions.” 

A memorandum  was  afterwards  made  by  the  Judge : 

“ I directed  in  presence  of  both  counsel  that  a telegram  be 
sent  to  Mr.  S.  to  see  if  he  could  act,  and  afterwards  Mr. 
Atkinson  informed  me  in  open  Court  that  he  could  act ; and 
I thereupon  confirmed  the  appointment.” 

Subsequently  the  judgment  was  settled  in  Toronto,  by 
the  registrar  of  the  Chancery  Division,  in  the  following 
form : — 
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“Friday  the  23rd  day  of  January,  1891. 

This  action  coming  on  for  trial  at  the  sittings  of  the 
Chancery  Division  of  this  Court  for  the  trial  of  actions  at 
the  town  of  Chatham,  on  the  26th  day  of  November,  1890, 
upon  opening  the  matter,  upon  reading  the  pleadings  and 
proceedings  and  the  evidence  adduced,  and  upon  hearing 
counsel  for  both  parties,  and  the  matter  having  stood  over 
for  the  purpose  of  the  appointment  of  a referee,  and  the 
same  coming  on  before  this  Court  at  the  city  of  Toronto 
this  day,  and  upon  hearing  counsel  for  both  parties,  and 
counsel  for  the  plaintiff  and  defendants  without  consenting 
to  a reference,  nevertheless  agreeing  that  in  the  event  of 
the  Court  being  of  opinion  that  a reference  should  be 

directed,  that , Esq.,  of  the  city  of  Toronto, 

civil  engineer,  shall  be  named  as  the  referee,  and  this  Court 
being  of  opinion  that  this  action  should  be  referred  to  a 
referee  under  section  101  of  the  Ontario  Judicature  Act : — 

1.  This  Court  doth  order  and  adjudge  that  all  questions 

of  fact  in  controversy  in  this  action  between  the  parties, 
including  the  amount  of  damages,  if  any,  sustained  by  the 
plaintiff  by  reason  of  the  matters  in  the  pleadings  men- 
tioned, be  and  the  same  are  hereby  referred  to  

, civil  engineer,  of  the  city  of  Toronto,  as  a special 

referee,  who  has  consented  to  accept  the  burthen  of  such 
reference,  and  who  is  to  view  the  locus  in  quo  and  make 
all  necessary  inquiries,  and  to  make  his  report  thereon  to 
this  Court. 

2.  And  this  Court  doth  order  that  upon  such  reference, 
printed  copies  of  all  by-laws  that  either  party  may  desire  to 
use,  and  put  in  as  evidence  in  this  cause,  may  be  put  in  and 
used  as  evidence  thereof,  in  lieu  of  the  original  by-law,  or 
certified  copies  thereof ; except  in  so  far  as  the  same  may 
be  shewn  to  be  incorrect. 

3.  And  this  Court  doth  reserve  further  directions  and  all 
questions  as  to  costs  until  after  the  said  referee  shall  have 
made  his  report. 

4.  And  this  Court  doth  further  order  that  the  referee’s 
fees  and  charges  and  all  his  travelling  expenses  in  attend- 
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in g such  references  and  viewing  the  locus  in  quo,  and 
making  any  surveys  or  plans,  in  order  to  enable  him  to 
report  on  the  facts  in  this  cause,  and  stenographer’s  charges 
to  be  settled  by  the  Master  of  this  Court  at  Chatham,  shall 
be  allowed  and  taxed  as  costs  in  the  cause. 

5.  And  this  Court  doth  further  order  that  the  referee  be 
at  liberty  to  report  special  circumstances  at  the  request  of 
either  party.” 

A motion  was  made  to  vary  the  judgment  on  the  ground 
that  it  was  improperly  drawn  up  in  stating  the  consent  to 
the  appointment  of  the  special  referee.  It  is  not  necessary 
to  set  forth  the  matters  stated  in  the  affidavits  filed  on  this 
motion.  They  were  those  of  the  counsel  at  the  trial,  and 
of  the  two  gentlemen  who  acted  as  their  agents  here  in 
settling  the  order.  So  far  as  the  proceedings  at  the  trial 
are  concerned,  they  speak  for  themselves,  and  it  is  manifest 
that  there  was  no  consent  on  the  part  of  the  defendants’ 
counsel  either  to  a reference  or  to  the  special  referee  named 
by  the  Judge,  but  the  contrary,  and  he  and  his  agent  both 
state  clearly  and  precisely  that  no  authority  was  given  to 
or  received  by  the  latter  to  assent  to  anything  in  settling 
the  minutes  of  the  judgment.  Taking  also  what  is  stated 
in  the  affidavits  of  the  agents  as  to  what  occurred  before  the 
Judge  in  Toronto  when  they  went  before  him  to  settle  the 
terms  of  the  judgment  before  it  was  finally  settled  and 
issued  by  the  registrar,  I think  it  is  not  by  any  means 
shewn  that  the  defendants’  solicitor’s  agent  then  assented 
to  the  appointment  of  the  engineer  already  mentioned. 
He  said  at  the  most  that  he  thought  him  an  unobjectionable 
person,  but  that  he  had  no  instructions.  The  affidavit  of 
the  plaintiff’s  agent  does  not  carry  it  further. 

On  the  argument  before  us  the  plaintiff’s  counsel  said 
that  he  did  not  insist  upon  Mr.  S.  as  the  referee,  and  looking 
at  what  took  place  at  the  trial  and  the  affidavits  I have 
referred  to,  it  seems  to  me  impossible  to  say  that  there  was 
any  consent.  The  Judge  at  the  trial  had  already  taken 
the  whole  matter  into  his  own  hands,  both  in  directing  a 
reference  and  in  naming  the  referee.  It  is  true  that  when 
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the  order  came  to  be  drawn  np  it  was  present  to  everyone’s 
mind  that  Mr.  S.  could  only  he  appointed  by  consent.  He 
had  already  been  refused  by  the  appellants’  counsel  at  the 
trial,  and  their  objection  to  his  appointment  was  never 
withdrawn.  What  took  place  before  the  Judge  in  Toronto 
on  the  settlement  of  the  order  cannot  possibly  be  regarded 
as  a consent,  where  the  agent,  although  stating  his  opinion 
that  Mr.  S.  was  unobjectionable,  yet  also  added  that  he 
had  no  instructions  to  consent  to  his  appointment.  There 
having  been  then,  as  I hold,  no  consent  to  his  appointment, 
there  was  no  authority  to  refer  to  any  one  but  the  Judge 
of  the  County  Court  or  an  official  referee. 

If,  therefore,  the  order  is  to  stand,  it  should  be  varied 
in  this  respect  and  the  name  of  one  of  the  statutory 
referees  inserted  instead  of  that  of  Mr.  S.  This,  I observe, 
respondent’s  solicitors,  by  their  letter  of  the  8th  April,  1891, 
expressed  their  readiness  to  assent  to  before  the  appeal 
was  lodged. 

I am,  however,  of  the  opinion  that  the  order,  under  all 
the  circumstances,  was  premature,  or  is  at  all  events  too 
extensive  in  its  scope,  referring,  as  it  does,  all  the  questions 
of  fact  in  controversy,  including  the  amount  of  damages. 
The  question  of  the  defendants’  liability  in  an  action  is 
expressly  raised  on  the  pleadings,  and  before  a general 
reference  of  this  kind  is  entered  upon,  it  appears  to  me  that 
this  question  of  liability  should  first  have  been  determined. 

Under  section  101  all  that  can  be  referred  to  the  Judge 
or  referee  is  a question  or  questions  (possibly  all  the  ques- 
tions) of  fact  arising  in  the  cause,  but  they  must  be  such 
questions  as  will  necessarily  have  to  be  decided  and  not 
such  as  it  may  prove  unnecessary  to  decide : Weed  v.  Ward , 
40  Ch.  D.  555. 

If  the  question  of  liability  (I  am  speaking  now  of  the 
case  as  it  stood  when  the  order  was  made)  is  decided 
adversely  to  the  plaintiff,  the  reference  as  to  all  other 
matters,  involving,  as  it  inevitably  does,  a long  and  expen- 
sive inquiry  and  the  great  bulk  of  the  costs  of  the  litiga- 
tion, will  be  unnecessary,  and  therefore  the  order  directing 
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a reference  and  report  upon  these  matters  was  improper. 
We  had  occasion  to  refer  to  this  in  the  recent  case  of 
Williams  v.  Raleigh , and  acting  upon  our  views  in  that 
case,  we  think  this  order  should  be  set  aside,  leaving  the 
parties  free  to  adopt  whatever  course  may  be  open  to  them 
under  the  recent  Act  for  the  trial  of  drainage  cases,  or 
otherwise. 

It  is  not  a case  for  costs,  as  neither  party  assented  to  the 
reference  at  the  trial,  and  the  respondent  was  willing  to 
give  up  the  special  referee. 

Hagarty,  C.  J.  0.,  and  Burton  and  Maclennan,  JJ.  A., 
concurred. 


Appeal  allowed. 
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Harrison  v.  Harrison. 


Partnership — Execution  against  individual  partner — Sale  of  share. 

Under  an  execution  against  an  individual  partner  the  sheriff  can  seize  the 
partnership  goods  and  sell  the  execution  debtor’s  share,  whatever  may 
be  the  difficulties  which  arise  thereafter ; and  the  Judicature  Act  has 
made  no  difference  in  this  respect. 


[March  25,  1892 .—Boyd,  C.] 

This  was  a motion  by  the  plaintiff,  after  judgment  and 
execution  against  the  defendant,  for  an  order  for  the 
appointment  of  a receiver  of  the  defendant’s  interest  as  a 
partner  in  the  Victoria  Stained  Glass  Works,  in  aid  of  tho 
plaintiff’s  execution ; or  for  an  order  for  payment  of  the 
amount  due  upon  the  judgment  within  a certain  time,  and 
in  default  for  a sequestration  of  such  interest. 

The  motion  was  made  before  Boyd,  C.,  in  Court  on  the 
22nd  March,  1892. 

W.  R.  Smyth,  for  the  plaintiff. 

Ho  one  appeared  for  the  defendant. 

Judgment  was  delivered  on  the  25th  March,  1892. 

Boyd,  C. — No  change  of  practice  has  arisen  since  the 
Judicature  Act  in  enforcing  execution  in  respect  of  the 
interest  of  one  partner  who  is  a judgment  debtor.  The 
sheriff  can  proceed  to  seize  the  partnership  goods  and  sell 
the  execution  debtor’s  share,  whatever  may  be  the  difficul- 
ties which  arise  thereafter.  This  state  of  the  law  is 
affirmed  in  Lindley  on  Partnership,  5th  ed.,  p.  361,  which 
is  cited  and  is  recognized  in  Helmore  v.  Smith,  35  Ch.  D. 
436. 

I make  no  order,  therefore,  upon  the  application  for  a 
receiver  or  sequestration. 
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Thomas  Dunnet  & Co.  v.  Harris  et  al. 

Summary  judgment — Rule  739 — Leave  to  defend — Making  defence  appear — 
Payment -wit o Court. 

Where  no  defence  has  been  made  to  appear  upon  a motion  for  judgment 
under  Rule  739,  the  defendant  will  not  be  allowed  to  defend  uncon- 
ditionally. 

In  an  action  for  the  price  of  goods  sold  and  delivered  to  a partnership, 
brought  after  the  dissolution  thereof,  against  the  two  members  of  the 
partnership,  one  of  them  set  up  as  a defence  upon  a motion  for  judg- 
ment that  upon  the  dissolution  he  retired  and  his  copartner  agreed  to 
continue  the  business  and  pay  the  debts,  including  that  of  the  plaintiffs, 
and  that  the  plaintiffs  had  taken  securities  from  the  copartner  after 
the  dissolution  and  given  him  time,  and  so  had  relieved  the  other  ; 
but  all  those  who  knew  of  the  dealings  negatived  any  such  course  of 
dealing,  and  shewed  that  all  that  was  done  was  with  a reservation  of 
rights  against  the  retiring  partner  : — 

Held , that  the  latter  could  not  succeed  in  the  action  unless  the  jury  dis- 
believed all  this  evidence  ; and  he  should  be  allowed  to  defend  only 
upon  payment  into  Court  of  the  amount  claimed. 

[March  24,  1892. — Boyd,  C .] 

This  action  was  brought  by  Thomas  Dunnet  & Co. 
against  James  Harris  and  Andrew  David  Harris,  who 
formerly  carried  on  business  at  Toronto  in  partnership, 
under  the  style  of  James  Harris  & Co.,  to  recover  $500, 
the  balance  of  an  account  alleged  to  be  due  by  the  firm  to 
the  plaintiffs,  for  the  price  of  goods  sold  and  delivered. 

The  writ  of  summons  was  specially  indorsed  with  the 
particulars  of  the  plaintiffs’  claim.  The  defendant  James 
Harris  did  not  appear. 

The  defendant  A.  D.  Harris  appeared,  and  the  plain- 
tiffs moved  under  Rule  739  for  an  order  for  leave  to  sign 
judgment  against  him  for  the  amount  indorsed  on  the  writ, 
filing  the  usual  affidavit,  made  by  Thomas  Dunnet,  the  sole 
member  of  the  plaintiffs’  firm. 

The  defendant  A.  D.  Harris  made  an  affidavit  in 
answer,  in  which  he  swore  that  the  firm  of  James  Harris  & 
Co.,  of  which  he  was  a member,  was  dissolved  on  the  2nd 
April,  1891,  when  he  retired  from  the  business ; and  the 
defendant  James  Harris  continued  it,  and  under  the  terms 
of  the  dissolution  became  entitled  to  all  the  assets  thereof, 
and  undertook  and  agreed  to  assume  and  pay  all  the  liabili- 
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ties  of  the  firm,  and,  among  others,  the  indebtedness  to  the 
plaintiffs ; that  the  plaintiff  Thomas  Dunnet  was  well 
aware  of  the  terms  upon  which  the  partnership  was  dis- 
solved, and  knew  from  the  month  of  January  next  before 
the  dissolution  that  it  was  going  to  be  dissolved,  and  that 
the  defendant  was  going  to  retire  therefrom  and  James 
Harris  to  continue  the  business  and  assume  all  the  liabili- 
ties, and  the  goods  sold  to  the  firm  of  James  Harris  & Co. 
were  sold  and  delivered  with  the  knowledge  that  James 
Harris  would  be  the  member  of  the  firm  to  whom  the 
plaintiffs  would  have  to  look  ultimately  for  payment  of  the 
purchase  money ; that  after  the  dissolution  of  the  firm, 
James  Harris  assumed  the  liability  to  the  plaintiffs,  and 
the  plaintiffs  continued  to  deal  with  him  and  receive  from 
him  payments  on  account  of  the  indebtedness,  and  de- 
manded and  received  from  him  his  promissory  note  and 
notes  of  his  customers  in  settlement  of  the  account ; that 
in  October,  1891,  James  Harris  made  an  assignment  for  the 
general  benefit  of  his  creditors,  and  that  the  plaintiffs  had 
filed  their  claim  against  his  estate  in  the  hands  of  his 
assignee  for  $644.52,  which  included  the  amount  sued  for 
in  this  action  ; and  that  it  was  not  until  some  time  after 
James  Harris  had  made  such  assignment  that  the  plain- 
tiffs made  any  demand  upon  the  deponent  for  payment  of 
the  claim  sued  for  or  any  part  thereof. 

In  reply  the  plaintiffs  filed  the  affidavits  of  Thomas 
Dunnet,  James  Harris,  and  Henry  Bead,  who  had  been 
bookkeeper  for  James  Harris,  denying  the  course  of  deal- 
ing set  up  by  the  defendant  A.  D.  Harris,  and  shewing 
that  Thomas  Dunnet,  although  he  had  after  the  dissolution 
accepted  two  customers’  notes  from  James  Harris  as  col- 
lateral security  to  the  indebtedness,  and  had  given  credit 
for  the  amount  of  one  of  the  notes  when  paid  by  the  cus- 
tomer, had  in  so  doing  expressly  reserved  his  rights  against 
the  defendant  A.  D.  Harris. 

The  defendant  A.  D.  Harris  and  the  plaintiff  Thomas 
Dunnet  were  also  cross-examined  on  their  affidavits. 

On  the  27th  February,  1892,  Mr.  Winchester,  an  official 
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referee,  sitting  for  and  at  the  request  of  the  Master  in  Cham- 
bers, heard  the  motion  and  made  an  order  allowing  the 
plaintiffs  to  sign  final  judgment  against  the  defendant  A. 
D.  Harris  for  the  amount  indorsed  on  the  writ  and  interest. 

/ 

The  defendant  A.  D.  Harris  appealed  from  this  order, 
and  his  appeal  was  argued  before  Boyd,  C.,  in  Chambers, 
■on  the  21st  March,  1892. 

H.  Cassels , for  the  appellant. 

Akers,  for  the  plaintiffs. 

Judgment  was  delivered  on  the  24th  March,  1892. 

Boyd,  C. — The  defendant  has  no  defence  to  the  plain- 
tiffs’ cause  of  action  that  has  been  made  to  appear  on  this 
motion.  He  incurred  the  debt,  and  he  has  no  knowledge 
of  any  defence  ; he  suspects  that  he  may  have  some  right 
to  escape  payment  by  means  of  dealings  between  his  co- 
debtor and  copartner  and  the  plaintiffs,  which  have  arisen 
since  the  dissolution.  He  sets  up  that  upon  the  dissolu- 
tion he  went  out,  and  his  partner,  by  mutual  agreement, 
was  to  continue  the  business  and  pay  the  debts,  that  of  the 
plaintiffs  among  the  number.  He  claims  that  he  was  thus 
secondarily  liable  as  between  him  and  the  other  partner 
(his  codefendant  in  this  action),  and  securities  have  been 
taken  and  time  given  by  the  plaintiffs  to  his  copartner, 
which  has  relieved  him.  But  all  those  who  knew  of  the 
dealings  negative  any  such  course  of  dealing — all  that 
was  done  was  with  a reservation  of  rights  against  the 
appellant,  and  his  only  hope  would  be  that  if  the  case 
went  to  a jury  they  might  disbelieve  all  this  evidence. 
I am  willing  to  let  him  have  this  chance,  if  he  manifests 
faith  in  his  defence  by  paying  the  money  claimed  into 
Court ; but  this  being  declined,  I think  the  order  of  the 
official  referee  in  Chambers  should  be  affirmed  with  costs 
to  the  plaintiffs  in  the  cause. 

See  Ray  v.  Barker,  4 Ex.  D.  279 ; Shurmur  v.  Young y 
5 Times  L.  R 155,  as  to  the  matter  of  practice.  As  to 
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the  matter  of  liability,  see  BirJcett  v.  McGuire , 7 A.  R 53, 
(the  reversal  of  which  in  the  Supreme  Court  does  not 
affect  this  question),  and  Canadian  Bank  of  Commerce  v. 
Marks,  19  0.  R 450. 


Baby  v.  Boss. 


Appeal  to  Court  of  Appeal — R.  8.  0.  ch.  47,  sec.  — County  Court  ap- 
peal— Certificate  of  Judge — Objection  to  security — Order  for  committal 
of  judgment  debtor — Malting  away  with  property  to  defeat  creditors — 
Direction  to  imprison  debtor  in  gaol  of  any  county  where  he  may  be 
found — Rule  932. 

1.  An  appeal  lies  to  the  Court  of  Appeal  from  an  order  of  the  Judge  of 
a County  Court,  in  a County  Court  action,  committing  the  defendant 
to  gaol,  upon  his  examination  as  a judgment  debtor,  for  concealing  or 
making  away  with  his  property  in  order  to  defeat  or  defraud  his  credi- 
tors. Such  an  order  is  in  its  nature  final,  and  therefore  comes  within 
sub-sec.  2 of  sec.  42  of  the  County  Courts  Act,  R.  S.  0.  ch.  47,  as 
controlled  by  the  proviso  at  the  end  of  the  section. 

2.  It  is  not  a valid  objection  to  an  appeal  that  the  Judge  of  the  County 
Court  has  not,  in  certifying  the  proceedings,  expressed  in  his  certificate 
that  they  are  certified  “to  the  Court  of  Appeal.” 

3.  The  Court  of  Appeal  will  not  entertain  an  objection  to  the  security 
upon  the  appeal  given  in  the  County  Court  appealed  from. 

4.  It  appeared  that  the  judgment  debtor’s  wife  had  mortgaged  her  farm 
for  the  purpose  of  paying  some  of  his  debts  ; and  that  after  the  mort- 
gage, instead  of  his  continuing  to  work  the  farm  for  his  own  benefit  or 
on  shares  with  his  wife,  as  he  had  formerly  done,  he  had  agreed  that 
until  the  mortgage  was  paid  off  he  would  work  it  for  his  wife  alone  : — 

Held , that  this  arrangement  was  not  illegal  nor  unreasonable,  and  on  no 
principle  could  it  be  said  that  it  was  a making  away  with  property  in 
order  to  defeat  or  defraud  creditors. 

5.  The  order  directed  that  the  defendant  should  be  committed  to  the 
county  gaol  of  L.  or  of  any  other  county  in  which  he  might  be  found  : — 

Held,  that  this  was  wrong  and  not  warranted  by  Rule  932 ; but  it  was 
not  a ground  for  setting  the  order  aside  altogether. 

[March  1,  1892. — The  Court  of  Appeal .] 

An  appeal  by  the  defendant  from  an  order  of  the  junior 
Judge  of  the  County  Court  of  the  county  of  Lambton. 

The  facts  are  stated  in  the  judgment. 

The  appeal  was  argued  before  Hagarty,  C.  J.  0.,  and 
Burton,  Osler,  and  Maclennan,  JJ.A.,  on  the  22nd 
January,  1892. 
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Aylesworth,  Q.  C.,  for  the  appellant. 

W.  B.  Meredith , Q.  C.,  for  the  respondent. 

Judgment  was  delivered  on  the  1st  March,  1892. 

Osler,  J.  A. — This  is  an  appeal  from  an  order  of  the 
junior  Judge  of  the  County  Court  of  the  county  of  Lamb- 
ton,  made  upon  the  examination  before  him  of  the  defen- 
dant as  a judgment  debtor,  by  which  it  was  ordered  that 
the  defendant  should  be  committed  to  the  county  gaol  of 
the  county  of  Lambton,  or  of  any  other  county  in  which 
he  might  be  found,  and  there  confined  in  close  custody  for 
the  period  of  sixty  days,  on  the  ground  that  it  appeared 
from  such  examination  that  he  had  concealed  or  made 
away  with  his  property  in  order  to  defeat  or  defraud  his 
creditors. 

The  appeal  is  substantially  upon  the  merits,  the  de- 
fendant’s case  being  that  there  is  absolutely  nothing  in 
the  examination,  as  taken  down  and  reported  by  the 
learned  Judge,  which  justifies  the  order.  That  part  of  the 
order  which  directs  the  defendant  to  be  taken  and  im- 
prisoned in  the  gaol  of  any  other  county  in  which  he  may 
be  found  is  of  course  wrong  and  not  warranted  by  Con. 
Rule  932.  If  an  appeal  lies,  the  order  may  be  corrected 
by  striking  out  the  improper  direction,  but  it  is  not  a 
ground  for  setting  it  aside  altogether,  for  it  is  not  like  a 
conviction,  to  which  such  an  objection  is  fatal  where  no 
statutory  power  to  amend  it  has  been  conferred. 

The  respondent  moved  to  quash  the  appeal  on  the 
grounds : 

1.  That  no  appeal  lies  from  such  an  order ; and  if  it 
does, 

2.  That  the  proceedings  in  the  Court  below  are  not 
properly  certified  by  the  County  Judge  to  this  Court,  his 
certificate  not  being  in  terms  expressed  to  be  “ to  the 
Court  of  Appeal.” 

3.  That  the  security  given  by  the  defendant  is  insuffi- 
cient and  not  the  security  required  by  the  statute. 
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In  answer  to  the  first  objection  the  appellant  relies 
upon  section  42  of  the  County  Courts’  Act,  R.  S.  0.. 
1887  ch.  47. 

That  section  confers  upon  “ any  party  to  a cause  or  mat- 
ter,” the  right  of  appeal  to  this  Court  in  three  classes  of 
cases  : 

1.  From  every  decision  made  by  a Judge  of  a County 
Court  under  any  of  the  powers  conferred  upon  him  by 
any  rules  of  Court  or  any  statute,  unless  provision  is 
therein  made  to  the  contrary ; and 

2.  F rom  every  decision  or  order  made  by  him  in  Cham- 
bers, under  the  provisions  of  the  law  relating  to  the  ex- 
amination of  debtors,  attachment  of  debts,  and  proceedings 
against  garnishees  ; and 

3.  From  every  decision  or  order  made  in  any  cause  or 
matter  disposing  of  any  right  or  claim. 

The  section  concludes  with  the  ^proviso,  which  con- 
trols the  whole : “ provided  always  that  the  decision 
or  order  is  in  its  nature  final  and  not  merely  interlocu- 
tory.” It  has  been  contended  that  this  applies  only  to  the 
clause  which  immediately  precedes  it ; but  it  appears  to 
me  that  the  most  natural  construction  of  the  section,  and 
the  one  which  accords  best  with  the  probable  intention  of 
the  legislature,  is  that  which  treats  the  decision  or  order 
referred  to  in  the  proviso  as  the  decision,  or  decision  or 
order,  which  has  been  already  mentioned  in  the  three  pre- 
ceding clauses  of  the  section,  and  not  merely  in  the  last. 

In  McPherson  v.  Wilson,  13  P.  It.  339, 1 held  that  an 
appeal  did  not  lie  from  an  order  striking  out  a jury  notice. 
The  appellant  placed  his  right  upon  the  last  clause,  con- 
tending that  the  order  was  one  disposing  of  a right  or 
claim,  and  I held  it  to  be  governed  by  the  proviso.  But 
he  might  with  equal  propriety  have  rested  it  upon  the  first 
clause,  the  order  having  been  made  under  a power  confer- 
red upon  the  Judge  by  statute — viz.,  section  80  of  the 
Judicature  Act,  as  applied  to  County  Courts  by  section  28 
of  the  County  Courts’  Act ; (and  see  sections  253,  255,  C. 
L.  P.  Act,  R.  S.  0. 1877  ch.  50).  In  Armstrong  v.  Black  (14 
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October,  1884),  this  Court  quashed  an  appeal  from  an  order 
dismissing  an  application  to  discharge  a defendant  who 
had  been  arrested  upon  a ca.  re.  That  also  was  an  order 
made  under  the  authority  of  a statute,  viz.,  section  30 
of  the  C.  L.  P.  Act,  but  we  held  that  it  came  within  the 
proviso  of  section  42  (then  45  Vic.  ch.  6,  sec.  4),  and  that 
it  was  not  appealable,  not  being  in  its  nature  final,  but 
interlocutory  only. 

I can  see  no  reason  why  the  proviso  should  not  equally 
apply  to  the  class  of  appeals  mentioned  in  the  second 
clause — those,  namely,  relating  to  the  examination  of 
debtors,  attachment  of  debts,  and  proceedings  against  gar- 
nishees, so  as  to  limit  appeals  to  final  orders  made  in  those 
proceedings.  They  are  taken  in  aid  of  the  execution  upon 
a final  judgment,  and  if  appeals  lie  from  interlocutory 
orders  which  may  be  made  in  the  course  of  such  proceed- 
ings, the  expense  and  delay  of  litigation  will  be  enormously 
increased.  I regard  the  proviso  as  of  general  application, 
and  as  prohibitive  of  all  such  appeals.  In  one  sense,  the 
order  now  in  question  may  be  called  interlocutory,  as  it  is 
something  collateral  to  the  original  action  ; but  it  is  never- 
theless in  its  nature  final,  because  it  is  the  final  termina- 
tion of  the  particular  proceeding,  the  examination 
of  the  judgment  debtor,  which  is  one  of  a class  of  pro- 
ceedings in  which,  though  they  may  be  said  to  be  of  an 
interlocutory  character,  an  appeal  has  been  specially  given. 
All  that  remains  to  be  done  under  the  order  is  to  execute 
it  by  the  arrest  and  imprisonment  of  the  defendant. 
Whether  he  could,  as  a matter  of  right,  be  relieved  from  it 
by  the  Judge  on  payment  of  the  debt  or  giving  security 
for  it,  or  by  submitting  to  another  examination,  or  by 
disclosing  or  surrendering  the  property  he  is  supposed  to 
have  concealed  or  made  away  with,  I very  much  doubt ; 
because  the  latter  part  of  Rule  932  (which  is  taken  from 
R.  S.  0. 1877  ch.  49,  sec.  18;  ch.  50,  sec.  305),  seems  to  me  to 
be  confined  to  the  case  of  a ca.  sa.  or  recommitment  upon  a 
ca.  sa.,  and  not  to  the  case  of  a penal  order  of  this  kind. 
But  even  if  he  could  obtain  such  relief,  I think  it  would 
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not  alter  the  final  character  of  the  order.  See  Re  Alexan- 
der, [1892]  1 Q.  B.  216. 

The  second  objection  is  of  a strictly  technical  character, 
to  which  I think  we  are  not  bound  to  yield.  The  statute 
gives  no  form  of  certificate.  The  original  proceedings  are 
certified  as  such  by  the  County  Judge,  and  they  are  trans- 
mitted to  the  registrar  of  this  Court,  as  we  must  assume 
by  the  officer  of  the  Court  below,  in  whose  custody  alone 
they  could  properly  have  been.  I think  that  under  those 
circumstances  they  are  sufficiently  certified  to  this  Court 
for  the  purpose  of  the  appeal. 

There  remains  the  objection  founded  on  the  alleged 
defect  in  the  bond  given  in  the  Court  below  as  security 
upon  the  appeal. 

I am  not  aware  that  an  objection  of  this  kind  has  been 
raised  or  given  effect  to  since  County  Court  appeals  were 
transferred  to  this  Court  from  the  common  law  Courts. 
The  practice  had  then  long  been  settled,  though  after  some 
fluctuation  of  opinion,  that  such  an  objection  was  not 
open  to  the  respondent : Penton  v.  Grand  Trunk  R.  W.  Go ., 
28  U.  C.  R.  367,  375 ; McLellan  v.  McClellan , 2 U.  C.  L. 
J.  N.  S.  297 ; Haworth  v.  Fletcher , 20  U.  C.  R.  278,  280. 

I think  we  ought  not  now  to  entertain  it.  This  Court 
has  nothing  to  do  with  the  bond.  That  is  a matter  for 
the  County  Judge.  He  is  the  person  to  be  satisfied  with, 
and  who  is  to  approve  of,  the  security.  Upon  his  doing 
so,  the  proceedings  in  the  Court  below,  so  far  as  they  affect 
the  questions  raised  by  the  appeal,  are  to  be  certified  to 
this  Court,  but  the  bond  remains  in  the  Court  below  ; and, 
differing  in  this  respect  from  the  practice  of  the  Supreme 
Court  ( Macdonald  v.  Abbott,  3 S.  C.  R.  278),  no  informa- 
tion as  to  it  is  required  by  the  statute  or  Rules  of  Court  to 
be  furnished  to  the  appellate  Court.  I agree  with  what 
Wilson,  J.,  said  in  Penton’s  Case,  28  U.  C.  R.  atp.  375,  viz., 
that  our  statute,  differing  from  the  English  Act  in  this 
respect,  makes  the  giving  of  security  a condition  prece- 
dent only  to  the  Judge  certifying  the  case,  and  that  when 
he  certifies  it,  the  Court  above  is  authorized,  if  not  com- 
pelled, to  act  upon  the  case  so  certified. 
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It  by  no  means  follows  that  if  it  should  be  made  to 
appear  that  the  Judge  had  certified  the  case  without 
Tequiring  any  security  at  all,  or  if  a bond  utterly  illusory, 
or  so  defective  in  form  as  to  be  no  security  at  all,  had  been 
inadvertently  approved,  the  respondent  would  be  without 
remedy,  for  I suppose  the  Court,  might  decline  to  hear  the 
appeal  until  the  error  had  been  rectified.  That  is  not  this 
case. 

The  motion  to  quash  the  appeal,  therefore,  fails. 

Upon  the  merits,  it  appears  to  me  that  the  appeal  should 
be  allowed. 

With  all  deference  to  the  learned  Judcm,  there  is  nothing 

O 7 o 

whatever  in  the  examination  of  the  defendant  to  shew  that 
he  has  made  away  with  his  property  in  order  to  defeat  or 
defraud  the  plaintiff,  which  is  the  ground,  and  the  only 
ground,  assigned  for  making  the  order.  It  appears 
that  the  judgment  debtor  and  his  wife  live  on  a 
small  farm  which  the  debtor’s  father  had  devised  to  the 
wife  ; and  that  she  raised  $300  by  mortgage  of  it  for  the 
purpose  of  enabling  her  husband  to  pay  his  debts  or  some 
of  them.  This  sum,  with  a trifling  exception  devoted  to 
living  expenses,  was  so  applied,  and  the  particulars  of  the 
expenditure,  so  far  as  they  were  called  for,  were  fully 
detailed.  So  far  as  I can  gather  from  the  course  of  the 
■examination  and  the  note  of  the  argument  before  the 
learned  Judge,  no  complaint  was  made  upon  that  score, 
but  it  was  urged  that  instead  of  continuing  to  work  the 
farm  for  his  own  benefit  or  on  shares  with  his  wife,  as  he 
had  formerly  done,  he  had  agreed  that  until  the  mortgage 
was  paid  off,  he  would  work  it  for  the  wife  alone,  she 
receiving  the  whole  of  the  proceeds  and  he  getting 
nothing  but  his  board. 

This  is  described  as  a fraudulent  scheme,  by  which  the 
wife  was  to  mortgage  the  property  and  the  plaintiff  to  earn 
nothing  out  of  its  management  until  the  mortgage  should 
be  paid.  But  if  the  property  in  fact  belongs  to  the  wife? 
she  might,  if  she  pleased,  maintain  her  husband  upon  it  in 
idleness,  or  he  might  devote  his  whole  time  and  services 
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in  managing  and  working  it  for  her  without  any  pecuniary 
return  whatever.  There  is  no  law  which  compels  him  to 
work  for  his  creditors  if  he  chooses  to  live  in  idleness,  or 
which  prevents  him  from  giving  away  his  time  and  ser- 
vices, or  devoting  them  towards  satisfying  one  creditor’s 
demand.  The  arrangement  which  the  plaintiff  complains- 
of  was  neither  unreasonable  nor  illegal ; and  I am  unable 
to  comprehend  on  what  principle  it  can  be  said  to  be  a 
making  away  of  property  in  order  to  defeat  or  defraud 
creditors.  The  examination  suggests  nothing  else  which 
could  support  the  order,  and  I am,  therefore,  of  opinion 
that  it  should  be  rescinded,  and  the  appeal  allowed  with 
costs. 


Hagarty,  C.  J.  0.,  and  Burton  and  Maclennan,  JJ.  A.,, 
concurred. 

Appeal  alloived  with  costs. 


Finkle  et  al.  v.  Lutz. 


Laches — Nine  years’  delay  in  prosecuting  action — Leave  to  proceed — Terms. 

An  action  by  solicitors  to  recover  the  amount  of  a bill  of  costs  was  begun 
and  the  defendant  appeared  in  February,  18S3.  No  further  step  was 
taken  till  February,  1892,  when  the  plaintiffs  delivered  a statement 
of  claim.  The  plaintiffs5  reason  for  the  delay  was  that  the  defendant 
had  no  means  to  pay  during  the  period  of  delay. 

Upon  motion  by  the  defendant  to  dismiss  and  cross-motion  by  the  plain- 
tiffs to  validate  the  delivery  of  the  statement  of  claim  : — 

Held,  that  the  action  should  be  allowed  to  proceed. 

Terms  imposed  upon  the  plaintiffs. 

[March  1,  1892 — Mr.  Winchester .] 
[March  24,  1892— Boyd,  C.] 

Action  by  solicitors  to  recover  the  amount  of  a bill  of 
costs.  The  writ  of  summons  was  issued  and  served  and  an 
appearance  entered  by  the  defendants  in  February,  1883, 
and  no  other  step  was  taken  in  the  action  till  February, 
1892,  when  the  plaintiffs,  without  leave,  delivered  a state- 
ment of  claim. 


XIV.] 


FINKLE  V.  LUTZ. 


447 


The  defendant  thereupon  moved  to  dismiss  the  action 
for  want  of  prosecution  ; and  the  plaintiffs  made  a cross- 
motion to  extend  the  time  for  filing  the  statement  of  claim. 

The  motions  were  argued  before  Mr.  Winchester,  an 
official  referee,  sitting  for  and  at  the  request  of  the  Master 
in  Chambers,  on  the  26th  February,  1892. 

R.  0.  McCulloch , for  the  defendant. 

H.  S.  Osier , for  the  plaintiffs. 

Judgment  was  delivered  on  the  1st  March,  1892. 

Mr.  Winchester. — Plaintiffs  are  solicitors,  and  the 
action  is  for  the  amount  of  a bill  of  costs  claimed  from  the 
defendant.  The  writ  was  issued  in  the  month  of  February, 
1883,  and  appearance  entered  on  the  26th  of  the  same 
month.  Since  this  time  the  parties  have  done  nothing ; 
but  now  the  plaintiffs,  after  a lapse  of  over  nine  years, 
attempt  to  continue  their  proceedings  as  if  no  delay  had 
occurred.  Whereupon  the  defendant  moves  to  dis- 
miss the  action  for  want  of  prosecution.  This  cannot  be 
done,  owing  to  the  plaintiffs  having  filed  a statement  of 
claim ; it  cannot  be  treated  as  a nullity : see  Clarke  v. 
McEwing,  9 P.R.  281.  The  motionmust  therefore  be  refused. 
The  plaintiffs,  however,  having  asked  that  the  time  within 
which  the  statement  of  claim  be  filed  should  be  ex- 
tended, I must  also  refuse  their  request.  The  period  for 
bringing  actions  and  prosecuting  them  must  have  some 
limit;  and  nine  years  is  unreasonable.  It  is  the  duty  of 
parties  to  be  diligent  in  the  conduct  of  their  litigation  ; and 
this  applies  specially  to  solicitors  of  this  Court.  See  Davy 
v.  Davy , 2 Ch.  Chamb.  R.  26. 

Both  applications  will  be  refused,  but  without  costs. 

Both  parties  appealed  from  this  decision,  and  the  appeals 
were  argued  before  Boyd,  C.,  in  Chambers  on  the  21st 
March,  1892. 

R.  0.  McCulloch , for  the  defendant. 

H.  S.  Osier,  for  the  plaintiffs. 
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Judgment  was  delivered  on  the  24th  March,  1892. 

Boyd,  0. — The  solicitors  have  rendered  services  to  the 
defendant  for  which  they  should  he  paid,  and  the  delay, 
though  great,  does  not  prejudice  the  client  upon  the  ques- 
tion of  how  much  should  he  paid — as  that  can  he  ascer- 
tained hy  taxation.  It  is  of  little  use  to  search  for  pre- 
cedents. This  delay  is  unexampled,  hut  there  is  the  reason 
given  that  the  defendant  had  no  means  to  pay  till  lately. 
Then  the  motion  to  dismiss  was  not  made  till  after  the 
plaintiffs  had  taken  the  first  step.  The  irregular  filing  of 
the  statement  of  claim  should  not  operate  to  prevent  the 
dismissal  if,  under  the  circumstances,  leave  is  not  granted 
to  sanction  the  filing  and  delivery  of  the  statement  of 
claim.  It  appears  to  me  that  it  will  he  right  in  this  case 
to  allow  the  action  to  proceed  for  the  taxation  and  reco- 
very of  the  costs ; that  should  be  conducted  strictly  as  to 
the  solicitors,  on  account  of  the  delay,  and  no  interest 
should,  if  claimed,  he  allowed  on  the  amount,  and  the  costs 
of  the  motion  to  dismiss  and  of  the  motion  to  validate  the 
statement  of  claim  and  of  the  appeal  and  cross-appeal 
should  he  allowed  to  the  defendant  and  set  off  against  the 
solicitors’  bill  as  taxed.  If  it  is  not  desired  to  dispute  the 
retainer  before  a jury,  I would  now  direct  a reference. 
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Taylor  v.  Wood  et  al. 


Infant — Next  friend — Retirement  of— Terms — Direction  to  solicitors  not  to 
proceed — Staying  proceedings — Costs — Solicitors  proceeding  after  warn- 
ing— Indemnity. 

Upon  application  to  the  Court  therefor  the  next  friend  of  an  infant  plain- 
tiff may  be  allowed  to  withdraw,  upon  such  terms  as  the  circumstances 
of  the  case  and  the  welfare  of  the  infant  may  require. 

Solicitors  began  an  action  in  the  name  of  an  infant  as  plaintiff  by  her 
mother  as  next  friend,  with  the  consent  of  the  latter.  After  the  action 
had  been  some  time  in  progress,  the  mother  wrote  a letter  to  the  solici- 
tors revoking  the  authority  to  use  her  name,  to  which  they  replied  that 
proceedings  would  not  be  stayed  unless  she  paid  costs  up  to  date,  and 
that  if  she  did  not  do  so  they  would  assume  that  she  intended  them  to 
continue  the  action.  She  took  no  notice  of  this  and  they  went  on  with 
some  proceedings,  whereupon  the  defendant,  instructed  by  the  mother, 
moved  to  dismiss  the  action  on  the  ground  that  it  was  being  prosecuted 
without  authority,  and  asked  for  costs  against  the  solicitors  : — 

Held,  in  staying  the  proceedings,  that  there  was  nothing  to  prevent  the 
mother  from  renouncing  her  character  of  next  friend  and  withdrawing 
from  the  litigation,  subject  to  her  reitiaining  amenable  to  the  jurisdic- 
tion of  the  Court  as  to  liability  for  costs  theretofore  incurred. 

As  to  costs  : — 

Held,  that  the  Court  reaches  the  solicitors  of  a plaintiff  directly  for  the 
benefit  of  the  defendant  only  where  the  plaintiff  as  client  has  a right  to 
be  recouped  by  the  solicitor,  and  to  the  extent  of  that  recoupment. 
The  next  friend  here  was  liable  to  the  solicitor  for  costs  up  to  her  letter, 
and  the  solicitor  was  liable  to  the  next  friend  for  costs  subsequent 
thereto  ; and  as  the  former  costs  exceeded  the  latter,  and,  as  between 
the  next  friend  and  the  defendant,  the  former  was  liable  for  costs  so 
long  as  she  did  not  make  a direct  application  against  the  solicitors,  no 
order  could  be  made  in  favour  of  the  defendant ; but  the  next  friend 
was  entitled  to  be  indemnified  by  the  solicitors  for  costs  incurred  after 
her  letter. 

Held,  also,  that  it  was  competent  for  the  defendant  to  move  to  stay  the 
proceedings,  although  the  normal  practice  is  for  the  next  friend  to 
move. 


[March  9,  1892. — Mr.  Winchester.'] 
[March  24,  1892. — Boyd,  C.] 


Motion  on  behalf  of  the  defendant  Wood  for  an  order 
to  set  aside  and  dismiss  the  action  on  the  ground  that  it 
was  wrongfully  instituted  and  was  now  being  prosecuted 
without  the  instructions,  knowledge,  consent,  authority, 
sanction,  or  approval  of  Maria  Black,  the  next  friend  of 
the  infant  plaintiff,  and  against  her  express  wish  and  di- 
rection; and  for  an  order  for  payment  by  the  plaintiff’s 
solicitors  personally  of  the  defendants’  costs  of  the  action 
The  facts  are  stated  in  the  judgments. 
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The  motion  was  argued  before  Mr.  Winchester,  an  official 
referee,  sitting  for  and  at  the  request  of  the  Master  in 
Chambers,  on  the  5th  March,  1892. 

Shilton , for  the  defendant  Wood. 

A.  H.  O’Brien,  for  the  defendants  the  Western  Canada 
L.  & S.  Co. 

F.  A.  Anglin , for  the  plaintiff’s  solicitors. 

Judgment  was  delivered  on  the  9th  March,  1892. 

Mr.  Winchester — From  the  evidence  before  me  on  the 
motion  the  facts  appear  to  be  as  follows : 

One  A.  G.  Taylor,  now  deceased,  in  his  lifetime  owned  the 
property  in  question  and  entered  into  an  agreement  to  sell 
and  convey  it  to  the  defendant  Wood,  with  bar  of  dower. 
The  conveyance  was  not  executed  at  the  time  agreed  upon, 
and  in  the  meantime  he  agreed  to  convey  another  property 
to  Mr.  Small.  Before  this  latter  conveyance  was  executed, 
a question  arose  as  to  the  age  of  Taylor’s  wife,  the  present 
plaintiff,  and  in  order  to  satisfy  the  purchaser,  Small,  that 
his  statements  as  to  his  wife  being  of  age  were  true, 
he  brought  both  his  wife  and  her  mother,  the  next 
friend  in  this  action,  to  his  solicitor’s  office,  and  both 
of  them  made  a statutory  declaration  that  the  plaintiff 
was  born  on  the  16th  October,  1868,  and  that  con- 
sequently at  the  date  of  the  declaration,  14th  May,  1890, 
she  was  in  the  twenty-second  year  of  her  age.  In  con- 
sequence of  these  declarations  Mr.  Small  agreed  to  carry 
out  his  purchase,  and  the  conveyances  to  him  were  exe- 
cuted by  Taylor  and  his  wife  on  the  28th  May,  1890,  and  at 
the  same  time  they  also  executed  the  conveyances  to  the 
defendant  Wood,  whereupon  the  purchase  money  was  paid; 
Mr.  Gibson,  the  solicitor  of  Taylor,  drawing  up  the  deeds 
and  obtaining  their  execution.  After  the  death  of  her  hus- 
band the  plaintiff  took  proceedings  against  the  executor  of 
her  husband’s  estate  for  dower  out  of  certain  unsold  pro- 
perties. She  at  first  retained  Messrs.  Jones  Bros,  and 
McKenzie  as  her  solicitors  in  the  matter ; and  during  the 
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pendency  of  the  proceedings  in  that  matter  she  submitted 
to  them  the  question  as  to  whether  she  could  collect  her 
slower  out  of  the  lands  conveyed  to  Mr.  Small  and  Mr. 
Wood.  They  appear  to  have  advised  her  that  ■ having 
made  the  statutory  declaration  referred  to  and  having  exe- 
cuted the  deed  she  could  not  collect  dower.  Shortly  after 
this  she  applied  to  her  present  solicitors,  not  only  with  refer- 
ence to  the  suit  against  the  executor  of  her  husband’s  estate 
but  also  with  respect  to  obtaining  dower  out  of  the  lands 
eonveyed  to  Mr.  Small  and  the  defendant  Wood.  They  very 
properly  informed  her  that  if  she  commenced  proceedings 
to  recover  dower  out  of  either  of  these  lands,  and  it  became 
necessary  to  prove  that  she  was  an  infant,  her  mother  would 
run  the  risk  of  being  prosecuted  for  perjury,  or  as  the 
plaintiff  states  “ that  there  might  be  gaol  at  the  back  of 
it.”  It  is  sworn  by  the  plaintiff  and  her  solicitors  that, 
notwithstanding  such  warning,  the  mother  instructed  the 
solicitors  to  take  proceedings.  The  plaintiff  in  her  exami- 
nation states  : “ Q.  78.  When  did  you  decide  to  bring  this 

action,  or  did  you  ever  decide  to  bring  this  action  against 
Wood?  A.  Mother  spoke  of  it,  before  I did,  to  Mr.  O’Sul- 
livan, and  he  told  her  there  was  a risk  on  it  on  her  side, 
that  there  might  be  gaol  at  the  back  of  it,  and  she  said  she 
would  risk  all  the  gaol  there  was  at  the  back  of  it,  so  I 
told  Mr.  O’Sullivan  I would  rather  have  the  case  dropped 
than  bring  her  to  go  to  gaol,  but  she  said  no,  she  wouldn’t 
let  it  drop.  Q.  79.  What  next  ? A.  Mr.  O’Sullivan  told 
us  to  go  home  and  think  over  the  matter,  and  mother 
wasn’t  outside  the  door  until  she  said  she  would  not  let  it 
■drop.  Q.  82.  What  did  you  go  back  to  O’Sullivan  & 
Anglin  again  for.  A.  To  let  them  know ; mother  went  back 
with  me.” 

The  mother  denies  the  above,  but  I have  no  doubt  that 
she  was  quite  willing  at  the  time  to  run  the  risk  pointed 
out  by  Mr.  O’Sullivan,  and  gave  instructions  to  proceed. 
Shortly  after  this,  however,  the  plaintiff  and  her  mother 
quarrelled  over  the  money  the  plaintiff  received  from  the 
executor  of  her  husband’s  estate ; and  the  mother,  hearing 
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about  the  writ  being  issued  in  this  action,  called  at  the 
office  of  the  plaintiff’s  solicitors  for  the  purpose,  as  she 
states,  of  asking  them  to  withdraw  her  name  from  the 
suit ; but  not  seeing  Mr.  Anglin,  left  word  for  him  to  call 
and  see  her  at  her  house.  There  is  a dispute  as  to  what 
took  place  at  her  house  when  Mr.  Anglin  called,  which  is 
unnecessary  to  discuss  here.  It  is  not  denied,  however, 
that  on  the  14th  January,  1892,  she  wrote  the  following 
letter : — 


Toronto,  Thursday,  Jan.  14th,  1892. 

Messrs.  O’Sullivan  & Anglin  : 

Sirs, — I hereby  announce  my  decision  referring  to  Mrs.  Taylor,  that 
you  may  exclude  me  in  regard  to  being  Mrs.  Taylor’s  best  friend  and  her 
sister,  Mrs.  Hartley  ; also  as  she  signed  her  name  for  the  sale  of  the 
property  to  Mr.  Moore  by  consent  to  Mr.  Taylor  ; she  has  left  me  and  is 
boarding  away  from  her  home,  therefore  I will  not  be  responsible  for 
her  proceedings.  (Signed) 

Mrs.  M.  Black  and  Hartley. 

Upon  receiving  this  letter,  Messrs.  O’Sullivan  & Anglin 
wrote  the  following  in  answer  : — 

Toronto,  January  18th,  1892. 
Mrs.  M.  Black,  57  Chestnut  Street,  City. 

Dear  Madam, — We  have  your  letter  of  the  14th  instant,  and  note 
contents.  If  you  desire  to  withdraw  from  this  suit,  which  was  brought 
by  your  instructions,  you  can  only  be  allowed  to  do  so  upon  paying  the 
costs  up  to  date.  If  you  choose  to  pay  these  we  will  be  glad  to  let  you 
know  the  amount,  and  your  name  can  thereupon  be  removed  as  next 
friend  in  the  action,  another  being  substituted  for  it.  If  you  do  not  pay 
this  and  we  do  not  hear  from  you,  we  will  assume  that  you  desire  the 
proceedings  to  continue  in  your  name,  and  will  act  accordingly. 

Yours  truly, 

O’Sullivan  & Anglin. 

In  her  examination  Mrs.  Black  states  that  the  reason 
she  did  not  answer  this  letter  was  because  she  thought 
one  letter  was  sufficient. 

The  solicitors  must  have  known  that  she  was  not 
possessed  of  means  sufficient  to  carry  on  a lawsuit  such  as 
the  present,  and  that  the  plaintiff  had  in  her  possession  the 
proceeds  of  the  suit  against  the  executor  of  her  husband’s 
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estate,  and  therefore,  that  what  they  asked  of  Mrs.  Black 
was  unreasonable.  But  granting  that  it  was  not,  then 
they  had  no  right  to  assume,  under  the  circumstances,  that 
she  desired  the  proceedings  to  be  continued  in  her  name. 
Her  letter  was  sufficiently  expressive  to  shew  that  she  had 
no  such  desire,  and  knowing  the  risks  the  woman  was 
running  in  proceeding  with  the  action,  and  in  case  it 
succeeded,  necessarily  proving  herself  a perjurer,  it  should 
have  been  no  surprise  to  the  solicitors  to  receive  such  a 
letter  from  her  at  any  moment.  In  the  face  of  this  letter 
they  proceed  with  the  action,  serving  a notice  of  motion 
on  the  17th  February,  1892,  for  an  order  striking  out  the 
statement  of  defence  of  the  defendant  Wood  for  non-com- 
pliance with  the  order  to  produce  issued  herein.  Upon 
being  served  with  this  notice  of  motion,  the  defendant 
Wood’s  solicitors  by  special  leave  served  the  notice  of  the 
present  application  on  the  19th  February. 

I consider  it  was  the  duty  of  the  plaintiff’s  solici- 
tors, the  moment  they  received  the  above  letter  from 
the  next  friend,  to  have  had  a new  next  friend  ap- 
pointed ; but  instead  of  doing  so,  they  proceed  with 
the  suit  against  the  express  instructions  of  Mrs.  Black. 
A solicitor  is  not  dominus  litis , but  the  mere  agent 
of  the  suitor : Thatcher  v.  D’ Aguilar,  11  Ex.  436. 
They  have,  in  my  opinion,  placed  themselves  within  the 
cases  deciding  that  solicitors  must  pay  the  costs  occasioned 
by  their  taking  proceedings  without  authority : Fox  v. 
Suwerkrcp,  1 Beav.  583  ; Reynolds  v.  Howell , L.  R.  8 Q. 
B.  398 ; Newhiggin-hy-the-Sea  Gas  Co . v.  Armstrong , 13 
Ch.  D.  310;  Nurse  v.  Durnford,  13  Ch.  D.  764;  Schjott 
v.  Schjott , 13  Ch.  D.  at  p.  97 ; Miller  v.  Hill,  4 C.  L.  3.  N. 
S.  78. 

The  question  of  security  for  costs  by  the  next  friend  was 
mentioned  in  argument  by  counsel  for  the  plaintiff,  but 
that  matter  is  not  before  me  on  this  application.  I have 
not  entered  into  it,  but  I certainly  think,  without  express- 
ing any  opinion,  that,  if  there  was  ever  a suit  in  which  the 
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plaintiff  should  be  required  to  give  substantial  security 
for  costs,  this  is  one. 

The  order  will  go  to  strike  Maria  Black’s  name  as  next 
friend  from  the  action,  with  costs  to  be  paid  by  the  solici- 
tors, not  only  of  this  appeal,  but  also  of  any  proceedings 
subsequent  to  the  receipt  of  the  letter  of  the  14th  January, 
1892 ; and  that  the  plaintiff*  substitute  a new  next  friend 
within  thirty  days  ; and  that  in  default  the  action  be  dis- 
missed with  costs  to  be  paid  by  the  plaintiffs  next  friend 
to  the  defendants. 

See  Barlee  v.  Barlee,  1 Sim.  & St.  100  ; Veitch  v.  Irving , 
11  Sim.  122  ; McPherson  v.  McCabe,  1 Ch.  Chamb.  R.  250. 

Until  a new  next  friend  is  appointed  proceedings  will 
be  stayed. 


The  plaintiffs  solicitors  appealed  from  this  decision,  and 
their  appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on 
the  21st  March,  1892. 

Moss,  Q.C.,  and  F.  A.  Anglin,  for  the  appellants. 
Shilton,  for  the  defendant  Wood. 

A.  H.  O’Brien,  for  the  other  defendants. 

Judgment  was  delivered  on  the  24th  March,  1892. 


Boyd,  C. — I find  the  procedure  as  to  the  retirement  of 
a “next  friend”  in  a very  confused  if  not  contradictory 
state.  The  present  Consolidated  Rules  do  not  cover  it,  even 
by  analogy;  and  probably,  under  sections  42  and  110 
of  the  Judicature  Act,  the  practice  prior  to  1881  has  to  be 
regarded.  Many  of  the  older  cases  are  mere  notes  which 
are  not  consistent  with  other  equally  curt  judicial  utter- 
ances. I have  sought  in  vain  to  reach  any  well-defined 
course  which  is  applicable  to  the  present  complication. 

The  action  is  for  dower  by  an  infant,  whose  mother  is 
next  friend.  Both  have  in  another  proceeding  made  statu- 
tory declarations  as  to  the  plaintiff’s  age,  which,  if  true, 
shew  that  her  dower  is  barred.  The  plaintiff’s  success 
depends  on  being  relieved  from  the  effect  of  these  state- 
ments, which  it  is  said  are  not  referable  to  this  property. 
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The  official  referee  in  Chambers  has  found,  on  disputed 
facts,  that  the  mother  consented  to  become  next  friend  in 
this  action,  and  this  conclusion  of  fact  should  not  be  dis- 
turbed. But  it  is  equally  well  established  that  the  mother 
wrote  a letter  to  the  solicitors  on  the  14th  January,  1892, 
the  scope  of  which  was  to  revoke  the  authority  to  use  her 
name  as  next  friend.  The  solicitors  answered  to  the  effect 
that  proceedings  would  not  be  stayed  unless  she  paid  costs 
up  to  date,  and  that  if  she  did  not  do  this  they  would 
assume  that  she  intended  them  to  continue  the  action. 
She  took  no  notice  of  this,  and  they  went  on  with  some 
proceedings  till  stayed  by  the  present  motion. 

It  is  not  to  be  wondered  at  that  the  mother,  in  view  of 
her  solemn  declaration  as  to  the  age  of  the  daughter,  should 
have  repented  about  giving  sanction  to  this  litigation.  And 
I know  of  nothing  which  should  in  reason  or  on  authority 
interfere  with  her  renunciation  of  the  character  of  next 
friend.  The  position  of  a next  friend  is  defined  by  the 
Lord  Chancellor  in  Lindsay  v.  Tyrrell , 2 DeG.  & Jo.  9, 
thus:  “Though  a next  friend  is  in  general  liable  to  costs, 
‘next  friend’  does  not  mean  a person  to  answer  costs,  but 
one  who  undertakes  to  conduct  the  suit  on  behalf  of  the 
infant.”  In  a very  large  sense,  the  next  friend  is  dominus 
litis , and  when  he  instructs  the  solicitor  to  forbear  acting 
any  further,  that  cannot  be  disregarded  by  the  latter. 
This  warning  to  desist  does  not  mean  an  absolute  cessation 
of  the  suit,  for  the  Court  in  the  interests  of  the  infant  will 
make  inquiry,  upon  proper  application,  as  to  what  is  most 
for  the  interests  of  the  person  not  sui  juris. 

A direction  not  to  proceed  further  in  the  use  of  the  next 
friend’s  name  is  to  be  treated  very  much  as  an  application 
to  withdraw  from  the  litigation.  Upon  such  an  applica- 
tion being  made  on  behalf  of  the  next  friend,  the  Court 
will  be  guided  by  the  circumstances  of  the  case  and  the 
welfare  of  the  infant — as  to  the  imposition  of  terms.  In 
some  cases  a proper  substitute  will  have  to  be  forthcoming 
— in  some  security  for  costs  already  incurred  will  be  or- 
dered— but  in  others  (and  the  present  is  such  a case)  the 
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Court  will  not  insist  on  keeping  the  next  friend  in  a posi- 
tion of  demerit.  Had  she  made  a direct  application  to  be 
relieved  from  this  position,  I think  it  should  have  been 
granted  unconditionally,  subject  always  to  her  remaining 
amenable  to  the  jurisdiction  of  the  Court  so  far  as  concerns 
liability  for  costs  heretofore  incurred.  In  the  case  of  com- 
mendable litigation,  the  Court  has  the  power  to  interfere 
on  behalf  of  an  unfriended  infant  by  appointing  the  offi- 
cial guardian  as  next  friend.  In  the  present  case  it  will 
be  enough  to  stay  all  proceedings  in  the  name  of  the  mother 
as  next  friend.  This  will  leave  the  action  in  abeyance  to 
be  resumed  if  another  next  friend  offers,  or  to  be  continued 
when  the  plaintiff  attains  majority — if  she  is  not  yet 
twenty-one  years  of  age.  I do  not  pass  upon  the  right  of 
the  defendant  to  have  the  action  dismissed  for  want  of 
prosecution,  which  is  not  at  present  before  the  Court. 

It  is  now  premature  to  make  any  order  as  to  costs  of  the 
action ; if  the  action  is  prosecuted  to  successful  comple- 
tion, the  defendant  may  have  to  pay  all  the  costs ; if  not, 
the  mother  as  next  friend  may  have  to  pay  up  to  this  time,, 
or  including  the  dismissal,  if  that  results  from  her  fault. 
No  distinction  should  be  made  as  against  the  defendant  in 
respect  of  the  costs  incurred  in  the  interval  between  the 
letter  of  the  14th  January  and  this  motion,  because  during 
that  time  the  mother  was  still  on  the  record  as  next  friend 
and  answerable  to  the  defendant  for  costs — with  right  of 
indemnification  as  to  those  costs  against  her  solicitors,  who 
should  have  held  their  hand  after  her  letter.  But  she  is 
answerable  to  her  solicitors  for  costs  up  to  the  date  of  that 
letter,  and  there  is  therefore  no  equity  to  disintegrate  the 
costs  and  make  the  part  as  to  which  she  has  the  right  of 
indemnification  to  be  payable  directly  by  the  solicitors  to 
the  defendants  as  the  official  referee  has  done.  The  Court 
reaches  the  solicitors  of  plaintiffs  directly  for  the  benefit  of 
the  defendant  only  where  the  plaintiff  as  client  has  a right 
to  be  recouped  by  the  solicitors,  and  to  the  extent  of  that 
recoupment.  But  here  the  amount  of  costs  payable  by 
the  next  friend  to  the  solicitors  is  much  more  than  is  pay- 
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able  in  respect  of  the  unwarranted  proceedings  subsequent 
to  the  letter:  Bligh  v.  Tredgett,  5 De  G.  & Sm.  74;  Ward 
v.  Ward,  6 Beav.  251 ; Tarbuck  v.  Woodcock,  ib.  581.  The 
cases  relied  upon  below  are  all  those  where  there  was  no 
right  to  use  the  name  of  the  plaintiff  from  the  start,  so 
that  all  costs  were  to  be  borne  by  the  solicitor.  But  here 
the  original  authority  continued  till  put  an  end  to  by  the 
letter,  and  as  between  the  next  friend  and  the  defendants 
she  was  liable  for  costs  so  long  as  she  did  not  make  a di- 
rect application  against  the  solicitors.  But  she  is  entitled 
to  be  indemnified  by  the  solicitors  for  costs  of  action  in- 
curred after  her  letter. 

As  to  costs  of  the  motion,  it  was  framed  on  the  supposed 
want  of  original  authority,  and  was  to  dismiss  the  action  for 
this  reason.  The  greater  part  of  the  costs  arose,  I am  told, 
on  the  disputed  retainer,  and  on  this  part  of  the  inquiry 
the  solicitors  should  get  their  costs  from  the  applicant. 

As  to  the  rest  of  the  application,  I think  it  was  competent 
for  the  defendants  to  move  to  stay  further  proceedings  till 
another  next  friend  was  procured.  The  normal  practice 
is  no  doubt  for  the  next  friend  to  move  in  such  a case  as 
this ; but  it  seems  right  that  a poor  person,  or  one  who 
desires  to  escape  further  liability,  may  inform  the  defen- 
dant, so  that  the  defendant,  who  has  an  interest  in  the 
proper  conduct  of  the  suit,  may  take  upon  himself  the 
burden  of  informing  the  Court.  Upon  that  part  of  the 
-application,  T think  the  costs  should  be  paid  by  the  solici- 
tors, and  on  a set-off  being  had,  the  balance  will  be  paid 
.according  to  the  result. 

There  will  be  no  costs  of  this  appeal. 
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Regina  ex  rel.  Mangan  v.  Fleming. 

Controverted  municipal  elections — Ride  10  41 — Notice  of  motion — Affidavits 
— Vivd  voce  evidence — R.  S.  0.  ch.  18 4,  sec.  212 — Sec.  188 — Recogni- 
zance— Allowance  of  sureties — Appeal — Signatures  to  recognizance — 
Commissioner 

In  a proceeding  in  the  nature  of  quo  warranto  under  the  Municipal  Act, 
it  is  necessary,  upon  the  true  construction  of  Rule  1041,  for  the  relator 
to  file  the  affidavits  and  material  to  be  used  in  support  of  his  motion 
before  serving  the  notice  of  motion,  even  in  a case  where  vivd  voce 
evidence  is  to  be  taken  under  sec.  212  of  R.  S.  O.  ch.  184 ; but  the  omission 
to  file  such  affidavits  and  material  does  not  constitute  a good  reason  for 
setting  aside  the  service  of  the  notice  of  motion ; the  effect  simply  is 
that  the  relator  cannot  read  affidavits  or  material  not  so  filed  in  support 
of  his  motion ; and  mentioning  an  affidavit  or  other  material  in  the 
notice  of  motion,  when  there  is  none  such  filed,  does  not  vitiate  the  motion. 
Where  the  Judge  of  a County  Court  has  allowed  the  relator’s  recognizance 
and  the  sureties  as  sufficient,  pursuant  to  sec.  188  of  R.  S.  0.  ch.  184,  a 
Judge  of  the  High  Court  cannot  interfere  upon  an  appeal. 

There  is  no  necessity  for  the  signatures  to  the  recognizance  of  the  persons 
to  be  bound  by  it. 

Although  sec.  188  directs  that  the  recognizance  shall  be  entered  into  before 
the  Judge  or  a commissioner  for  taking  affidavits,  a recognizance  appear- 
ing on  its  face  to  have  been  entered  into  before  a commissioner  for  tak- 
ing bail,  is  good ; for  all  commissioners  for  taking  bail  are  also 
commissioners  for  taking  affidavits. 

[March  19,  1892. — Ferguson,  J.] 

An  appeal  by  the  relator  from  a decision  of  the  Judge 
of  the  County  Court  of  the  county  of  Essex,  and  a cross- 
appeal by  the  defendant  from  the  same  decision. 

The  facts  are  stated  in  the  judgment. 

The  appeals  were  argued  before  Ferguson,  J.,  in  Cham- 
bers, on  the  14th  March,  1892. 

Solomon  White,  for  the  relator. 

Hoyles,  Q.  C.,  for  the  defendant. 

Judgment  was  delivered  on  the  19th  March,  1892. 

Ferguson,  J. — This  is  an  appeal  from  a decision  of  the 
Judge  of  the  County  Court  of  the  county  of  Essex,  and 
there  is  also  a cross-appeal  from  the  same  decision. 

Upon  the  12th  day  of  February  last  the  relator  obtained 
from  the  Judge,  under  the  provisions  of  Rule  1038,  a fiat 
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or  order  granting  him  leave  to  serve  a notice  of  motion 
upon  the  defendant,  the  motion  being  in  the  nature  of  a 
quo  warranto  for  the  purpose  of  having  it  declared  that 
the  defendant  had  not  been  duly  elected  mayor  of  the  town 
of  Windsor,  and  had  unjustly  usurped  and  was  then  usur- 
ping the  office  of  such  mayor. 

This  fiat,  as  it  shews  on  its  face,  was  granted  upon  read- 
ing the  notice  of  motion  proposed  to  be  served,  the  affida- 
vits filed,  and  the  recognizance  of  the  relator  and  the 
sureties.  As  it  now  appears,  a copy  only  of  the  affidavit 
of  the  relator  was  filed ; and  it  is  urged  that  this  shews 
defects  in  the  style  of  the  matter  used,  the  words  “ The 
Queen  ” not  being  used,  and  the  relator  not  being  called 
“ plaintiff,”  though  the  other  party  is  called  “ defendant.” 
It  does  not  appear  that  any  other  affidavit  was  used  upon 
the  application  for  the  fiat.  The  notice  of  motion  contains 
many  and  grave  charges  against  the  defendant,  such  as  are 
mentioned  in  sections  209  and  210  of  the  Municipal  Act ; 
and  section  212  of  the  Act  provides,  amongst  other  things, 
that  when  a question  is  raised  as  to  whether  the  candidate 
has  been  guilty  of  any  violation  of  either  of  these  sections 
affidavit  evidence  shall  not  be  used  to  prove  the  offence, 
but  it  shall  be  proved  by  viva  voce  evidence  before  the 
Judge  of  any  County  Court  upon  a reference,  etc.,  etc.;  and 
the  relator  now  says  that  he  does  not  want  or  desire  to 
use  any  evidence  but  viva  voce  evidence  to  establish  any 
of  the  charges. 

The  matters  of  complaint  by  the  defendant  came  or  were 
brought  before  the  learned  J udge  on  objections  stated  in 
his  judgment  as  follows  : 

1.  That  the  affidavit  on  which  the  Judge  granted  leave 
to  serve  the  notice  of  motion  has  not  been  filed  pursuant 
to  the  Rule. 

2.  That  the  recognizance  is  insufficient  in  form,  parties 
to  the  recognizance  not  having  signed  it. 

3.  That  one  of  the  sureties  had  not  property  on  which  he 
could  justify. 

4.  That  only  a copy  of  the  affidavit  was  filed,  and  that 
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the  style  of  cause  in  the  copy  so  filed  is  insufficient,  the 
words  “ The  Queen  ” being  left  out. 

The  learned  Judge  expressed  the  opinion  that  it  was  not 
intended  by  Rule  1041  that  the  affidavit  on  which  leave  is 
granted  to  serve  a notice  of  motion  need  not  be  filed,  where 
the  evidence  to  be  taken  in  support  of  the  charges  must  be 
viva  voce , and  the  service  of  the  notice  of  motion  was  set 
aside.  From  this  decision  the  relator  appeals. 

Rule  1041  reads : “ Before  serving  his  notice  of  motion 

he  shall  file  all  the  affidavits  and  material  upon  which  he 
intends  to  move,  except  when  viva  voce  evidence  is  to  be 
taken,  and  in  that  case  he  shall  name  in  his  notice  the 
witnesses  whom  he  proposes  to  examine.” 

Rule  1038,  under  the  provisions  of  which  the  application 
is  made  for  the  leave  or  fiat,  does  not  speak  of  an  affidavit 
at  all,  but  of  the  application,  of  the  Judge  finding  sufficient 
ground  for  giving  the  notice,  of  the  security  required,  etc. 

The  usual  way  of  applying  to  a Judge  is  by  affidavit 
evidence,  and  it  is  usual  and  always  expected  that  the 
affidavits  on  which  the  application  is  made  shall  be  filed, 
but  the  oversight  of  not  filing  them  is  not  fatal  and  may  be 
relieved  against  in  ordinary  cases. 

Here  the  objection,  as  I understand  it,  is  not  that  the 
affidavit,  if  any,  used  in  obtaining  the  fiat  was  not  then 
immediately  filed,  but  that  its  not  being  filed  before  serving 
the  notice  of  motion  was  an  omission  in  contravention  of 
the  provisions  of  Rule  1041  and  fatal  to  the  proceeding, 
the  service  of  the  notice. 

This  seems  to  raise  the  question  as  to  whether  or  not 
an  affidavit  that  has  been  used  in  obtaining  the  fiat  or 
leave  is  necessarily  an  affidavit  upon  which  the  relator 
“ intends  to  move,”  and  the  further  question  as  to  whether 
or  not  in  a case  where  vivd  voce  evidence  is  to  be  taken, 
and  is  the  only  sorb  of  evidence  that  can  be  used  for  the 
purpose  of  proving  the  charges  or  nearly  all  the  charges 
made  in  this  notice,  such  an  affidavit  is  excepted  by  the 
provisions  of  Rule  1041  itself  from  that  part  of  the  same 
Rule  which  requires  the  filing  of  the  affidavits  and  mate- 
rial before  serving  the  notice. 
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In  the  present  case  the  notice  of  motion  sets  forth  eight 
grounds  in  detail : the  first  one  is  formal,  the  second  has 
regard  to  the  defendant  having  an  interest  in  an  existing 
contract  with  the  corporation,  and  the  last  has  regard  to 
property  qualification  of  the  defendant.  All  the  others 
are  grave  charges  of  the  character  of  those  mentioned  in 
sections  209  and  210  of  the  Act.  It  seems  eminently  a 
case  in  which  viva  voce  evidence  is  to  be  taken,  and  the 
notice  names  over  twenty-five  witnesses  whose  testimon}r 
is  relied  upon.  The  notice  also  says  that  in  support  of 
the  motion  will  be  read  as  well  the  affidavit  of  the  relator, 
stating  that  such  affidavit  was  filed,  when,  as  it  now 
appears,  it  was  not  in  fact  filed. 

As  I understand  the  effect  of  Rule  3 of  the  Consolidated 
Rules,  one  cannot  look  at  the  former  Rules  or  the  practice 
established  under  them,  and  is  in  effect  confined,  in  con- 
sidering a matter  of  this  kind,  to  the  provisions  of  the 
statute  and  the  Rules  upon  the  subject,  which  are  Rules 
from  1038  to  1044,  both  inclusive.  As  is  said  by  the 
learned  annotator  of  Harrison’s  Municipal  Manual  at  p. 
140,  these  Rules  are  in  conflict  with  some  of  the  provisions 
of  the  Act.  The  Rules  have  by  legislation  (51  Vic.  ch.  2) 
the  same  force  and  effect  as  if  enacted  by  statute  and  all 
inconsistent  enactments  are  repealed.  One  has  therefore 
to  look  to  these  Rules  and  the  sections  of  the  Act  not 
inconsistent  with  them. 

Looking  at  the  matter  in  this  way  it  appears  to  me  that 
the  notice  of  motion  is  the  ground- work  of  the  proceeding, 
and  constitutes  (so  to  speak)  the  record  upon  which  the 
relator  proceeds,  and  this  is  in  analogy  to  the  manner  in 
which  motions  of  other  and  different  kinds  are  made.  In 
cases  of  this  kind  it  is  considered  necessary  to  obtain  the 
fiat  from  the  Court  or  a Judge  and  to  furnish  the  security 
for  the  purpose  of  preventing  vexatious  proceedings  and 
perhaps  other  purposes. 

The  obtaining  of  the  fiat  seems  to  me  to  be  obtaining 
leave  to  commence  proceedings  which  are  commenced  by 
serving  the  notice  of  motion,  and  I do  not  see  that  an 
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affidavit  used  for  the  purpose  of  procuring  the  fiat  is  neces- 
sarily an  affidavit  on  which  the  relator  “ intends  to  move.” 
The  relator  in  this  case  declares  that  the  affidavit  referred 
to  is  not  any  part  of  the  material  on  which  he  intends  to 
rely  in  support  of  his  motion ; and  I am  of  the  opinion  that 
he  was  not  bound  to  file  that  affidavit  before  serving  his 
notice  of  motion,  for  the  sole  reason  that  he  had  used  it  in 
obtaining  the  fiat. 

The  literal  reading  of  Rule  1041  favours  the  contention 
of  the  relator  that  a case  where  viva  voce  evidence  is  to  be 
taken  is  an  exception  to  the  Rule  requiring  all  the 
affidavits  and  material  to  be  filed  (that  is,  all  upon  which 
the  relator  intends  to  move)  before  the  service  of  the  notice 
of  motion.  But  I do  not  think  this  the  true  meaning.  I 
am  of  the  opinion  that,  notwithstanding  the  apparent 
exception,  the  relator  must  file  the  affidavits  and  material 
to  be  used  in  support  of  his  motion  before  serving  the 
notice  of  motion.  This  is  no  more  than  ordinary  practice 
in  other  cases.  The  omission  to  file  them  does  not,  how- 
ever, I think,  constitute  a good  reason  for  setting  aside 
the  service  of  the  notice.  The  effect  simply  is,  I think, 
that  he  cannot  read  affidavits  or  material  not  so  filed  in 
support  of  the  motion,  and  in  this  case  the  relator  says  he 
does  not  want  to  read  anything  of  the  sort.  Even  when 
affidavits  and  material  are  filed  they  must  be  mentioned  or 
referred  to  in  the  notice  of  motion  or  they  cannot  be  read 
in  support  of  the  motion.  Mentioning  an  affidavit  or  other 
material  in  the  notice  of  motion,  when  there  is  no  such 
paper,  or  none  such  filed,  does  not,  so  far  as  I can  see, 
vitiate  the  motion.  The  mover  may,  nevertheless,  proceed 
as  best  he  can  upon  the  material  that  he  has  properly 
before  the  Court. 

It  appears  to  me  that  the  effort  made  in  enacting  these 
Rules,  from  1038  to  1044,  was  to  assimilate  the  practice  in 
proceedings  in  the  nature  of  quo  warranto  to  ordinary  pro- 
ceedings before  the  Courts  as  nearly  as  that  could  be 
effected. 

For  the  reasons  I have  endeavoured  to  state,  T am  of  the 
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opinion  that  the  learned  Judge  was  in  error  in  setting 
aside  the  service  of  the  notice  of  motion  in  this  case,  on  the 
ground  stated  by  him  for  so  doing.  In  this  view  it  seems 
not  necessary  to  decide  anything  respecting  the  alleged 
defect  in  the  style  of  the  matter  or  cause  in  the  affidavits 
referred  to. 

This  disposes  of  the  relator’s  appeal  in  his  favour. 

The  appeal  of  the  defendant,  which  I have  called  the 
cross-appeal,  is  confined  to  the  recognizance.  The  grounds 
of  objection  to  it,  stated  specifically  in  the  notice  of  appeal, 
are  that  one  of  the  sureties,  Mr.  Smith,  is  not  sufficiently 
“ qualified,”  and  that  the  recognizance  is  not  signed  by  the 
parties  to  be  bound  thereby. 

The  two  sureties  are,  by  section  188  of  the  Act,  “ to  be 
allowed  as  sufficient  by  the  Judge  (upon  affidavit  of  justifi- 
cation).” The  learned  Judge  did  allow  the  recognizance 
with  these  sureties,  and,  as  appears  by  his  judgment,  a copy 
of  which  is  before  me,  he  confirmed  the  allowance  of  them 
after  argument  on  the  subject.  I do  not  see  that  I can, 
upon  an  appeal,  inter ef ere  with  the  allowance  of  the 
sureties  or  either  of  them.  The  relator  has  in  this  respect 
done  all  that  the  statute  requires.  In  a judgment  of  the 
learned  Chief  Justice  of  the  Common  Pleas  Division,  not 
yet  reported,  Harwood  v.  Fournier  * it  is  plainly  indicated 
that  when  the  Judge  has  allowed  the  recognizance  and  the 
sureties  as  sufficient,  as  required  by  the  statute,  there  is 
an  end  of  the  matter,  so  far  as  the  allowance  of  the 
sureties  has  concern.  I think  that  the  proper  conclusion  ; 
and  I think  there  is  no  necessity  whatever  for  the  signa- 

* Regina,  exrel.  Harwood  v.  Fournier. — This  was  a motion  before  Galt, 
C.  J.,  in  Chambers,  by  Aylesworth , Q.C.,  for  the  relator,  pursuant  to  the 
Rules  relating  to  controverted  municipal  elections,  for  an  order  setting 
aside  the  municipal  election  for  the  township  of  McKim.  Hasten , for  the 
defendants,  shewed  cause  and  raised  several  preliminary  objections. 

Galt,  C.  J.,  in  delivering  judgment  on  the  15th  March,  1892,  said  : — 
Mr.  Masten  also  contended  that  the  sureties  were  insufficient.  No  such 
objection  can  be  taken,  the  words  of  the  statute  being  that  such  sureties 
are  to  be  allowed  as  sufficient  by  the  Judge,  upon  affidavit  of  justification. 
This  objection,  therefore,  fails. 
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tures  to  the  recognizance  of  the  persons  to  be  bound  by  it. 

This  notice  stated  in  a general  way  “ and  on  other 
grounds  appearing  on  the  face  of  the  recognizance,”  and 
under  this  it  was  contended  that  the  recognizance  is  bad, 
because  it  appears  on  its  face  to  have  been  taken  before  a 
commissioner  for  taking  bail,  whereas  the  statute,  section 
188,  requires  that  it  should  be  taken  before  a Judge  or  a 
commissioner  for  taking  affidavits. 

I have  been  at  some  pains  in  searching  as  to  what  has 
been  the  habit  in  granting  commissions  for  taking  affidavits 
and  for  taking  bail ; and  I think  I am  tolerably  safe  in  say- 
ing that  since  the  passing  of  2 Geo.  IV.  ch.  1,  secs.  39  and  40, 
generally,  if  not  universally,  both  powers  have  been  granted 
by  the  same  commission.  At  the  present  time  this  is  so, 
and  I have  this  day  read  commissions,  nearly  forty  years 
old,  granting  in  the  same  way  both  powers. 

There  can,  I think,  be  no  moral  doubt  that  the  commis- 
sioner is  also  a commissioner  for  taking  affidavits.  If  the 
point  had  been  specifically  taken  in  the  beginning,  this 
could  readily  have  been  shewn.  I cannot  see  my  way  to 
giving  effect  to  this  objection,  which  seems  to  have  been 
taken  for  the  first  time  in  the  argument  of  this  appeal. 

This  disposes  of  the  appeal  of  the  defendant  against  his 
contention. 

The  relator  succeeds  upon  both  appeals,  and  should,  I 
think,  have  his  costs  against  the  defendant. 

The  service  of  the  notice  of  motion  should  be  restored. 
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Mack  v.  Dobie. 


Discovery — Examination  of  party — Rule  ^81 — Examination  to  credit — 
Identity  of  plaintiff. 

The  examination  of  a party  for  discovery  in  the  cause  under  Rule  487 
must  be  confined  to  matters  which  are  relevant  to  the  questions  raised 
by  the  pleadings  ; but  a fair  amount  of  latitude  is  to  be  allowed. 
Questions  which  go  only  to  credit  are  not  admissible. 

In  an  action  for  a partnership  account,  where  the  defendant  denied  the 
partnership  and  set  up  that  the  plaintiff  had  been  his  servant,  under 
the  same  name  as  that  in  which  he  brought  the  action,  during  the  period 
of  the  alleged  partnership  : — 

Held,  that  it  was  not  material  to  the  issue  that  the  plaintiff  bore  another 
name  at  a previous  time,  and  the  defendant  could  not  examine  him-  as 
to  the  details  of  his  past  life,  long  prior  to  the  alleged  partnership. 

[March  31,  1892.  —Street,  J.] 

Motion  by  the  defendant  for  an  order  requiring  the 
plaintiff  to  attend  and  answer  certain  questions  which  he 
had  refused  to  answer  upon  an  examination  for  discovery. 

The  action  was  brought  alleging  a partnership  with  the 
defendant,  and  asking  for  an  account. 

The  defendant  answered  denying  the  partnership  and 
alleging  that  the  plaintiff  had  been  his  employe  only, 
during  the  period  of  the  alleged  partnership. 

Upon  the  examination  for  discovery  the  defendant 
elicited  from  the  plaintiff  that  he  had  been  called  at  times 
under  a name  different  from  the  one  in  which  the  action 
was  brought ; and  was  proceeding  to  examine  him  as  to 
details  of  his  past  life  long  prior  to  the  alleged  partnership, 
when  the  plaintiff  refused  to  answer  questions  of  that 
character. 

The  motion  was  argued  before  Stbeet,  J.,  in  Chambers 
on  the  29th  March,  1892. 

M.  G.  Cameron,  for  the  defendant,  contended  that  he 
was  entitled  to  put  the  questions,  first,  to  establish  the 
identity  of  the  plaintiff,  or,  second,  as  going  to  his  credit. 
He  referred  to  Rule  487 ; The  Annual  Practice,  1889-90, 
p.  500;  Hill  v.  Campbell,  L.  R.  10  C.  P.  at  p.  239  ; Fisher  v. 
Owen , 8 Ch.  D.  at  p.  655 ; Colter  v.  McPherson , 12  P.  R.  630. 
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G.  W.  Marsh,  for  the  plaintiff,  referred  to  Dickson  v. 
Covert,  2 Ch.  Chamb.  R.  342  ; Rogers  v.  Lambert,  24  Q. 
B.  D.  573  ; Mackenzie  v.  Clark , 4 P.  R.  95  ; Bray  on  Dis- 
covery, p.  59. 

Judgment  was  delivered  on  the  31st  March,  1892. 

Street,  J. — I am  clearly  of  opinion  that  the  line  of 
examination  insisted  upon  was  improper.  The  examina- 
tion must  be  confined  to  matters  which  are  relevant  to 
the  questions  raised  by  the  pleadings : see  Con.  Rule 
487;*  and  although  a fair  amount  of  latitude  is  to  be 
allowed  in  such  an  examination,  it  would  be  allowing  the 
defendant  to  go  outside  of  the  pleadings  altogether  to 
permit  that  which  is  proposed.  The  defendant  has  had 
the  plaintiff  in  his  employment  for  some  years,  as  the 
pleadings  shew,  under  the  name  in  which  this  action  is 
brought,  and  it  is  not  material  to  the  issue  that  he 
may  have  borne  another  name  at  a previous  time. 

Questions  are  clearly  not  admissible  in  an  examination 
of  this  kind  which  go  only  to  credit : Allhusen  v.  Labou- 
chere,  3 Q.  B.  D.  654 ; Sichel  and  Chance  on  Discovery, 
p.  44. 

The  motion  must  be  dismissed,  but  the  defendant  should 
be  allowed  to  take  out  a new  appointment.  The  costs  of 
the  former  appointment  and  of  this  motion  to  be  costs  in 
the  cause  to  the  plaintiff  in  any  event.  The  plaintiff  will 
be  entitled  to  have  the  usual  witness  fees  paid  him  when 
served  with  the  new  appointment. 


* 487.  Any  party  to  an  action  or  issue  * * * may  * * * be 

orally  examined  before  the  trial  touching  the  matters  in  question  in  the 
action  by  any  party  adverse  in  point  of  interest ; and  may  be  compelled 
to  attend  and  testify  in  the  same  manner,  upon  the  same  terms,  and 
subject  to  the  same  rules  of  examination,  as  any  witness  except  as  here- 
inafter provided. 
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Erdman  v.  Town  of  Walkerton. 


Evidence — Order  for  use.  of  in  f uture  action — Bill  to  perpetuate  testimony — 

Parties. 

The  Court  has  no  power  to  make  an  order  authorizing  the  use  in  a future 

action  of  evidence  taken  in  a pending  action. 

[March  31,  1892 .—Street,  J.] 

Motion  by  the  plaintiff  for  an  order  that  certain  deposi- 
tions of  the  plaintiff,  taken  de  bene  esse , might  be  used,  in 
the  event  of  his  death,  in  any  action  which  his  wife  or 
children  might  bring  against  the  defendants  under  Lord 
Campbell’s  Act ; or,  in  the  alternative,  that  an  order  might 
be  made  for  the  examination  of  the  plaintiff  viva  voce  on 
oath,  upon  notice  to  the  defendants,  and  that  the  deposi- 
tions so  taken  might  be  filed  in  Court  and  used  in  any 
action  which  the  plaintiff’s  wife  or  children  might  bring 
after  his  death  under  that  Act. 

The  affidavits  stated  that  the  plaintiff  met  with  an  in- 
jury by  reason  of  the  defendants’  negligence  (on  account 
of  which  this  action  was  brought)  and  that  he  was  at  the 
point  of  death  in  consequence ; that  he  was  alone  when  he 
met  with  the  injury;  and  that  his  evidence  was  necessary 
to  establish  the  facts.  This  action  was  begun  in  his  name, 
and  his  evidence  was  taken  de  bene  esse  under  Con.  Rule 
566.  It  was  not  expected  that  he  would  live  until  the 
trial,  and  this  motion  was  made  in  order  that  the  evidence 
so  taken  might  be  used  by  his  wife  and  children  in  any 
action  they  might  bring  under  Lord  Campbell’s  Act. 

The  motion  was  argued  before  Street,  J.,  in  Chambers 
on  the  30th  March,  1892. 

W.  H.  Blake,  for  the  plaintiff,  referred  to  Elliott  v.  Can- 
adian Pacific  R.  W.  Co.,  12  P.  R.  593 ; Wharton’s  Law  of 
Evidence,  3rd  ed.,  sec.  181 ; Taylor  on  Evidence,  8th  ed.,  p. 
423  and  p.  489  et  seq.;  Mitfordon  Pleading,  p.  148  ; Gresley 
-on  Evidence,  p.  142. 
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Douglas  Armour,  for  the  defendants,  referred  to  the  On- 
tario Judicature  Act,  R.  S.  0.  ch.  44,  secs.  21,  22,  23;  Con. 
Rule  566 ; Snell’s  Equity,  2nd  ed.,  p.  603  ; Story’s  Equity 
Jur.,  secs.  1505,  1508  ; Story’s  Equity  Pleadings,  8th  ed.,  p. 
298;  Daniell’s  Chy.  Practice,  6th  ed.,  pp.  402-3,  1512  et 
seq Ex  p.  Hewitt , 15  Q.  B.  D.  159. 

Judgment  was  delivered  on  the  following  day. 

Street,  J. — I have  clearly  no  power  in  the  case  now 
pending  to  make  such  an  order  as  is  asked  ; whether  such 
an  order  could  be  made  in  a future  action  is  a matter  which 
must  be  determined  when  such  an  action  is  brought.  The 
analogy  of  a bill  to  perpetuate  testimony  was  suggested ; 
but  such  bills  were  maintainable  not  by  the  parties  to  a 
pending  action  but  by  parties  possessing  rights  which  could 
not  be  enforced  at  the  time.  Whether  an  action  be  or  be 
not  now  maintainable  during  the  life  of  the  present  plain- 
tiff by  his  wife  and  children,  I cannot  now  be  asked  to 
determine. 

I have  no  alternative  but  to  dismiss  the  motion  with 
costs. 

See  Story’s  Equity  Jur.,  secs.  1509  to  1512;  In  re  Tay- 
leur,  L.  R.  6 Ch.  416. 
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Vansickle  v.  Boyd. 

Arrest — Order  for — Motion  to  set  aside — Affidavit — Mistake  in  plaintiff’s 
name — Nullity — Irregularity — Writ  of  summons — Indorsement  of  claim 
for  lien  on  land — Statement  in  affidavit — Intent  to  defraud. 

On  a motion  by  the  defendant  to  set  aside  an  order  for  his  arrest  in  an 
action  for  breach  of  promise  of  marriage,  the  plaintiff’s  affidavit  on 
which  the  order  was  based  was  headed  in  the  proper  style  of  cause,  and 
proceeded,  “ I,  Alberta  Jane  Boyd,  the  above  named  plaintiff,”  her 
name  being  Alberta  Jane  Vansickle,  and  was  signed,  “Berta  J.  Van- 
sickle  ” : — 

Held,  that  the  affidavit  was  not  a nullity,  but  the  mistake  therein  was 
merely  an  irregularity,  and  the  objection  thereto  should  have  been 
expressly  taken  in  the  notice  of  motion. 

The  writ  of  summons  was  indorsed  with  a claim  for  a lien  on  certain  land 
in  Ontario.  The  defendant  did  not  state  in  his  affidavit  that  he  owned 
any  land  ; while  the  plaintiff’s  counsel  stated  that,  notwithstanding 
the  indorsement,  he  had  no  knowledge  of  the  defendant’s  owning  any 
land  : — 

Held,  that  this  was  no  ground  for  setting  aside  the  arrest. 

The  plaintiff  stated  in  her  affidavit  on  which  the  order  of  arrest  was 
based  that  the  defendant,  taking  advantage  of  their  engagement,  had 
seduced  her,  and,  as  soon  as  he  discovered  that  she  was  with  child, 
went  to  the  United  States,  but  subsequently  returned  to  attend  his 
father’s  funeral,  and  was  then  about  to  quit  Ontario  with  intent  to 
defraud  her,  etc.  The  plaintiff’s  father  also  swore  to  the  intent ; while 
the  defendant,  though  filing  an  affidavit,  made  no  reference  to  his 
financial  condition  : — 

Held,  that  the  alleged  intent  was  sufficiently  disclosed. 

Toothe  v.  Frederick,  14  P.  R.  287,  and  Rogers  v.  Knowles,  ib.  290,  n., 
distinguished. 

[February  27,  1892. — The  Common  Pleas  Division .] 

This  was  a motion  on  behalf  of  the  defendant  to  set 
aside  an  order  of  the  local  Judge  at  Hamilton  for  the 
arrest  of  the  defendant,  and  the  proceedings  thereunder 
and  the  arrest,  and  for  the  delivery  up  of  the  bail  bond 
to  be  cancelled. 

The  action  was  for  damages  for  breach  of  promise  of 
marriage. 

In  Hilary  Sittings,  February  5th,  1892,  of  the  Common 
Pleas  Divisional  Court  (composed  of  Galt,  C.  J.,  and  Rose, 
J.),  Furlong  supported  the  motion,  and  referred  to  Town- 
send v.  Burns,  2 Cromp.  & J.  468, 471 ; Macpherson  v.  Lovie, 
1 B.  & C.  108;  Donegan  v.  Short,  12  P.  R.  58.9  ; Con.  Rule 
609 ; Graham  v.  Sandrinelli,  16  M.  &;  W.  191;  Lamer  v. 

62 — VOL.  XIV.  O.P.R. 


470  ONTARIO  PRACTICE  REPORTS.  [VOL. 

Busby,  5 P.  R.  356 ; U Argent  v.  Vivant , 1 East  330  ; 
Toothe  v.  Frederick,  14  P.  R.  287  ; Rogers  v.  Knowles,  14 
P.  R.  290,  note ; Cameron  v.  Cusack,  17  A.  R.  439. 

F.  Fitzgerald , contra,  referred  to  R.  S.  O.  ch.  67; 
Darner  v.  Busby,  5 P.  R.  356,  394;  Brown  v.  Riddell, 
13  C.  P.  457,  460;  Jones  v.  Gress,  25  U.  C.  R.  594,  597  ; 
Yarwood  v.  Hart,  16  0.  R.  23  ; Watson  v.  Charlton,  40 
U.  C.  R.  142 ; Robertson  v.  Coulton,  9 P.  R.  16  ; Regina  v. 
Stewart,  8 P.  R.  297,  300. 

Judgment  was  delivered  on  the  27th  February,  1892. 

Rose,  J. — The  first  ground  argued  was  that  no  cause  of 
action  was  shewn,  the  affidavit  not  shewing  an  assent  of 
the  plaintiff  to  the  alleged  promise  of  marriage  by  the 
defendant.  This  ground  was  taken  without  sufficient  con- 
sideration of  the  plaintiff’s  affidavit,  clause  2 of  which  sets 
out  that  “ The  said  defendant  promised  to  marry  me,  this 
deponent,  and  I promised  to  marry  him,  the  said  defendant.” 

The  second  ground  taken  and  argued  was  that  there 
was  no  corroboration  of  the  plaintiff  as  to  the  alleged 
promise.  This  point,  I think,  was  not  well  taken,  as  the 
plaintiff’s  father  makes  an  affidavit  in  the  last  clause  of  which 
he  says :: — “ The  said  defendant  frequently  visited  my  said 
daughter  at  my  house  for  over  a year  as  a suitor  for  my 
daughter’s  hand,  and  it  was  always  understood  by  me  that 
he  and  my  said  daughter  were  to  be  married.”  Yarwood 
v.  Hart,  16  O.  R.  23,  is,  I think,  an  authority  for  the 
plaintiff. 

It  was  further  objected  that  the  plaintiff  was  misde- 
scribed in  her  affidavit. 

This  ground  has  given  me  much  trouble. 

The  style  of  cause  is  “ Between  Alberta  Jane  Vansickle, 
Plaintiff,  and  John  Boyd,  Defendant.”  The  first  clause  of 
the  affidavit  is — “ I,  Alberta  Jane  Boyd,  of  the  township 
of  Beverley,  in  the  county  of  Wentworth,  spinster,  the 
above  named  plaintiff,  make  oath  and  say.”  The  signature 
of  the  deponent  is  “ Berta  J.  Vansickle.” 
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The  question  to  be  determined  is  whether  the  mis- 
description of  the  plaintiff  is  an  irregularity  or  whether 
the  affidavit  is  a nullity.  A fair  test  of  this,  I think,  is  : 
would  perjury  lie  upon  this  affidavit  ? 

If  the  misdescription  is  a mere  irregularity,  then  the 
defendant  fails,  as  to  it,  for  non-compliance  with  the  pro- 
visions of  Rule  534. 

Rule  534  provides — “ A notice  of  motion  to  set  aside 
any  proceeding  for  irregularity  must  specify  clearly  the 
irregularity  complained  of  and  the  several  objections  in- 
tended to  be  insisted  on.” 

The  only  ground  to  which  this  objection  is  referable  is 
number  six  in  the  notice  of  motion  : “ And  that  the  said 
affidavits  shew  on  their  face  irregularities,  omissions,  and 
contradictions  which  render  them  insufficient  warrant  for 
the  issue  of  or  granting  of  such  order.” 

This  is  clearly  not  a compliance  with  the  provisions  of 
Rule  534. 

The  only  authority  cited  to  us  was  one  by  the  defen- 
dant’s counsel,  namely,  D' Argent  v.  Vivant,  1 East  330, 
which  does  not  afford  much  assistance. 

The  plaintiff’s  counsel  said  that  he  was  not  provided 
with  authorities,  as  he  was  taken  by  surprise  by  the 
objection,  having  no  notice  of  it  in  the  notice  of  motion. 

An  affidavit  may  contain  such  irregularities  as  will  pre- 
vent the  Court  acting  upon  it  or  receiving  it,  without 
being  a nullity  so  as  to  prevent  perjury  lying.  See  Regina 
v.  Christian , Car.  & M.  388,  where  in  answer  to  certain 
objections  Lord  Denman,  C.  J.,  said,  at  p.  393  : “ All  those 
authorities  go  merely  to  the  non-reception  of  the  affidavits. 
The  Courts  are  quite  right  in  not  receiving  affidavits  which 
are  not  properly  entitled  ; but  I do  not  think  the  question 
whether  there  be  perjury  or  not  depends  on  the  rule  as  to 
intitling  being  strictly  complied  with.” 

In  Regina  v.  Christian  perjury  was  held  to  lie,  although 
in  the  style  of  cause  the  names  of  all  the  parties  did  not 
appear,  it  being  stated  in  argument  that  the  rule  was  that 
in  the  title  of  the  affidavit  the  names  of  all  the  plaintiffs 
and  defendants  should  be  stated. 
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In  Rex  v.  Hailey , 1 C.  & P.  258,  Littledale,  J.,  said 
that  the  omission  of  the  form  directed  by  this  and  other 
Courts  to  be  used  in  the  jurat  to  affidavits  might  be  an 
objection  to  their  being  received  in  a Court  whose  rules  and 
regulations  the  party  has  neglected  to  comply  with  ; but  he 
was  of  the  opinion  that  the  perjury  was  complete  at  the 
time  the  affidavit  was  sworn,  and,  although  it  could  not  be 
used  in  the  Court  for  which  it  was  prepared,  that  neverthe- 
less perjury  might  be  assigned  upon  it. 

It  is  therefore  clear  that  an  indictment  for  perjury  lies 
notwithstanding  that  the  affidavit  is  so  irregular  in  form 
as  to  warrant  the  Court  in  rejecting  it  under  the  Rules. 

In  the  present  case  it  will  be  observed  that,  apart  from 
the  misnomer  of  the  plaintiff,  the  affidavit  is  in  due  form. 
The  plaintiffs  name  appears  in  the  style  of  cause,  and  the 
deponent  is  described  as  “ the  above  named  plaintiff.” 
The  signature,  although  a contraction,  is  that  of  the  plain- 
tiff. That  no  objection  can  well  be  taken  to  the  signature 
is,  I think,  manifest  without  authority. 

If  authority  were  needed,  I think  Hands  v.  Clements , 1 
D.  & L.  379,  furnishes  it.  There  the  affidavit  purported 
to  be  made  by  Edward  Charles  Pownall.  The  signature  was 
Charles  E.  Pownall.  The  Court  stated  that  there  was  no 
weight  in  the  objection  ; that  if  the  statements  were  false 
the  deponent  might  be  indicted  upon  the  affidavit. 

In  Perkins  v.  Connolly , 4 O.  S.  2,  the  Court,  upon  the 
objection  being  taken,  on  a motion  to  set  aside  a writ  of 
ca.  sa.,  that  the  plaintiff’s  second  Christian  name  was  not 
written  in  full  but  an  initial  letter  only  inserted,  held,  that 
as  the  plaintiff’  was  plainly  identified  by  being  described 
in  the  affidavit  as  “ plaintiff  in  the  above  suit,”  so  that 
there  could  be  no  doubt  as  to  the  person,  proceedings 
should  not  be  set  aside,  and  the  motion  was  accordingly 
dismissed. 

In  Voce  v.  Lawrence , 4 McLean,  U.  S.  Cir.  Ct.,  203, 
the  Circuit  Court  of  the  United  States  for  Illinois  held 
as  follows  : “ The  third  objection  is  that  the  name  of  the 
plaintiff’  was  erroneously  stated  in  the  deposition.  The 
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word  Anderson  was  used  instead  of  Yoce  in  the  body 
of  the  deposition,  but  this  caused  no  uncertainty,  as 
reference  is  made  to  the  plaintiff — his  name  being  cor- 
rectly stated  in  the  title  of  the  case.  ‘ Anderson,  the 
above  plaintiff,’  could  not  mislead  any  one.” 

In  the  affidavit  before  us  if  the  words  “ Alberta  Jane 
Boyd  ” were  left  out  of  the  first  clause  of  the  affidavit, 
there  could  of  course  be  no  question,  for  the  style  of  cause 
being  in  proper  form  and  the  first  clause  reading  “ I,  the 
above  named  plaintiff,”  and  the  deponent  having  affixed 
her  signature  to  the  affidavit,  there  would  be  no  misleading 
or  misdescription. 

Then,  the  fact  being  that  the  plaintiff  swore  to  the 
affidavit  in  question,  it  being  in  a suit  in  Court,  and  the 
oath  being  administered  by  a duly  authorized  commis- 
sioner, could  the  misdescription  of  the  deponent  in  the 
first  clause  of  the  affidavit  be  any  defence  to  an  indictment 
for  perjury  if  any  statement  in  the  affidavit  be  false  ? I 
think  clearly  not. 

Both  on  reason  and  on  authority,  I have  come  to  the 
conclusion,  I think  I may  say  without  doubt,  that  perjury 
would  lie  upon  this  affidavit ; that  the  affidavit  is  therefore 
not  a nullity  but  contains  a sworn  statement  of  facts  by 
the  plaintiff;  and  that,  while  the  misnomer  is  an  irregularity 
to  which  effect  might  be  given  if  properly  objected  to, 
on  this  motion,  the  ground  not  having  been  taken,  we  are 
not  obliged  to  give  effect  to  it,  but  in  accordance  with  the 
practice  must  refuse  to  yield  to  the  objection. 

There  is  a class  of  cases  such  as  Beauchamp  v.  Cass , 1 
P.  R.  291,  where  there  was  a variance  between  the  style  of 
cause  in  the  affidavit  and  that  of  the  original  proceedings. 
This  is  not  that  case,  and  such  authorities  as  are  referred 
to  in  that  decision  do  not  assist  us.  One  can  easily  see 
that  there  would  be  a difficulty  in  proving  in  what  cause 
the  alleged  perjury  took  place  if  the  affidavit  which  was 
relied  upon  as  shewing  the  false  statement  were  in  one 
style  of  cause,  and  the  suit  in  which  the  perjury  was 
alleged  to  have  taken  place  was  in  another  style  of  cause. 
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It  was  also  urged  before  us  that  the  writ  shews  that 
the  defendant  had  200  acres  of  land.  This  was  relied  upon 
as  an  answer  to  the  claim  that  the  defendant  was  about  to 
leave  the  country  with  intent  to  defraud.  The  writ  was 
referred  to,  and. therein  the  plaintiff  claims  alien  upon  the 
north  half  of  lot  twenty  in  the  second  concession  of 
Ancaster,  in  the  county  of  Wentworth,  and  the  north 
half  of  lot  seventeen  in  the  first  concession  of  the  said 
township.  One  may  not  approve  of  the  practice  which 
the  plaintiff  has  adopted  of  endeavouring  to  hold  the 
defendant’s  land,  if  he  possess  any,  by  the  misuse  of  the 
practice  of  the  Court ; but,  as  the  defendant  in  his  affidavit 
which  he  files  does  not  state  that  he  owns  that  or  any 
other  property  now  in  this  province,  and  as  the  plaintiff’s 
counsel  stated  that  he  was  not  aware  that  the  defendant 
had  any  interest  in  the  lands  in  question,  I think  the 
defendant  cannot  ask  the  Court  to  take  as  proven  that 
which  he  will  not  state  in  his  affidavit. 

It  was  finally  urged  upon  us  that  there  was  no  evidence 
supporting  the  statement  that  the  plaintiff  was  about  to 
quit  the  country  with  intent  to  defraud  his  creditors. 

The  plaintiff  states  that  the  defendant,  taking  advantage 
of  the  relation  existing  between  them  in  consequence  of 
the  engagement  to  marry,  seduced  her,  and  that  learning  of 
her  condition  he  left  the  country  and  went  to  the  United 
States ; that  he  returned  to  attend  his  father’s  funeral,  and 
was  about  again  to  quit  the  country  with  intent  to  defraud 
her. 

The  defendant,  relying  upon  such  cases  as  Toothe  v.  Fred- 
erick, 14  P.  R.  287,  and  Rogers  v.  Knowles , referred  to  in 
a foot  note  to  Toothe  v.  Frederick,  p.  290,  takes  the  ground 
that  without  evidence  that  theRefendant  is  withdrawing 
assets  from  this  province  or  putting  the  plaintiff  in  a worse 
position  in  regard  to  the  recovery  of  her  claim  by  his 
withdrawal,  it  cannot  be  held  that  he  is  about  to  depart 
with  intent  to  defraud. 

I think  that  is  not  the  fair  construction  to  be  placed 
upon  the  decisions  referred  to.  If  a debtor,  making  no 


XIV.] 


VAfrSICKLE  V.  BOYD. 


475 


provision  for  the  payment  of  his  debts,  is  about  to  leave 
this  country,  I think,  having  regard  to  the  decisions  which 
have  heretofore  governed  the  Courts,  he  must  be  held 
primd  facie  to  be  leaving  with  intent  to  defraud  his  credi- 
tors. He  may  answer  that  by  shewing,  as  in  Toothe  v. 
Frederick , that  he  had  made  an  assignment  of  all  his  effects 
and  was  leaving  the  province  not  for  the  purpose  of  de- 
frauding his  creditors  but  for  the  purpose  of  seeking  a 
means  of  livelihood  elsewhere.  But  in  the  absence  of  evi- 
dence of  such  facts,  I think  the  primd  facie  case  of  the 
plaintiff  must  be  held  to  be  made  out. 

In  the  present  case  the  defendant  files  an  affidavit,  but 
makes  no  reference  whatever  to  his  financial  position ; and  it 
is  consistent  with  anything  that  appears  in  his  affidavit  that 
if  he  had  been  permitted  to  leave  the  province  he  would 
have  taken  with  him  assets  quite  sufficient  to  meet  any 
claim  that  the  plaintiff  might  have  against  him.  The  plain- 
tifl  and  her  father  pledge  their  oaths  that,  to  their  belief, 
he  was  about  to  leave  the  province  with  intent  to  defraud 
his  creditors;  and,  in  the  absence  of  any  statement  of  fact 
to  the  contrary  by  the  defendant  with  reference  to  his 
property,  I do  not  think  the  cases  to  which  I have  referred 
can  be  held  to  assist  him. 

Cameron  v.  Cusack , 17  A.  It.  489,  which  was  cited  on 
behalf  of  the  defendant,  is  not  an  authority  that  the  de- 
fendant in  an  action  for  breach  of  promise  of  marriage 
may  not  be  arrested  under  a capias.  The  decision  proceeds 
upon  an  entirely  different  ground,  and  affords  the  defendant 
no  assistance  on  this  motion. 

The  affidavits  of  the  plaintiff  have  been  prepared  in  the 
most  careless  manner.  That  sworn  to  by  the  plaintiff’s 
father  was  prepared  for  use  in  an  action  for  seduction  of 
the  daughter  brought  by  the  father  against  this  defendant, 
and  contains  statements  which  are  entirely  irrelevant  to 
the  issue  in  this  action  and  are  not  in  accordance  with  the 
facts.  The  irregularity  in  the  plaintiff’s  affidavits,  to  which 
reference  has  already  been  made,  invited  this  motion ; and  I 
think,  in  view  of  the  nature  of  the  material  which  has  been 
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spread  before  us,  we  shall  be  exercising  a wise  discretion  in 
dismissing  the  motion  without  costs. 


Galt,  C.  J.,  concurred. 


Donahue  v.  Johnston. 

Discovery — Production  oj  documents — Privilege — Letters. 

Letters  written  by  the  defendant  to  a third  person,  who  was  a principal 
in  the  transactions  out  of  which  the  action  arose,  and  letters  written 
by  such  third  person  to  the  defendant  : — 

Held , privileged  from  production  in  the  action,  where  it  appeared  that 
they  were  written  after  the  plaintiff  had  threatened  litigation,  and  in 
consequence  of  the  advice  of  the  defendant’s  solicitor,  in  the  endeavour 
on  the  part  of  the  defendant  to  obtain  information  for  the  purposes  of 
the  threatened  litigation. 

[March  1,  1892. — Mr.  Winchester .] 
[March  24,  1892. — Boyd,  C.] 

One  Andrew  T.  Smith  bought  goods  from  the  defendant 
at  the  price  of  $900,  under  a conditional  sale  agreement, 
whereby  the  defendant  had  a lien  on  the  goods  for  the  part 
of  the  purchase  money  unpaid.  The  plaintiff  had  a chattel 
mortgage  from  Smith  on  the  goods,  subsequent  to  the 
defendant’s  lien.  Default  being  made  under  the  conditional 
sale  agreement,  the  defendant  took  possession  of  the  goods  ; 
and  while  he  was  in  possession  an  agreement  was  made 
between  the  plaintiff  and  defendant  and  Smith,  to  the  effect 
that  the  defendant  should  take  the  goods  and  realize  upon 
them,  and  account  for  the  proceeds ; and  the  defendant 
took  the  goods  accordingly. 

The  plaintiff  now  brought  this  action,  claiming  that  the 
agreement  was  that  the  defendant  should  sell  the  goods  at 
a loss  of  not  more  than  $200  upon  the  original  price,  and  pay 
first  his  own  claim,  then  the  plaintiff’s,  and  pay  the  balance 
(if  any)  to  Smith ; and  the  plaintiff  asked  for  an  account 
on  this  basis. 
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The  plaintiff  made  a motion  for  an  order  for  a further 
and  better  affidavit  on  production  of  documents  from  the 
defendant,  seeking  to  obtain  discovery  of  certain  letters 
written  by  Smith  to  the  defendant  and  by  the  defendant  to 
Smith.  Tt  appeared  that  the  defendant,  by  the  advice  of 
his  solicitor,  after  litigation  had  been  threatened,  had  en- 
deavoured to  obtain  information  from  Smith  as  to  his  views 
and  recollection  of  the  matters  in  question,  for  the  purposes 
of  such  litigation,  and  that  the  letters  were  written  in  conse- 
quence. The  facts  as  to  this  are  more  fully  stated  in  the 
judgment  of  Mr.  Winchester. 

The  motion  was  argued  before  Mr.  Winchester,  an  official 
referee,  sitting  for  and  at  the  request  of  the  Master  in 
Chambers,  on  the  26th  February,  1892. 

Walter  Read,  for  the  plaintiff. 

John  MacGregor , for  the  defendant. 

In  addition  to  the  cases  cited  in  the  judgment,  the  fol- 
lowing were  referred  to  by  counsel : — Betts  v.  Grand 
Trunk  R.  W.  Go.,  12  P.  R.  86,  634  ; Friend  v.  London , 
Chatham,  and  Dover  R.  W.  Go.,  2 Ex.  D.  437  ; Mostyn  v. 
I Vest  Mostyn  Goal  Go.,  34  L.  T.  531 ; Kyshe  v.  Holt,  W. 
N.,  1888,  p.  128  ; Vetter  v.  Schreiber,  53  J.  P.  39;  Benbow 
v.  Low,  16  Ch.  D.  93. 

Judgment  was  delivered  on  the  1st  March,  1892. 

Mr.  Winchester. — What  the  plaintiff  wants  is  the  pro- 
duction and  inspection  of  certain  letters  received  by  him 
from  one  Smith,  the  debtor,  from  whom  the  goods  in 
question  were  received,  and  also  letters  written  by  the 
defendant  to  Smith. 

The  defendant  claims  privilege  on  the  ground  that  these 
letters  were  received  and  written  after  litigation  had  been 
threatened,  and  in  his  examination  he  so  states  that  they 
were,  although  as  to  the  first  letter  from  Smith  he  states  that 
it  was  received  before  he  had  written  Smith.  He,  however, 
supplements  this  by  an  affidavit  in  which  he  states  that> 
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although  he  had  not  written,  he  had  seen  Smith’s 
mother,  and  that  the  letter  was  written  in  consequence. 

Mr.  Read , for  plaintiff,  and  Mr.  MacGregor,  for  defendant, 
referred  to  the  following  cases  during  the  argument: 
Anderson  v.  Bank  of  British  Columbia,  2 Ch.  D.  644 ; 
Bustros  v.  Whyte , 1 Q.  B.  D.  423  ; Southwark  and  Vauxhall 
Water  Co.  v.  Quick,  3 Q.  B.  D.  315  ; Owen  v.  Wynn,  9 Ch. 
D.  29  ; Wheeler  v.  Le  M archant,  17  Ch.  D.  675  ; Kennedy 
v.  Lyell,  23  Ch.  D.  387 ; McCorquodale  v.  Bell,  1 C.  P. 
D.  471 ; The  Theodor  Korner,  38  L.  T.  N.  S.  818;  Ingilby 
v.  Shafto,  33  Beav.  31 ; O’Shea  v.  Wood,  7 Times  L.  R.  437. 

I have  carefully  read  and  considered  the  authorities  cited 
and  many  others,  and  ani  of  opinion  that  the  facts  in  this 
case  come  within  the  cases  of  Wheeler  v.  Le  Marchant  and 
Kennedy  v.  Lyell.  In  the  former  it  was  held  by  the  Master 
of  the  Rolls  that  “ the  evidence  obtained  by  the  solicitor, 
or  by  his  direction,  or  at  his  instance,  even  if  obtained  by 
the  client,  is  protected  if  obtained  after  litigation  has  been 
commenced  or  threatened,  or  with  a view  to  the  defence  or 
prosecution  of  such  litigation.” 

In  Kennedy  v.  Lyell  Lord  Justice  Baggallay  states  in 
approval  of  the  principle  laid  down  in  Wheeler  v.  Le  Mar- 
chant,  “ That,  I think,  is  a very  clear  and  very  distinct 
statement  of  the  rule.  It  is  a rule  by  which,  as  it  has  been 
laid  down  in  this  Court,  I feel  myself  bound,  and  not  only 
so,  but  I assent  fully  and  entirely  to  what  is  there  stated.” 

In  the  same  case  Lord  Justice  Cotton,  at  p.  404,  states 
the  principle  to  be  as  follows : “ There  is  also  another 
principle,  that  no  one  is  to  be  fettered  in  obtaining  materials 
for  his  defence,  and  if  he  for  the  purpose  of  his  defence 
obtains  evidence,  the  adverse  party  cannot  ask  to  see  it 
before  the  trial.  I do  not  think  that  this  principle  applies 
here,  but  .1  mention  it  that  I may  not  be  supposed  to  limit 
protection  to  the  simple  professional  privilege  which 
arises  where  information  has  been  obtained  through  a 
solicitor.” 

The  cases  relied  on  by  the  plaintiff  were  cases  where 
the  letters  asked  to  be  produced  were  between  the  agent  of 
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the  litigant  and  the  litigant  himself,  and  therefore  held 
to  be  in  the  custody  of  the  litigant  without  privilege. 
Had  no  affidavit  been  filed,  I would  have  certainly  granted 
the  order  as  to  the  first  letter  on  the  examination  of  the 
defendant;  in  consequence  of  the  production  of  this  affi- 
davit on  the  return  of  the  motion,  the  motion  as  to  such 
letter  is  defeated.  The  costs -will  therefore  be  costs  in  the 
cause. 

The  plaintiff  appealed  from  this  decision  and  his  appeal 
was  argued  before  Boyd,  C.,  in  Chambers,  on  the  21st  March 
1892,  by  the  same  counsel. 

Judgment  was  delivered  on  the  24th  March,  1892. 

Boyd,  C. — I agree  entirely  with  Mr.  Winchester’s  judg- 
ment. The  weight  of  authority  is  in  favour  of  the  exten- 
sion of  privilege  to  the  communications  sought  to  be 
inspected  by  the  applicant.  Besides  the  cases  cited,  I refer 
to  the  opinions  of  Brett,  M.  B.,  and  Bindley,  L.  J.,  in 
McCorquodale  v.  Bell , 1 C.  P.  D.  at  pp.  476  and  481 ; 
Nordon  v.  Defries , 8 Q.  B.  D.  508. 

The  order  is  affirmed  with  costs  in  the  cause  in  any 
event  to  the  defendant. 
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Hogaboom  v.  Lunt. 

Hogaboom  v.  McDonald. 

Notice  of  trial — Rule  654 — “ Next  sitting  of  the  Court” — Assizes — 
Chancery  Sittings. 

The  plaintiff  gave  notice  of  trial  for  the  Toronto  Assizes,  which  was 
earlier  than  the  Chancery  Sittings,  and  the  defendants  gave  notice  of 
trial  for  the  Chancery  Sittings.  The  actions  could  properly  have  been 
tried  at  either.  In  consequence  of  the  state  of  the  Assize  docket  it 
seemed  probable  that  the  actions  would  really  be  sooner  tried  if  set 
down  for  the  Chancery  Sittings  : — 

Held,  that  the  Assizes  was,  and  the  Chancery  Sittings  was  not,  “ the  next 
sitting  of  the  Court,”  and  the  defendants  were,  therefore,  not  within 
their  right,  under  Rule  654,  in  giving  notice  of  trial  for  the  latter. 

[March  25,  1892. — Mr.  Winchester.  ] 
[April  1,  1892. — Meredith , J.] 

Motion  by  the  plaintiff  to  set  aside  the  notices  of  trial 
served  by  the  defendants  respectively,  and  for  trial  of  the 
actions  in  accordance  with  the  plaintiff’s  notices  of  trial. 


The  motion  was  argued  before  Mr.  Winchester,  an 
official  referee,  sitting  for  the  Master  in  Chambers,  on  the 
24th  March,  1892. 

G.  Millar , for  the  plaintiff. 

W.  H.  BlaJce , for  the  defendants. 

Judgment  was  delivered  on  the  following  day. 

Mr.  Winchester: — It  appears  that  the  defendants 
served  notices  of  trial  for  the  Toronto  Chancery  Sittings 
commencing  on  the  20th  of  April,  1892,  and  that  the 
plaintiff  has  also  served  notices  for  the  Toronto  Assizes 
commencing  on  the  28th  March,  1892. 

Both  services  are  in  time,  and  it  is  admitted  that  both 
parties  had  a right  under  Rule  654  * to  give  notice  of  trial 
for  the  next  sitting  of  the  Court.  Mr.  Blake  contends,  and 

* 654. — After  the  close  of  the  pleadings  either  party  may  give 
notice  of  trial  for  the  next  sitting  of  the  Court  which  shall  be  not  less 
than  ten  days  thereafter. 
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there  is  a great  deal  of  force  in  what  he  states,  that 
although  the  Assizes  in  order  of  time  commence  before  the 
Chancery  Sittings,  yet  these  actions,  if  entered  at  the 
Assizes,  cannot,  as  far  as  one  can  see,  be  reached  before 
they  will  if  to  be  tried  at  the  Chancery  Sittings. 

I am  of  opinion  that  in  consequence  of  the  state  of  the 
Assize  list  at  the  present  time,  this  contention  is  correct. 

The  question,  then,  is  whether  the  Rule  permits  a de- 
fendant to  give  notice  of  trial  for  a sitting  of  the 
Court  at  which,  although  commencing  at  a date  subsequent 
to  the  Assize,  and  therefore  not  the  next  sitting  of  the 
Court  after  the  close  of  the  pleadings,  the  trial  might  take 
place  earlier  than  if  entered  at  the  next  sitting  of  the 
Court. 

In  Shaw  v.  Crawford , 13  P.  R.  219,  Mr.  Dalton  held 
that  the  expression  “ next  sitting  of  the  Court  ” meant  the 
next  sitting  of  the  High  Court,  at  which  the  issues  could 
be  tried,  whether  an  assize  or  a sitting  of  the  Court  of 
Chancery,  and  as  either  party  could  give  notice  of  trial 
for  the  next  sitting,  the  plaintiff  could  not  take  away  the 
defendant’s  right  by  giving  a notice  of  trial  for  a sitting 
more  distant  than  the  next  sitting  by  some  eight  weeks. 

The  fact  that  the  action  might  not  be  tried  at  the 
Assizes  any  sooner  than  if  entered  at  the  Chancery  Sit- 
tings, owing  to  the  state  of  the  assize  list,  appears  to 
have  been  considered  by  the  learned  Master;  for  at  the  end 
of  his  judgment  he  adds  : “ But  there  is  this  to  be  thought 
of  by  the  defendant : in  the  state  of  the  business  at  our 
assize,  is  there  any  probability  of  the  case  being  reached  ? ” 

I consider  that  the  expression  in  the  Rule  “ next  sitting 
of  the  Court”  has  the  meaning  applied  to  it  by  the 
Master  in  Chambers,  and  that  it  is  not  open  to  the  conten- 
tion that  in  consequence  of  the  state  of  the  list  at  an 
assize  or  sitting,  such  an  assize  or  sitting  is  not  in  reality 
the  next  sitting  of  the  Court;  if  it  were,  there  would 
always  be  difficulty  in  ascertaining  how  long  certain  cases 
would  probably  last,  etc.  The  order  Will  go  setting  aside 
the  defendants’  notices  of  trial,  but  there  need  be  no  loss 
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occasioned  by  the  entering  of  the  actions  for  the  Chancery 
Sittings ; let  such  entering  stand  for  the  Assize.  The  order 
can  provide  for  this.  Costs  of  the  motion  to  the  plaintiff 
in  the  cause. 

The  defendants  appealed  from  this  decision,  and  the  ap- 
peal was  argued  before  Meredith,  J.,  in  Chambers,  on  the 
28th  March,  1892. 

W.  H.  Blake,  for  the  defendants. 

W.  R.  Smyth,  for  the  plaintiff. 

Judgment  was  delivered  on  the  1st  April,  1892. 

Meredith,  J. : — The  defendants’  right  was  to  give  notice 
of  trial  for  the  next  sitting  of  the  court  to  be  held  at 
the  place  of  trial  not  less  than  ten  days  after  the  close  of 
the  pleadings. 

The  Rules  are  not  quite  free  from  doubt,  perhaps,  upon 
this  and  like  questions ; for  instance,  no  express  provision 
for  either  party  giving  notice  of  trial  for  any  but  the 
“ next  sitting  ” is  made  ; but  the  only  conclusion  to  be 
reached  from  them  in  this  respect  seems  to  me  to  be  that  a 
plaintiff’s  right  of  conduct  of  his  action  is  not  interfered 
with  beyond  giving  to  defendants  a right  to  give  notice  of 
trial  for  the  “ next  sitting  giving  the  word  “ next  ” its 
full  and  ordinary  meaning,  “ nearest  ” or  “ nighest : ” see 
Queen  v.  Surrey,  6 Q.  B.  D.  100,  and  Booth  v.  Vicars , 
13  L.  J.  Ch.  147. 

The  Assizes  were,  and  the  special  sittings  were  not, 
“ the  next  sitting  of  the  Court.  ” The  defendants,  there- 
fore, were  not  within  their  right  in  giving  notice  of  trial 
for  the  latter ; and  the  plaintiff’s  notice  of  trial  for  the 
Assizes  was  regular. 

If  the  pleadings  had  been  closed  six  weeks  before  the 
commencement  of  the  Assizes,  and  no  notice  of  trial  had 
been  given,  the  plaintiff  would  have  been  liable  to  have 
had  his  action  dismissed  for  want  of  prosecution  under 
Rule  647. 
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The  order  appealed  against  is  right,  and  the  appeal  is 
dismissed  ; but  as  no  reason  has  been  suggested  for  the 
plaintiff’s  course,  except  the  delay  which  is  very  sure  to 
follow  from  it,  and  as  the  practice  in  question  was  not  well 
settled,  it  is  not  a case  for  giving  him  costs. 

The  appeal  is  therefore  dismissed  without  costs. 


McGill  v.  McDonell. 

Jury  notice — Action  to  establish  will,  etc. — R.  S.  0.  ch.  JJ,  sec , 77 — Notice 
of  trial  by  defendant — Rule  654 — N'otice  of  motion  for  judgment. 

An  action  for  an  injunction  and  to  establish  a will  and  for  the  construc- 
tion of  the  will  and  an  account  is  one  that  was  peculiarly  within  the 
exclusive  jurisdiction  of  the  Court  of  Chancery  prior  to  the  Adminis- 
tration of  Justice  Act  of  1873,  and  should,  therefore,  be  tried  without 
a jury,  unless  otherwise  ordered,  by  virtue  of  sec.  77  of  the  Judicature 
Act,  R.  S.  0.  ch.  44 ; and  a jury  notice  given  in  such  an  action  will  be 
struck  out. 

Re  Lewis,  Jackson  v.  Scott,  IIP.  R.  107,  followed. 

Under  Rule  654  the  defendant  has  a right  to  give  notice  of  trial  for  the 
next  sitting  of  the  Court,  and,  if  such  notice  is  regular,  the  plaintiff 
cannot  interfere  with  such  right  by  giving  notice  for  a more  distant 
sitting. 

It  is  the  duty  of  a defendant,  setting  a case  down  for  trial,  to  give  notice 
of  trial  to  all  the  other  parties ; and  if  some  of  them  are  defendants 
who  have  not  appeared,  and  it  is  necessary  to  give  them  notice  of  motion 
for  judgment,  such  notice  should  be  for  the  same  time  and  place  as  the 
notice  of  trial. 

[March  26,  1892. — Mr.  Winchester.] 

Motion  on  behalf  of  the  plaintiff  for  an  order  to  set 
aside  the  jury  notice  given  on  behalf  of  the  defendant  Rob- 
inson, on  the  ground  that  the  action  was  not  a proper  one  to 
be  tried  by  a jury,  and  that  the  action  should  proceed  to 
trial  at  the  Chancery  Sittings  ; and  to  set  aside  the  notice 
of  trial  served  by  the  same  defendant  for  the  Assizes,  on 
the  ground  that  all  the  defendants  had  not  been  served 
with  such  notice. 


The  motion  was  argued  before  Mr.  Winchester,  an 
official  referee,  sitting  for  and  at  the  request  of  the  Master 
in  Chambers,  on  the  25th  March,  1892. 


484 


ONTARIO  PRACTICE  REPORTS. 


[VOL. 


Masten,  for  the  plaintiff. 

Frank  Denton , for  the  defendant  Robinson. 

Judgment  was  delivered  on  the  following  day. 

Mr.  Winchester. — The  action  is  brought  for  an  in- 
junction, and  to  establish  a will  and  codicil,  and  for  the 
construction  by  the  Court  of  such  will  and  codicil,  and  an 
account  by  the  executors  and  administrators  of  the  estate. 
It  is  therefore  one  that  was  peculiarly  within  the  exclusive 
jurisdiction  of  the  Court  of  Chancery  at  the  time  of  the 
passing  of  the  Administration  of  Justice  Act  :*  Re 
Lewis , Jackson  v.  Scott,  11  P.  It.  107  ; and  the  jury  notice 
must  be  set  aside. 

The  defendant  Robinson  has  served  notice  of  trial  on 
the  plaintiff  and  his  co-defendants,  other  than  the  defen- 
dants Ann  Jane  McDonell  and  Ansley  Jones,  who  have 
not  appeared  to  the  action,  for  the  Assizes  commencing  on 
the  28th  March  inst.,  and  the  plaintiff  has  served  notice  of 
trial  for  the  Chancery  Sittings  commencing  on  the  20th 
April  next. 

Under  Rule  654  the  defendant  has  aright  to  give  notice 
of  trial  for  the  next  sitting  of  the  Court,  and  if  such 
notice  is  regular  the  plaintiff  cannot  interfere  with  such 
right  by  giving  notice  of  trial  for  a more  distant  sitting. 

It  has  been  decided  by  the  Chancellor  in  McLean  v. 
Thompson , 9 P.  R.  553,  that  the  former  practice  prevailing 
in  England  which  permitted  one  defendant  to  set  down  a 
cause  and  serve  the  plaintiff  with  a subpoena  to  hear 
judgment,  when  it  devolved  on  the  plaintiff  to  serve  the 
other  defendants,  has  been  abolished  by  the  present  Rules, 
and  that  it  is  now  the  duty  of  a defendant  setting  a case 
dowm  for  trial  to  give  notice  of  trial  to  all  the  other  parties 
to  the  cause. 

* Section  77  of  the  Judicature  Act,  R.  S.  O.  ch.  44,  provides  : — “ Sub- 
ject to  the  Rules  of  Court,  all  causes,  matters,  and  issues,  over  the 
subject  of  which  prior  to  the  Administration  of  Justice  Act  of  1873,  the 
Court  of  Chancery  had  exclusive  jurisdiction,  shall  be  tried  without  a 
jury,  unless  otherwise  ordered.” 
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The  defendant  has  not  served  notice  on  the  two  defen- 
dants who  have  not  appeared  to  the  writ,  and  it  is  con- 
tended on  his  behalf  that  it  is  unnecessary  to  serve  such 
defendants,  but  that  if  necessary  he  has  sufficient  time 
within  which  to  give  them  notice  before  the  trial ; that  all 
that  is  necessary,  so  far  as  such  defendants  are  concerned, 
is  to  move  for  judgment  on  the  pleadings,  and  that  two 
days’  notice  before  such  motion  is  made  will  be  sufficient. 

I do  not  think  it  a proper  practice  to  make  motions  for 
judgment  returnable  before  a Judge  at  nisi  prius  at  a 
time  different  from  the  trial  of  the  action.  The  former 
practice  of  the  Court  of  Chancery  was  to  serve  the  notice 
of  hearing  upon  all  the  defendants — those  against  whom 
the  bill  had  been  taken  pro  confesso,  as  well  as  upon  those 
who  had  answered — for  the  same  time,  and  I consider  that 
is  still  the  proper  and  more  convenient  practice  to  follow : 
Fuller  v.  Richmond , 2 Gr.  at  p.  44. 

It  is  necessary  to  give  the  absent  defendants  notice 
of  the  trial,  or  rather  of  motion  for  judgment  on  the 
pleadings  at  the  trial:  Burritt  v.  Murdoch , 9 P.  R.  191 ; 
Dominion  Bank  v.  Doddridge,  12  P.  R.  655;  and  Cornell 
v.  Smith,  14  P.  R.  275. 

The  notice  of  trial  given  by  the  defendant  Robinson 
will,  therefore,  be  set  aside  and  the  action  will  proceed  to 
trial  at  the  Chancery  Sittings,  for  which  the  plaintiff*  has 
given  notice. 

The  costs  of  and  incidental  to  this  motion  will  be  against 
the  defendant  in  any  event. 
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Struthers  v.  Green  et  al. 

Costs — Scale  of — Action  transferred  from  County  Court  to  High  Court — 
Rule  1219  (4)— 54  Vic.  ch.  U (0.) 

The  provisions  of  Rule  1219  are  applicable  to  an  action  transferred  from  a 
County  Court  to  the  High  Court  by  virtue  of  54  Yic.  ch.  14  (0. ) ; and  the 
costs  of  the  proceedings  after  the  transfer  should  be  taxed  upon  the 
lower  scale  where  the  case  falls  within  sub-section  (4)  of  the  Rule,  by 
reason  of  the  plaintiff  seeking  equitable  relief  and  the  subject  matter 
involved  not  exceeding  $200. 

[April  6,  1892. — Meredith , J.] 

This  action  was  begun  in  a County  Court,  and  was 
brought  to  set  aside  as  fraudulent  and  void  against  credi- 
tors a transfer  of  promissory  notes,  the  aggregate  amount 
of  which  was  less  than  $125. 

Under  the  provisions  of  54  Vic.  ch.  14  (0.),  the  action  was 
removed  into  the  High  Court  of  Justice,  and  was  subse- 
quently discontinued  by  the  plaintiff. 

Upon  taxation  of  the  costs  of  the  defendants  the  Mol- 
son’s  Bank,  a local  taxing  officer  taxed  the  costs  of  the  pro- 
ceedings in  the  High  Court  upon  the  higher  scale  ; and  the 
plaintiff  appealed  from  such  taxation. 

The  appeal  was  argued  before  Meredith,  J.,  in  Cham- 
bers, on  the  28th  March,  1892. 

Douglas  Armour,  for  the  plaintiffs. 

Rowell,  for  the  defendants  the  Molson’s  Bank. 

Judgment  was  delivered  on  the  6th  April,  1892. 

Meredith,  J. — The  local  taxing  officer  has  taxed  the 
costs  of  the  proceedings  in  this  Court,  upon  the  higher  scale, 
holding  that  the  provisions  of  Con.  Rule  1219  are  not 
applicable  to  a case  transferred  from  a County  Court  into 
this  Court,  under  the  provisions  of  ch.  14,  54  Vic.  (0.)  : 
and  the  only  question  upon  this  appeal  is  whether  the 
higher  or  lower  scale  is  applicable  to  such  proceedings. 

The  object  of  the  enactment  was  the  saving  of  delay  and 
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costs, and  the  intention  to  put  the  parties, as  to  all  subsequent 
proceedings,  in  the  same  position  as  if  the  action  had  been 
commenced  in  the  High  Court.  See  McGugan  v.  McGugan, 
21  0.  R.  at  pp.  294-5,  and  Whidden  v.  Jackson,  18  A.  R. 
439 — probably  the  immediate  causes  of  the  passing  of  the 
Act  and  of  the  transfer  of  the  action  respectively. 

It  is  provided  in  the  Act  (54  Yic.  ch.  14),  that,  “ The 
proceedings  thenceforward  shall  be  as  provided  by  sections 
23,  25,  and  38  of  the  County  Courts’  Act.”  And  section 
38  of  the  latter  Act  (R.  S.  0.  ch.  47)  provides,  among  other 
things,  that  “ where  a transfer  has  been  made  * * the 

.action  * * shall  thereafter  proceed  in  the  Division  of 

the  High  Court  to  which  it  has  been  transferred  * * 

and  the  Rules  and  practice  of  the  Supreme  Court  shall  in 
all  respects  (or  as  nearly  as  may  be)  apply  as  if  the  suit 
had  been  originally  instituted  as  an  action  * * in  the 

High  Court  * 

Then  in  actions  originally  instituted  in  the  High  Court 
the  lower  scale  of  costs  is  applicable,  among  other  cases , 
where  brought,  “ By  any  person  seeking  equitable  relief 
for,  or  by  reason  of,  any  matter  whatsoever,  where  the 
subject  matter  involved  does  not  exceed  the  sum  of  $200 : ” 
Con.  Rule  1219  (4). 

Here  the  plaintiffs  were  seeking  equitable  relief ; it  was 
for  that  reason  that  the  parties  considered  the  claim  with- 
out the  jurisdiction  of  the  County  Court ; and,  taking  the 
benefit  of  the  enactment,  had  the  action  removed  into  this 
Court ; and  the  subject  matter  involved — the  three  promis- 
sory notes  amounting  together  to  less  than  $125 — did  not 
exceed  $200.  The  case  is  quite  within  the  Rule. 

The  appeal  is  allowed ; the  costs  of  the  proceedings  in 
question  must  be  taxed  upon  the  lower  scale  ; the  scale  of 
“ fees  of  Court  ” may  be  dealt  with  by  the  local  taxing 
officer:  Con.  Rule  1224. 

There  will  be  no  costs  of  this  appeal ; the  point  is  a new 
one ; and  one  in  which  a taxing  officer  of  skill  and  long 
experience  arrived  at  a conclusion  different  from  that 
which  I have  reached. 
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Robins  y.  The  Empire  Printing  and  Publishing  Co. 

Evidence — Foreign  commission — Application  for — Material  on — Good  faith 
— Necessity  for  evidence — Expense — Delay — Admissions. 

In  an  action  for  a libel  published  in  the  defendants’  newspaper,  the 
plaintiff  applied  for  the  issue  of  a commission  to  take  his  own  evidence 
and  that  of  other  witnesses  in  England,  where  he  and  they  lived. 

The  plaintiff’s  affidavit  stated  only  that  the  witnesses  were  material  and 
necessary  for  him  on  the  trial  of  the  action,  and  that  he  was  advised 
and  verily  believed  that  he  could  not  safely  proceed  to  trial  without 
their  evidence  : — 

Held , sufficient  to  entitle  the  plaintiff  prima  facie  to  a commission. 

Smith  v.  Greey , 10  P.  R.  531,  commented  on. 

Every  application  for  a commission  must  be  made  in  good  faith,  and  the 
evidence  sought  to  be  obtained  must  be  such  as  to  warrant  a reasonable 
belief  that  it  may  be  material  and  necessary  for  the  purposes  of  justice  ; 
but  it  is  safer  where  any  injustice  to  other  parties,  in  the  way  of  delay 
or  expense  or  otherwise,  can  be  provided  against,  to  favour  the  granting 
rather  than  the  refusing  of  the  application. 

The  main  considerations  are  a full  and  fair  trial  and  the  saving  of 
expense. 

Under  the  circumstances  of  this  case  the  order  for  a commission  to  take 
the  evidence  of  the  plaintiff  and  his  witnesses  abroad  was  granted,  upon 
the  plaintiff  securing  the  defendants  for  their  costs  of  the  execution  of 
the  commission  and  undertaking  to  speed  the  proceedings  and  not 
delay  the  trial. 

It  was  contended  by  the  defendants  that  the  evidence  expected  from  the 
witnesses  was  unnecessary  by  reason  of  implied  admissions  in  the 
statement  of  defence  : — 

Held,  that  it  was  for  the  defendants  to  make  the  evidence  unquestion- 
ably unnecessary,  either  by  amending  their  pleadings  so  as  to  ex- 
pressly make  the  admissions  or  by  undertaking  to  do  so  at  the  trial. 

[March  15,  1892. — Mr.  Winchester,  ] 
[April  1,  1892. — Meredith , J.] 

Motion  by  the  plaintiff,  Matthew  Robins,  for  an  order 
for  leave  to  issue  a commission  to  England  for  the  exami- 
nation of  the  plaintiff  himself  and  certain  other  persons 
residing  there,  on  his  behalf. 

The  action  was  for  libel. 

The  statement  of  claim  alleged : (1)  That  the  plaintiff 
formerly  and  for  a number  of  years  was  the  accountant  of 
the  London  and  Canadian  L.  & A.  Co.,  and  resided  at  the 
city  of  Toronto ; but  had  since  been  and  was  at  the  time 
of  the  printing  and  publishing  of  the  libel  a financial  agent 
carrying  on  business  in  the  city  of  London,  and  residing  at 
No.  83,  Addiscombe  Road,  Croydon,  in  England ; (2)  That 
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the  defendants  were  at  the  time  of  the  printing  and  pub- 
lishing of  the  libel,  and  still  were,  the  printers  and  pub- 
lishers of  the  daily  newspaper  called  “ The  Empire,”  in  the 
city  of  Toronto;  (3)'  That  on  the  29tli  September,  1891, 
the  defendants  falsely  and  maliciously  published  in  “ The 
Empire  ” of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning him  in  relation  to  his  business,  a false,  malicious, 
and  defamatory  libel,  in  the  form  of  an  article  under  the 
title  of. “An  old  Torontonian  is  heard  from.  His  nasty 
scrape  related  in  an  English  paper  ; ” beginning,  “ Matthew 
Eobins  is  a gentleman  well  known  in  Toronto.  For  several 
years  he  was  accountant  in  the  London  and  Canadian  Loan 
and  Investment  Company,  and  afterwards  went  into  part- 
nership with  his  brother,  Samuel  Eobins,  as  accountants 
and  assignees.  After  marrying  a Toronto  lady,  Matthew 
Eobins  two  or  three  years  ago  moved  to  London,  England, 
where  he  went  into  business,  and  took  up  his  residence  in 
a suburb  of  the  metropolis,  his  address  being  The  Cottage, 
Clyde  Eoad,  Addiscombe.  The  following  item,  clipped 
from  the  Croydon  Chronicle  of  recent  date,  will  interest 
those  who  knew  him  when  he  was  resident  in  Toronto.” 
(Then  followed  the  “ item,”  which  gave  an  account  of  a 
claim  of  Hoath  v.  Robins  heard  at  the  Croydon  County 
Court.  It  was  stated  therein  that  Mr.  Eobins,  the  defen- 
dant in  the  case,  lived  at  The  Cottage,  Clyde  Eoad,  Addis- 
combe. He  was  not  therein  called  “Matthew  Eobins,”  but 
merely  “Eobins.”  The  statement  of  claim  proceeded) 
“ meaning  thereby,  and  by  the  title  to  the  said  article  and 
the  introductory  paragraphs  thereof  imputing  to  the  plain- 
tiff, that  he  had  made  efforts  to  seduce  a domestic  maid- 
servant employed  by  him,  and,  having  failed  in  such  efforts, 
had  for  that  reason  insulted  and  dismissed  her  and  refused 
to  pay  her  wages,  and  that  the  plaintiff  was  a disreputable 
man  and  unfit  for  the  society  of  respectable  people,  and 
was  unworthy  of  respect,  and  had  a bad  and  infamous 
character  and  reputation  ” ; (4)  That  by  reason  of  the  pre- 
mises and  the  printing  and  publication  by  the  defendants 
of  the  said  libel  the  plaintiff  had  been  and  was  greatly 
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injured  in  his  said  business  and  had  suffered  in  his  credit 
and  reputation;  (5)  And  the  plaintiff  claimed  $10,000 
damages. 

The  statement  of  defence  alleged:  (2)  That  the  defendants, 
in  the  usual  course  of  their  business  as  publishers  of  a 
public  daily  newspaper,  published  in  their  newspaper  on 
the  29th  September,  1891,  the  article  complained  of ; (3) 
That  the  defendants  by  the  said  article  did  not  mean  to 
impute  to  the  plaintiff  what  was  charged  by  the  plaintiff 
in  the  third  paragraph  of  his  statement  of  claim ; (4)  That 
the  said  article  did  not  bear  any  such  meaning  as  was 
alleged  in  the  third  paragraph  of  the  statement  of  claim  ; 
(5)  That  the  said  article  was  published  by  the  defendants 
in  good  faith  and  without  actual  malice  and  without  gross 
negligence,  and  the  defendants  had  reasonable  ground  to 
believe  that  the  same  was  for  the  public  benefit ; (6)  That 
before  the  commencement  of  the  action,  and  before  the 
plaintiff  made  any  complaint  regarding  the  article,  the 
defendants  became  aware  that  they  had  been  misinformed 
in  regard  to  the  plaintiff  being  the  person  referred  to  in 
the  article  published  in  the  Croydon  Chronicle , and  being, 
desirous  of  correcting  any  error,  and  believing  that  the 
publication  had  taken  place  in  mistake  or  misapprehension 
of  the  facts,  they  published  a full  and  fair  retraction  of  the 
statements  alleged  to  be  erroneous,  in  the  regular  issue  of 
their  newspaper  of  the  28th  October,  1891,  in  as  conspicu- 
ous a place  and  type  as  was  the  report  complained  of. 
[The  statement  of  defence  set  out  the  retraction,  which  was 
headed,  “ It  was  not  Matthew  Robins,”  and  stated  that  it  was 
Francis  Robins,  a different  person,  who  was  referred  to  in 
the  paragraph  reprinted  from  the  Croydon  Chronicle .] 
(7)  That  subsequently  the  plaintiff  gave  notice  to  the 
defendants  that  he  complained  of  the  statements  contained 
in  the  article  of  the  29th  September,  1891,  and  the  de- 
fendants, being  desirous  of  correcting  any  error,  and 
believing,  as  the  fact  was,  that  the  publication  had  taken 
place  in  mistake  or  misapprehension  of  facts,  before  the 
commencement  of  this  action  published  another  full  and 
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fair  retraction  of  the  statements  alleged  to  be  erroneous,  in 
a regular  issue  of  their  newspaper,  published  within  three 
days  after  the  receipt  of  the  notice  of  complaint,  to  wit, 
in  the  issue  of  the  24th  November,  1891,  in  as  conspicuous 
a place  and  type  as  was  the  article  complained  of.  [The 
statement  of  defence  then  set  out  the  second  retraction, 
which  was  headed,  “ Not  the  man,”  and  stated  that  Mat- 
thew Robins  had  no  connection  with  the  case  of  Hoath  v. 
Robins  whatever.  It  concluded : “ The  Empire  greatly 
regrets  that  it  should  have  appeared  in  these  columns,  and 
frankly  tenders  him  (Mr.  Robins)  apology  for  its  publica- 
tion.] (8)  That  the  plaintiff  had  not  been  injured  or  damni- 
fied by  the  publication  of  the  article  complained  of.” 

Issue  was  joined  thereon. 

The  affidavit  of  the  plaintiff  in  support  of  his  applica- 
tion, stated  : (2)  That  he  wTas  a material  and  necessary  wit- 
ness on  his  own  behalf  on  the  trial  of  the  action,  and  was 
advised  and  verily  believed  that  he  could  not  safely  pro- 
ceed to  the  trial  of  this  action  without  his  evidence  ; (3) 
That  he  was  and  had  been  for  about  six  years  last  past 
engaged  in  business  as  a bond  and  debenture  broker  in 
the  city  of  London,  in  England,  and  the  nature  of  his 
business,  which  was  largely  negotiating  the  sale  of  colonial 
and  foreign  securities,  and  the  capitalization  of  colonial 
and  foreign  enterprises  on  the  English  money  markets, 
required  his  daily  personal  attention  in  England,  and  that, 
owing  to  pressing  business  engagements,  it  would  be  im- 
possible for  him  to  attend  the  next  ensuing  Toronto 
Assizes  ; and,  so  far  as  he  could  judge,  equally  impossible 
for  him  to  attend  at  any  other  time  during  the  present 
year  at  the  trial  at  Toronto  ; (4)  That,  irrespective  of  his 
general  business,  he  had  already  entered  into  contracts 
and  engagements  relating  to  business,  the  nature  of  which 
he  had  described  in  the  preceding  paragraph,  and  which 
would  absolutely  necessitate  his  remaining  in  England  for 
the  purpose  of  attending  to  the  business  in  relation  to 
such  contracts  and  engagements  for  the  next  four  or  five 
months  at  least ; and  if  he  were  compelled  to  leave  Eng- 
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land,  such  business  could  not  be  carried  through  by  him, 
and  he  would  thereby  sustain  very  great  losses  ; (5)  That 
the  following  persons  [naming  them — five  in  number — all 
residing  in  England],  were  material  and  necessary  witnes- 
ses for  him  on  the  trial  of  the  action,  and  he  was  advised 
and  verily  believed  that  he  could  not  safely  proceed  to 
trial  without  their  evidence  ; (6)  That  his  application  was 
made  in  good  faith  and  not  for  any  purpose  of  delay. 

In  answer  to  the  application  the  defendants  filed  the 
affidavit  of  David  Creighton,  who  stated:  (1)  That  he  was 
the.  manager  for  the  defendants,  and  had  a personal  know- 
ledge of  the  circumstances  connected  with  the  action ; (2) 
That  he  believed  it  was  of  great  importance  for  the  defen- 
dants that  the  plaintiff’s  evidence,  if  he  could  give  any 
bearing  upon  the  issues  in  this  action,  should  be  given  in 
open  Court  at  the  trial,  and  not  under  commission,  and 
the  defendants  would  be  seriously  disadvantaged  if  the 
plaintiff’s  evidence  were  taken  under  commission  ; (3)  That 
the  defendants  were  not  aware  as  to  the  issues  upon  which 
the  witnesses  named  in  the  fifth  paragraph  of  the  plain- 
tiff’s affidavit  filed  on  this  motion  were  to  be  examined, 
and  objected  to  any  commission  to  take  their  evidence 
being  issued ; (4)  That  the  defendants  were  ready  and 
anxious  to  have  the  action  tried  and  disposed  of,  and  he 
believed  that  they  had  a good  defence  on  the  merits  ; (5) 
That  the  defendants  published  the  apology  pleaded  by 
them,  in  good  faith,  desiring  to  make  ample  amends  to  the 
plaintiff  for  any  wrong  that  might  unintentionally  have 
been  done  him  ; and  that  they  had  not  and  never  had  any 
intention  of  justifying  the  alleged  libel. 

The  motion  was  argued  before  Mr.  Winchester,  an  official 
referee,  sitting  for  and  at  the  request  of  the  Master  in 
Chambers,  on  the  14th  March,  1892. 

George  Bell , for  the  plaintiff. 

II.  Gassels,  for  the  defendants. 

Judgment  was  delivered  on  the  15th  March,  1892. 
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Mr.  Winchester,  after  setting  out  the  facts  at  length 
and  referring  to  and  quoting  from  the  cases  of  Berdan  v. 
Greenwood,  20  Ch.  D.  764,  note  ; Nadin  v.  Bassett,  25  Ch. 
D.  21;  Lawson  v.  Vacuum  Brake  Go.,  27  Ch.  D.  137 ; and 
Light  v.  Anticosti,  4 Times  L.  R.  430 ; 58  L.  T.  Rep.  25  ; 
concluded  as  follows : 

Mr.  Robins  has  not,  in  my  opinion,  given  such  a strong 
positive  reason  for  his  examination  in  England  as  to  entitle 
him  to  the  order.  It  does  appear  rather  singular  that  a 
plaintiff,  claiming  that  he  has  been  injured  in  his  business 
and  has  suffered  in  his  credit  to  the  extent  of  $10,000, 
cannot  take  sufficient  time  from  his  business  to  attend  the 
trial  on  his  own  behalf.  The  action  was,  I understand, 
entered  for  trial  at  the  last  Winter  Assizes  but  not  reached. 
No  motion  had  been  made  previous  to  such  Assizes  for  a 
commission,  and  I am  inclined  to  think  that  the  plaintiff 
has  come  to  the  conclusion  that  his  action  is  of  such  a 
frivolous  character  as  not  to  be  worth  his  while  to  expend 
the  necessary  time  and  money  it  would  take  to  attend  the 
trial  personally.  So  far  as  the  plaintiff’s  examination  as  a 
witness  is  concerned,  the  order  for  commission  must  be  re- 
fused. 

In  support  of  the  motion  for  a commission  for  the 
examination  of  certain  witnesses  mentioned  in  his  affidavit, 
he  states  that  they  are  material  and  necessary  witnesses 
for  him  on  the  trial,  and  that  he  is  advised  and  believes  he 
cannot  safely  proceed  to  trial  without  their  evidence. 

It  was  admitted  on  the  argument  that  these  witnesses 
were  for  the  purpose  of  shewing  that  the  facts  regarding 
the  plaintiff  as  set  out  in  the  article  complained  of  were 
untrue.  The  defendants  having  virtually  admitted  this, 
and  having  apologized  to  the  plaintiff,  I do  not  see  the 
necessity  for  the  evidence  of  these  witnesses  ; and,  for  the 
reasons  given  in  Lawson  v.  Vacuum  Brake  Go.,  this  part 
of  the  motion  for  a commission  should  also  be  refused. 
See  also  Kidd  v.  Perry,  14  P.  R.  364,  and  Smith  v.  Greey , 
10  P.  R.  531. 
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The  motion  will  be  refused ; costs  in  the  cause  to  the 
defendants  in  any  event. 

The  plaintiff  appealed  from  this  decision,  and  his  appeal 
was  argued  before  Meredith,  J.,  in  Chambers  on  the  28th 
March,  1892. 

George  Bell , for  the  appellant. 

H.  Gassels,  for  the  defendants,  contended  that  the  plain- 
tiff’s affidavit  was  insufficient,  inasmuch  as  it  did  not  shew 
what  evidence  the  plaintiff  expected  to  obtain  from  the 
witnesses  sought  to  be  examined ; citing  Smith  v.  Greey , 
10  P.  R.  531. 

The  other  points  argued  sufficiently  appear  from  the 
judgments. 

Judgment  was  delivered  on  the  1st  April,  1892. 

Meredith,  J. — The  plaintiff’s  affidavit  was  quite  suffi- 
cient to  have  entitled  him,  primd  facie , to  an  order  for  the 
issue  of  a commission  for  the  examination  of  the  wit- 
nesses named  in  it ; it  goes  further  than  the  usual  form : 
Daniell’s  Chancery  Forms,  4th  ed.,  p.  289  ; Taylor  on  Evi- 
dence, 8th  ed.,  sec.  509 ; Kemp  v.  Tennant , 2 Times  L.  R. 
304 ; Cock  v.  Allcoch , 21  Q.  B.  D.  178  ; Lewis  v.  Kingsbury , 
4 Times  L.  R.  626 : and  Grovjther  v.  Nelson , 7 Times  L. 
R.  653. 

I cannot  think  the  short  note  of  the  judgment  in  Smith 
v.  Greey , 10  P.  R.  531,  quite  correct ; it  was  very  properly 
corrected,  or  the  judgment  modified,  in  one  respect,  in  the 
same  case,  or  in  another  case  between  the  same  parties, 
subsequently:  Smith  v.  Greey , 11  P.  R.  38;  see  also  Powell 
v.  Cobb,  29  Ch.  D.  at  p.  494.  In  the  other  respect  the 
language  was  intended  probably  to  apply  to  that  particular 
case,  not  generally. 

And  it  may  be  observed  that  the  cases  in  England  were 
decided  under  a Rule,  similar  to  our  Rule  566,  which  per- 
mits the  examination  only  ‘-'where  it  appears  necessary  for 
the  purposes  of  justice;”  whilst  our  Rule  588,  expressly 
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applicable  to  the  taking  of  evidence  upon  a commission, 
provides  that  in  case  a party,  plaintiff  or  defendant,  is  de- 
sirous of  having  at  the  trial  of  any  action  the  testimony 
of  any  person  who  is  residing  without  the  limits  of  On- 
tario, the  Court  or  a Judge  may,  upon  motion  of  such 
plaintiff  or  defendant,  and  upon  hearing  the  parties,  order 
the  issue  of  a commission  to  take  the  examination  of  such 
person. 

The  Court  or  Judge  has,  of  course,  ample  power  under 
the  latter  Rule  to  refuse  the  order  where  it  appears  that  it 
is  not  necessary  for  the  purposes  of  justice ; but  the  onus 
of  shewing  that  may  be  different  under  the  different  Rules. 

Every  application  must  be  made  in  good  faith,  and  the 
evidence  sought  to  be  obtained  must  be  such  as  to  warrant 
a reasonable  belief  that  it  may  be  material  and  necessary 
for  the  purposes  of  justice ; but  it  is  surely  safer,  where 
any  injustice  to  other  parties  in  the  way  of  delay  or  ex- 
pense or  otherwise,  can  be  provided  against,  to  favour  the 
granting  rather  than  refusing  the  application — especially 
where  it  is  opposed  on  the  ground  that  the  evidence  is  not 
material  or  not  necessary — so  that  no  party  may  be  ex- 
cluded from  tendering  evidence  which  he  may  believe  or 
be  advised  should  be  received  on  his  behalf. 

There  is  no  good  reason  for  doubting  the  good  faith  of 
the  plaintiff  in  making  this  application.  His  affidavit  is 
uncontradicted.  The  only  question  is  whether  the  wit- 
nesses are  material  and  at  all  necessary. 

If  they  are  not,  it  is  because  of  implied  admissions  made 
in  the  statement  of  defence. 

It  is  not  necessary  to  determine  whether  or  not  there 
are  such  admissions  as  render  the  evidence  expected  from 
these  witnesses  unnecessary.  It  is  a question  which  can- 
not be  said  to  be  quite  free  from  doubt : Waterloo  v.  Rob- 
inson, 4 0.  R.  295. 

It  is  for  the  defendants,  who  now  allege  it,  to  make  it 
unquestionably  so,  either  by  amending  their  pleadings  so 
as  to  expressly  admit  the  facts  alleged  in  the  statement  of 
claim  which  these  witnesses  are  to  prove,  or  by  giving  an 
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undertaking  to  do  so  at  the  trial  if  required ; otherwise, 
the  defendants  being  protected  against  delay  and  secured 
for  their  costs,  the  order  should  go. 

There  has  been  no  reasonable  suggestion  of  any  impro- 
per purpose  of  the  plaintiff  that  can  be  served  in  making 
this  application.  It  cannot  be  for  delay  ; and,  if  the  evi- 
dence prove  inadmissible  or  unnecessary,  so  much  the 
worse  instead  of  better  for  him  in  the  matter  of  costs  and 
expenses,  which  he  must  eventually  pay  and  meanwhile 
be  put  to. 

Nor  can  I perceive  any  good  reason  why  his  own  testi- 
mony should  not  be  taken  in  England  ; why,  upon  the  facts 
sworn  to  and  not  contradicted,  he  should  be  compelled  to 
attend  the  trial  at  gre  at  expense  and  loss,  or  abandon  his 
claim, or  be  deprived  of  his  own  testimony  upon  the  trial; 
nor  indeed  why  either  party  should  in  the  end  be  put  to 
the  great  additional  cost  which,  if  he  could  come,  his  atten- 
ding would  cause. 

And  may  it  not  reasonably  be  said  that  the  better  place 
for  his  examination  is  where  his  business  has  been  carried 
on,  and  his  books  and  papers  are,  and  where  the  alleged 
injury  is  said  to  have  been  mainly  done ; apart  from  any 
benefit  of  an  examination  which  will  also  serve  the  pur- 
pose of  an  examination  for  discovery  before  trial  ? 

Both  Rules — 566  and  588 — are  applicable  to  a party  who 
is  a competent  witness ; see  Taylor  on  Evidence,  8th  ed., 
section  510,  and  Nadin  v.  Bassett,  25  Ch.  D.  at  p.  27. 
But  obviously  where  a witness  can  refuse,  and  cannot  be 
compelled,  to  attend  the  trial,  the  case  is  different  from 
that  of  a party  who  can  attend — whose  attendance  or 
absence  depends  upon  his  own  will. 

The  main  considerations  in  all  these  applications  are  : 
(1)  a full  and  fair  trial;  and  (2)  the  saving  of  expense. 

Each  application  must  depend  much  upon  the  character 
of  the  evidence  sought  to  be  thus  adduced,  and  the  circum- 
stances of  the  case,  including  the  distance  of  the  witnesses’ 
places  of  residence  from  the  place  of  trial,  and  the  diffi- 
culty and  expense  of  attending  : see  The  Parisian,  13 
P.  D.  16  ; and  Concha  v.  Concha,  11  App.  Cas.  541. 
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In  all  the  cases  in  which  the  application  was  refused  it 
will  be  found  that  there  was  some  special  reason  respecting 
the  bona  fides  of  the  application  or  peculiar  to  the  nature 
of  the  action,  or  of  the  evidence,  or  respecting  the  witness, 
from  which  it  might  reasonably  be  considered  that  the 
interests  of  justice  might  suffer  if  the  evidence  were  so 
taken. 

I am  unable  to  find  anything  of  that  kind  in  this  case. 

Why  should  bad  faith  be  imputed  ? 

Why  should  the  plaintiff  be  put  to  the  great  loss  and 
inconvenience  he  has  sworn  he  must  suffer  and  go  to  if  he 
attend  the  trial  ? 

What  is  there  to  warrant  putting  him  in  such  a position, 
or  closing  his  mouth  as  a witness ; or  compelling  a discon- 
tinuance of  his  action,  rather  than  go  down  to  a trial  of  it 
prejudiced  by  the  want  of  material  evidence  which  he  can- 
not reasonably  give  except  in  the  way  he  desires  ? 

It  is  wiser  in  all  these  interlocutory  applications  to 
avoid  as  much  as  possible  dealing  with  the  merits  of  the 
case;  forestalling  the  duties  of  the  Judge  or  jury  at  the 
trial. 

It  may  appear  singular  to  one  mind  that  a man  who 
claims  to  have  been  injured  in  his  credit  and  reputation, 
and  has  put  his  damages  nominally  at  $10,000,  cannot  take 
sufficient  time  from  his  business  to  attend  the  trial  of  his 
action;  but  to  another  that  may  seem  only  the  greater 
reason  for  sticking  closer  to,  and  using  greater  energies  to 
recover,  his  business.  I see  no  good  reason  for  now  con- 
sidering the  question  ; doubtless  it  will  be  fully  discussed 
before  the  jury  upon  the  question  of  damages  ; but  I feel 
bound  to  say  that  I cannot  agree  that  there  is  anything  in 
the  material  used  upon  this  application  to  warrant  the- 
opinion  that  the  plaintiff  has  “ come  to  the  conclusion 
that  his  action  is  of  such  a frivolous  character  as  not  to 
be  worth  his  while  to  expend  the  necessary  time  and 
money  it  would  take  to  attend  the  trial  personally.” 

I have  perused  and  considered  and  refer  to  the  follow- 
ing cases:  Cock  v.  Allcock , 21  Q.  B.  D.  178;  Armoury . 
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Walker,  25  Ch.  D.  673  ; Nadin  v.  Bassett,  ib.  21 ; Lan- 
gen  v.  Tate,  24  Ch.  D.  522 ; The  Parisian,  13  P.  D.  16 ; 
Concha  v.  Concha,  11  App.  Cas.  541  ; Sheppard  v.  Dalbiac, 
30  Sol.  J.  46 ; Kemp  v.  Tennant , 2 Times  L.  R.  304 ; 
Lewis  v.  Kingsbury,  4 Times  L.  R.  626  ; Butterfield  v.  The 
Financial  News,  5 Times  L.  R.  279  ; Lawson  v.  Vacuum 
Brake  Co.,  27  Ch.  D.  137 ; Light  v.  Anticosti,  4 Times 
L.  R.  430  ; 58  L.  T.  Rep.  25  ; Crowther  v.  Nelson,  7 Times 
L.  R.  653  ; Banque  Franco-Egyptienne  v.  Lutscher,  28 
W.  R.  133 ; Price  v.  Bailey,  6 P.  R.  256 ; Wilson  v. 
McDonald,  13  P.  R.  6 ; Smith  v.  Greey,  10  P.  R.  531 ; 
Smith  v.  Greey,  11  P.  R.  38 ; Mills  v.  Mills,  12  P.  R.  473 ; 
Kidd  v.  Perry , 14  P.  R.  364. 

The  appeal  is  allowed. 

If  the  defendants  so  amend  their  pleadings  as  to,  or  give 
such  undertaking  as  will,  clearly  render  unnecessary  the 
evidence  proposed  to  he  given  by  the  witnesses  named  in 
the  plaintiff’s  affidavit  (as  to  which  counsel  are  agreed),  the 
order  will  go  in  respect  of  the  plaintiff’s  testimony  only  ; 
otherwise  it  may  go  generally ; but  in  either  case  only  on 
the  following  terms : (1)  security  must  be  given — to  the 
satisfaction  of  the  clerk  in  chambers,  if  the  parties  differ 
as  to  the  nature  or  amount  of  it — in  addition  to  the  secu- 
rity for  costs  already  given  in  the  action  generally — for 
the  defendants’  costs  of  and  incidental  to  the  execution  of 
the  commission  ; (2)  the  plaintiff  must  undertake  to  speed 
the  proceedings  and  not  delay  the  trial. 

The  costs — except  of  this  appeal,  which  must  go  to  the 
plaintiff  in  any  event — will  be  costs  in  the  cause. 
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Millar  v.  Macdonald. 

Judgment  debtor — Unsatisfactory  answers — Rule  932 — Order  refusing  to 
commit — Appeal  from — Party  appearing  in  person — Costs. 

An  appeal  lies  to  a Divisional  Court  from  an  order  in  Chambers  refusing 
an  application  under  Rule  932  to  commit  a judgment  debtor  for  unsat- 
isfactory answers ; but,  as  the  liberty  of  the  subject  is  at  stake,  the 
appellate  Court  will  not  reverse  the  order  unless  the  Judge  below  has 
erred  in  principle,  or  is  almost  “ overwhelmingly”  wrong. 

And  under  the  circumstances  of  this  case  the  Court  refused  to  interfere. 

Graham  v.  Devlin , 13  P.  R.  415,  approved  and  followed. 

The  judgment  debtor  appeared  in  person  and  argued  his  own  case  on 
appeal  : — 

Held,  that  he  should  be  allowed  to  set  off  against  the  judgment  debt  his 
disbursements  and  a moderate  allowance  for  his  time  and  trouble  on 
the  argument. 


[March  29,  1892. — The  Chancery  Division .] 


An  appeal  by  the  plaintiff  from  an  order  of  Meredith, 
J.,  in  Chambers,  dismissing  the  plaintiff’s  application  for 
an  order  under  Rule  932  for  the  committal  of  the  defen- 
dant for  unsatisfactory  answers  upon  his  examination  as 
a judgment  debtor. 

The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Boyd,  C.,  and  Robertson,  J.,  on  the  18th  Feb- 
ruary. 1892. 

W.  R.  Smyth,  for  the  plaintiff,  supported  the  appeal. 

The  defendant  appeared  in  person  and  opposed  the 
appeal. 

Judgment  was  delivered  on  the  29th  March,  1892. 

Boyd,  C. — As  to  jurisdiction,  I think  there  is  the  right  of 
appeal  from  an  order  in  Chambers  refusing  to  commit  a de- 
fendant under  Rule  932  for  unsatisfactory  answers.  Section 
69  of  the  Judicature  Act  gives  the  right,  for  this  is  not  an 
interlocutory  order  under  section  68,  though  it  is  doubtless 
in  a large  sense  a discretionary  order.  At  first  it  was  laid 
down  in  England  that  where  a Judge  had  refused  to  com- 
mit for  contempt  there  was  no  appeal : Ashworth  v.  Out- 
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ram,  5 Ch.  D.  943  ; but  in  a later  case  this  was  not  fol- 
lowed, and  it  is  now  held  that,  while  an  appeal  lies,  the 
Court  above  will  be  slow  to  interfere  : Jarmain  v.  Chatter- 
ton,  20  Ch.  D.  493.  To  reverse  the  usual  discretionary- 
order  affecting  procedure  requires,  it  is  said,  a very  strong 
case  against  the  order  : Powell  v.  Peek,  1 2 P.  R.  34  ; but  in 
causes  where  the  question  at  stake  involves  the  liberty  of 
the  subject,  the  appellate  Court  will  not  overrule  and  order 
imprisonment  unless  the  Judge  below  has  erred  in  prin- 
ciple, or  is  almost  “ overwhelmingly”  wrong  : Esdaile  v. 
Visser,  13  Ch.  D.  421,  as  reviewed  in  Chard  v.  Jervis , 9 
Q.  B.  1).  178. 

In  the  present  case  the  defendant  was  examined  at  great 
length  upon  two  occasions : he  was  without  the  advice  of 
a solicitor,  and  appears  to  have  been  engaged  in  a multitude 
of  complicated  transactions,  which  do  not  seem  to  have 
resulted  in  much  financial  benefit.  I do  not  see  that  he 
has  refused  to  answer  (except  in  respect  to  a newspaper 
to  which  he  apprehends  that  his  answer  might  expose  him 
to  criminal  proceedings,  and  in  regard  to  which  the 
examiner  ruled  in  his  favour)  and  he  has  not  refused  to 
disclose  the  sources  by  reference  to  which  further  informa- 
tion can  be  obtained,  as  to  matters  in  which  he  is  interested 
with  others,  not  before  the  Court.  As  to  a sum  of  $4,000, 
he  explains  what  became  of  the  money:  it  may  not  be  a 
very  satisfactory  account  to  other  creditors,  but  it  can  be 
followed  to  the  hands  and  places  where  it  went,  if  that  is 
worth  while.  So  as  to  a sum  between  $1,000  and  $2,000 
received  last  summer,  he  answers  that  it  went  for  expen- 
ses of  living  and  in  the  payment  of  Division  Court  judg- 
ments. And  after  this  information  the  quest  is  no  lon- 
ger followed.  I had  occasion  to  consider  the  tests  to  be 
applied  to  this  kind  of  inquiry  in  Graham  v.  Devlin , 13 
P.  R.  245,  and  applying  those  to  the  present  case,  I can 
understand  how  the  Judge  below  refused  to  commit.  The 
Rule  under  which  the  examination  was  had  is  of  a penal 
character  : the  defendant  has  been  in  jeopardy  under  it, 
before  the  Judge  of  first  instance:  he  has  been  acquitted. 
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and  though,  as  I have  said,  he  may  he  again  imperilled  by 
means  of  an  appeal,  it  would  require  some  very  plain  and 
inexcusable  evidence  of  wrongdoing  to  induce  an  appellate 
Court  to  reverse  the  order  refusing  to  commit. 

That  order  is  therefore  affirmed,  and  the  costs  of  this 
appeal,  payable  to  the  defendant  in  person,  may  be  set  off 
against  the  debt. 

I may  just  note  as  to  what  the  defendant  may  set  off  as 
costs,  that  he  is  not  entitled  to  anything  under  the  tariff 
for  personally  conducting  his  own  litigation — yet  he  should 
be  allowed  disbursements  and  some  allowance,  but  of  a 
moderate  description,  for  his  time  and  trouble  on  the  argu- 
ment. This  must  not  be  taken,  however,  as  any  affirmation 
that  a litigant  is  entitled  to  remuneration  for  personal 
attendance  in  court.  This  case  is  exceptional,  where  liberty 
of  the  person  is  involved  and  a set-off  is  available. 

Robertson,  J.,  concurred. 
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Re  Cannon,  Oates  v.  Cannon. 


Reference — Delay — Rule  51. 

The  object  of  Rule  51  is  to  protect  the  Court  and  its  officers  from  undue 
delay  in  the  prosecution  of  references. 

Where  there  has  been  undue  delay  in  the  prosecution  of  a reference,  the 
party  having  the  conduct  of  it  should  not  be  refused  a warrant  to  pro- 
ceed, if  he  applies  therefor  before  any  action  has  been  taken  by  the 
Master  under  Rule  51,  and  there  is  nothing  but  delay  to  interfere  with 
the  granting  of  it. 

[April  29,  1892. — Ferguson,  J.] 

This  was  an  appeal  ex  parte  by  W.  P.  Howland  & Co., 
creditors  having  the  carriage  of  an  administration  proceed- 
ing in  the  Master’s  office,  from  a certificate  of  the  Master 
in  Ordinary  of  his  ruling  refusing  to  issue  to  the  appellants 
a warrant  to  proceed  with  the  reference. 

The  Master’s  certificate  was  dated  22nd  April,  1892, 
and  was  as  follows  : — 

“ I certify  that  the  following  entry  appears  in  my 
book:  Tuesday,  19th  April,  1892.  Re  Cannon.  Mr. 
Bristol  applies,  on  behalf  of  Howland  & Co.  for  an  appoint- 
ment to  hear  and  determine  and  settle  report.  I state 
that  the  only  warrant  I can  issue  is  a warrant  under  Rule 
51,  as  there  has  been  great  and  undue  delay  in  prosecuting 
the  reference  in  this  office.  I will  issue  the  warrant 
returnable  on  the  30th  inst.  And  I further  certify  that  I 
have  issued  a warrant  under  Rule  No.  51  returnable  at 
eleven  of  the  clock  on  the  30th  instant.” 

Rule  51  is  as  follows  : “ Where  there  is  undue  delay  in 
prosecuting  a reference  in  the  office  of  a Master,  he  may 
issue  his  warrant  to  the  solicitors  or  parties  interested, 
which  may  be  transmitted  by  post,  calling  upon  them  to 
shew  cause  why  the  reference  should  not  be  duly  proceeded 
with.  In  default  of  sufficient  cause  being  shewn  to  excuse 
the  delay,  or  upon  default  being  made  in  attending  upon 
the  return  of  the  warrant,  the  Master  is  to  certify  to  the 
Court  the  circumstances  of  the  case ; and  thereupon  the 
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reference  in  his  office  is  to  be  deemed  closed,  and  is  not  to 
be  resumed  until  further  order.” 

The  appeal  was  argued  before  Ferguson,  J.,  in  Court  on 
the  28th  April,  1892. 

Arnoldi,  Q.  C.,  for  the  appellants,  referred  to  Marlde  v. 
Ross , 13  P.  R.  135,  to  show  that  an  appeal  lies  from  such  a 

ruling. 

Judgment  was  delivered  on  the  29th  April,  1892. 

Ferguson,  J. — It  seems  to  me  clear  that  when  Mr. 
Bristol  applied  for  an  appointment  or  warrant  to  hear  and 
determine  and  settle  the  report,  the  application  being  on 
behalf  of  the  parties  who  had  the  carriage  of  the  reference, 
and  before  any  action  being  taken  by  the  learned  Master 
under  the  provisions  of  Rule  51,  the  application  should, 
there  being  nothing  but  delay  in  the  proceedings  to  be  set 
up  against  it,  have  been  granted. 

The  Master’s  certificate  is  before  me,  and  from  it  I glean 
that  Mr.  Bristol’s  application  was  before  any  action  of  the 
Master  under  Rule  51,  the  object  of  which  Rule  seems  to 
Re  to  protect  the  Court  and  its  officers  from  any  responsi- 
bility for  undue  delay  in  the  prosecution  of  references. 
Assuming  this  to  be  the  object  of  the  Rule,  I do  not  see 
why  its  provisions  should  be  employed  to  prevent  the  one 
who  has  the  carriage  of  the  reference  from  proceeding, 
even  though  there  has  been  great  delay,  where  he  makes  his 
application  in  due  form  before  any  action  taken  by  the 
Master  under  the  Rule.  If,  in  these  circumstances,  the 
delay  has  been  such  as  to  preclude  the  applicant  from 
further  proceeding  with  the  reference  (a  matter  as  to  which 
I,  of  course,  offer  no  opinion),  this  could  probably  be  urged 
on  the  return  of  the  appointment  or  warrant  applied  for  by 
Mr.  Bristol.  It  is  to  me  not  a little  difficult  to  perceive 
why  the  party  having  the  carriage  should  not  be  permitted 
to  proceed.  I was  desirous  of  seeing  the  learned  Master 
before  deciding  the  appeal,  but  I am  sorry  to  learn  that  he 
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is  ill.  I think  the  appeal  should  be  allowed,  and  that  the 
learned  Master  should  grant  the  appointment  or  warrant 
applied  for  by  Mr.  Bristol,  assuming,  of  course,  that  that 
was  the  next  step  to  be  taken  in  the  proceedings  upon  the 
reference  in  the  ordinary  succession  of  steps. 

Order  accordingly. 


Douglas  v.  Blackey  et  al. 

Bond — Surety — A jfidavit.  of  justification — Cross-examination — Partnership. 

A surety  on  a bond,  who  is  a member  of  a mercantile  partnership,  but 
justifies  on  his  own  individual  property,  not  on  his  share  in  the  part- 
nership, is  not  compellable,  upon  cross-examination  on  his  affidavit  of 
justification,  to  disclose  the  liabilities  of  the  partnership. 

[April  2,  1892. — MacMahon,  J.] 

An  appeal  by  the  plaintiff  from  the  ruling  of  the 
Registrar  of  the  Queen’s  Bench  Division  disallowing  a 
bond  filed  by  the  appellant,  under  the  circumstances 
appearing  in  the  judgment. 

The  appeal  was  argued  before  MacMahon,  J.,  in  Court 
on  the  1st  April,  1892. 

J.  J.  Warren,  for  the  plaintiff. 

Allan  Cassels,  for  the  defendants. 

Judgment  was  delivered  on  the  following  day. 

MacMahon,  J. — This  is  an  appeal  from  the  ruling  of 
J.  S.  Cartwright,  Esq.,  Registrar  of  the  Queen’s  Bench  Divi- 
sion, disallowing  the  bond  of  Wm.  Blackley  filed  pursuant 
to  an  order  made  herein.  The  appeal  is  on  the  grounds 
that  the  said  bond  is  sufficient;  that  the  examination  of 
the  said  Blackley  on  his  affidavit  of  justification  disclosed 
him  to  be  worth  very  much  more  than  he  swears  to  in 
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such  affidavit  of  justification ; that  the  Registrar  erred  in 
ruling  that  the  questions  asked  and  not  answered  by  the 
said  Blackley  were  relevant ; that  the  partnership  affairs  of 
D.  McCall  & Co.  have  nothing  to  do  and  were  not  shewn 
to  have  anything  to  do  with  the  private  affairs  of  the  said 
Blackley. 

The  bond  in  question  is  given  pursuant  to  an  order 
dated  February  26th,  1892,  and  is  from  Wm.  Blackley  to 
James  Blackey  in  the  penal  sum  of  $5,000,  and  recites 
that  the  said  order  provides  that  John  Douglas,  the  plain- 
tiff in  a certain  suit  in  the  Queen’s  Bench  Division  against 
James  Blackey,  Henry  P.  Blackey,  and  David  Lorsch, 
defendants,  should  give  security  to  the  satisfaction  of  the 
said  Registrar  that  the  defendant  James  Blackey  should, 
in  the  event  of  any  sale  of  the  property  in  question  in  said 
action  being  ordered  by  the  Court,  be  indemnified  in  respect 
of  his  costs  of  the  sale  proceedings  under  which  the  defen- 
dant Lorsch  was  alleged  to  have  bought,  and  in  respect  of 
any  loss  the  said  defendant,  James  Blackey,  should  sus- 
tain by  reason  of  a lesser  sum  than  that  which  the  defen- 
dant Lorsch  contracted  to  pay  for  the  property  in  question 
in  said  action  being  paid  and  accepted  therefor  at  such 
sale  if  ordered  as  aforesaid. 

The  bond  is  conditioned  to  indemnify  the  said  James 
Blackey  as  provided  in  the  order. 

The  affidavit  of  justification  of  Wm.  Blackley  states  he 
is  a merchant  and  resident  freeholder  in  Toronto,  and  is 
worth  $5,000  over  and  above  what  will  pay  all  his  just 
debts  and  liabilities ; and  that  he  is  not  bail  or  surety  on 
any  other  bond,  or  for  any  other  plaintiff  or  defendant, 
except  in  said  action. 

The  obligor  to  the  bond  was  cross-examined  on  his 
affidavit  of  justification,  and  stated  he  had  property  stand- 
ing in  his  own  name,  some  in  Rosedale  worth  $8,000 
unincumbered  ; house  in  Cecil  street  worth  $7,000,  incum- 
bered to  extent  of  $3,000 ; also  vacant  land  in  Moore  Park 
in  his  own  name  worth  $12,000,  incumbered  to  half  its 
value  ; was  interested  in  other  property  in  Toronto  Annex 
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to  extent  of  $1,500  net ; had  $1,300  invested  in  second 
mortgage  ; also  $2,500  bank  stock  not  incumbered  in  any 
way  ; also  $300  in  Bible  Society  ; furniture,  etc.,  say  $3,000. 
The  property  in  Mimico  belonged  to  the  firm. 

Wm.  Blackley,  the  obligor,  is  a member  of  the  mercan- 
tile firm  of  D.  McCall  & Co.,  and,  outside  the  firm’s  busi- 
ness as  merchants,  it  also  has  investments  in  real  estate. 

Mr.  Oassels  asked  Blackley  on  cross-examination  on  his 
affidavit  “ What  were  the  liabilities  of  the  firm  (of  D. 
McCall  & Co.)  as  shewn  by  the  statement  of  January  last?” 
This  question  Blackley  declined  to  answer,  and  because  of 
his  refusal  to  answer  the  learned  Registrar  disallowed  the 
bond. 

There  is  nothing  in  the  order  requiring  the  bond 
to  be  executed  by  two  sureties,  and  it  was  not  on  that 
ground  the  disallowance  by  the  learned  Registrar  was 

based. 

The  obligor  was  not  justifying  by  reason  of  any  interest 
possessed  by  him  in  the  partnership  firm  of  D.  McCall  & 
Co.,  but  upon  property  standing  in  his  own  name.  The 
affairs  of  D.  McCall  & Co.  could  not,  therefore,  be  inquired 
into  when  Blackley  was  being  cross-examined  in  respect 
of  property  on  which  he  was  justifying,  and  in  which  D. 
McCall  & Co.  had  no  interest.  To  hold  otherwise  would 
produce  this  result : That  an  obligor,  no  matter  what  the 

extent  of  the  private  property  in  respect  of  which  he  was 
justifying,  might  be  required  to  disclose  the  financial  posi- 
tion of  a number  of  mercantile  firms  with  which  he  was 
connected  as  a partner.  This  could  not  be  permitted. 
He  is  not  justifying  in  respect  of  his  interest  in  the  firm, 
and  is  not  called  upon  to  make  any  disclosure  as  to  its 
financial  standing. 

The  order  not  requiring  two  sureties,  the  affidavit  of 
justification  and  the  examination  of  the  obligor  shew  that 
the  property  possessed  by  him  is  equal  to  five  times  the 
amount  required  to  answer  the  penalty  in  the  bond. 

The  appeal  must  be  allowed,  and  the  bond  filed 
allowed. 

The  appellant  is  entitled  to  his  costs  of  the  appeal. 
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Casselman  v.  Barrie. 


Writ  of  summons — Special  indorsement — Interest — Rules  245,  739 — 
Summary  judgment. 

The  writ  of  summons  was  indorsed  with  a money  claim  for  the  value  of  a 
certain  quantity  of  logs  at  certain  prices,  and  an  additional  claim  for 
interest  on  the  price  : — 

Held , that  as  interest  was  not  claimed  as  arising  under  a statute  or  by 
contract,  the  writ  was  not  specially  indorsed  under  Rule  245,  and  an 
order  for  summary  judgment  could  not  be  made  under  Rule  739. 

Wilks  v.  Wood,  [1892]  1 Q.  B.  684,  followed. 

Mackenzie  v.  Ross,  14  P.  R.  299,  and  Hay  v.  Johnston,  12  P.  R.  596,  dis- 
tinguished. 

Sernble , if  the  plaintiff  abandoned  all  claim  to  interest  he  might  be  en- 
titled to  judgment  in  a proper  case. 

[April  26,  1892. — Mr.  Winchester.  ] 

Motion  for  judgment  under  Rule  739. 

The  writ  of  summons  was  indorsed  with  a money  claim 
for  the  value  of  a certain  quantity  of  logs  at  certain  prices, 
without  any  date,  and  an  additional  claim  for  interest  on  the 
amount  claimed  “from  the  date  hereof”  (although  no  date 
was  given)  to  judgment. 

The  defendant  disputed  the  contract,  alleging  that  he 
purchased  the  logs  according  to  a certain  measurement 
which  would  make  the  amount  less  than  that  claimed  by 
the  plaintiff,  and  further  contended  that,  in  consequence  of 
the  plaintiff’s  non-delivery  of  certain  logs,  he  had  a claim 
for  damages  against  the  plaintiff. 


The  motion  was  argued  before  Mr.  Winchester,  an  offi- 
cial referee,  sitting  for  and  at  the  request  of  the  Master  in 
Chambers,  on  the  25th  April,  1892. 

J.  A.  Macintosh,  for  the  plaintiff. 

Aylesworth,  Q.  C.,  for  the  defendant. 


Judgment  was  delivered  on  the  following  day. 


Mr.  Winchester. — In  answer  to  the  application  Mr. 
Aylesworth  referred  to  Wilks  v.  Wood  * in  the  Weekly 
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Notes  for  2nd  April,  1892,  p.  58,  where  it  was  held  by  the 
Court  of  Appeal  that  as  the  plaintiff  claimed  interest  not 
arising  under  a statute  or  by  contract,  he  did  not  “ seek 
only  to  recover  a debt  or  liquidated  demand,”  and  that 
therefore  the  writ  was  not  specially  indorsed  under  Order 
III.,  Rule  6 (Ont.  Rule  245),  and  judgment  could  not  be 
entered  under  Order  XIV.,  Rule  1 (Ont.  Rule  739). 

Mr.  Macintosh,  in  reply,  contended  that  the  decisions  in 
Ontario  went  so  far  as  to  permit  the  plaintiff  to  move  for 
judgment  for  one  part  of  the  claim  indorsed  on  his  writ,  as 
a special  indorsement,  and  proceed  to  trial  for  the  remain- 
ing part,  not  specially  indorsed. 

It  is  true  that  in  Mackenzie  v.  Ross,  14  P.  R.  299,  Mr. 
Justice  Meredith,  following  Hay  v.  Johnston,  12  P.  R. 
596,  directed  judgment  to  be  entered  for  amount  specially 
indorsed,  and  permitted  the  plaintiff  to  proceed  on  the 
other  claim.  There  was  no  appearance  entered  in  that 
case,  and,  besides,  the  claims  were  entirely  distinct  and  not 
in  reality  one  claim,  as  that  in  question. 

Had  the  plaintiff  abandoned  all  right  to  interest,  he 
might  possibly  be  entitled,  in  a proper  case,  to  an  order  for 
judgment,  on  terms  as  to  payment  of  costs  of  defence.  I 
do  not  consider  that  the  material  before  me  in  this  case 
would  warrant  me  making  such  an  order,  even  if  the 
plaintiff  abandoned  the  interest. 

The  copy  of  the  writ  served  is  apparently  incorrect.  I 
will  allow  the  plaintiff  to  amend  it  and  re-serve  on  the 
defendant’s  solicitors;  and  if  he  wishes  to  amend  the 
indorsement  on  his  writ  he  will  have  liberty  to  do  so, 
re-serving  it  on  defendant’s  solicitors. 

The  motion  for  judgment  must  be  refused,  with  costs  to 
be  costs  to  the  defendant  in  the  cause  in  any  event. 
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Bryce  Brothers  y.  Kinnee. 


Sheriff's  interpleader — Form  of  issue— Jus  tertii — Rejection  of  evidence — 
Amendment — New  tried . 

.An  interpleader  issue  as  to  goods  seized  by  a sheriff  was  directed  to  be 
tried  between  the  claimants,  as  plaintiffs,  and  the  execution  creditor, 
as  defendant.  The  form  of  the  issue  was  whether  the  goods  at  date  of 
seizure  were  the  property  of  the  claimants  as  against  the  execution 
creditor.  The  claimants’  contention  was  that  the  goods  were  not  owned 
by  or  in  possession  of  the  execution  debtor  at  all,  but  in  possession  of 
his  wife,  and  if  they  were  not  actually  owned  by  the  claimants  them- 
selves, they  were  owned  by  the  wife,  and  that  there  was  between  her 
and  them  a bargain  such  as  to  give  them  an  equitable  right  to  the 
goods.  The  trial  Judge  ruled  that,  under  the  form  of  the  issue,  the 
claimants  could  not  give  evidence  to  shew  that  the  property  was  in  the 
debtor’s  wife : — 

Held,  that  the  ruling  was  too  strict ; that  the  claimants  should  not  be 
shut  out  from  adducing  in  evidence  the  whole  facts  about  the  transac- 
tion ; and  that  the  issue  should  be  amended  so  as  to  let  in  the  question 
of  the  jus  tertii  for  the  benefit  of  the  claimants,  and  their  privity  there- 
with, and  also  the  claim  of  the  wife  ; and  that  there  should  be  a new 
trial. 

Per  Boyd,  0. — Not  the  form  of  the  issue,  but  the  substance  is  to  be 
looked  at.  It  is  competent  for  the  claimant  to  shew  any  facts  warrant- 
ing him  in  interfering  with  the  process  of  execution,  even  if  the 
property  in  the  goods  be  in  another  ; provided  that  this  will  not  work 
a surprise  upon  the  execution  creditor,  and  that  the  claimant  appears 
to  be  in  privity  with  or  claiming  under  the  real  owner. 

Per  Ferguson,  J.  — The  reasoning  of  some  of  the  cases  that  the  claimant, 
having  caused  the  issue  by  asserting  his  right  to  the  goods,  ought  not 
to  be  allowed  to  set  up  a case  shewing  that  the  goods  belong  to  a third 
person,  who  has  not  intervened  in  the  matter  at  all,  can  only  apply  to 
a case  in  which  the  claimant  does  not  profess  to  claim  title  under  the 
third  person. 

[March  29,  1892. — The  Chancery  Division.] 

This  was  an  interpleader  issue.  Kinnee,  the  defendant 
in  the  issue,  was  an  execution  creditor  of  one  John  McDer- 
mott. Mrs.  McDermott,  the  wife  of  John  McDermott, 
was  the  owner  of  a sawmill  in  which  the  business  of  saw- 
ing logs  was  carried  on  in  her  name  and  managed  by  her 
husband  and  sons.  Bryce  Bros.,  the  plaintiffs  in  the  issue, 
made  certain  advances  of  money  to  the  McDermotts,  with 
which  a quantity  of  timber  was  purchased,  and  the  logs 
manufactured  therefrom  were  seized  by  a sheriff  under  the 
execution  of  Kinnee.  Bryce  Bros,  claimed  the  logs,  assert- 
ing title  under  Mrs.  McDermott;  Mrs.  McDermott  made 
no  claim ; the  sheriff  interpleaded ; and  an  order  was 
67— VOL.  XIV.  O.P.R. 


510  ONTARIO  PRACTICE  REPORTS.  [VOL. 

made  directing  the  trial  of  this  issue,  the  question  to  be 
tried  being  whether  the  logs,  or  any  part  thereof,  were  at 
the  date  of  seizure  the  property  of  Bryce  Bros.,  as  against 
Kinnee,  the  execution  creditor. 

The  issue  was  tried  before  Rose,  Jm  at  Bracebridge  in 
June,  1891.  Evidence  was  tendered  on  behalf  of  the 
plaintiffs  to  shew  title  in  Mrs.  McDermott,  and  was 
rejected  by  the  trial  Judge,  upon  the  ground  that  the 
plaintiffs  had  no  right  to  set  up  the  jus  tertii. 

Judgment  having  been  given  by  the  trial  Judge  in  favour 
of  the  defendant  as  to  part  of  the  logs,  the  plaintiffs  moved 
before  the  Chancery  Divisional  Court  to  set  aside  tho 
judgment  on  the  ground  of  the  improper  rejection  of  evi- 
dence and  on  other  grounds. 

A motion  was  also  made  in  Chambers  on  behalf  of  the 
sheriff  for  leave  to  re-interplead  as  between  Mrs.  McDer- 
mott and  Kinnee,  and  on  behalf  of  Mrs.  McDermott  to  be 
allowed  to  claim  the  logs  as  against  Kinnee,  and  to  have 
the  proceedings  amended  accordingly.  This  motion  was 
enlarged  so  as  to  come  before  the  Divisional  Court  with 
the  other  motion. 

Both  motions  were  argued  together  before  Boyd,  C.,  and 
Ferguson,  J.,  on  the  23rd  February,  1892. 

Aylesworth , Q.  C.,  for  the  plaintiffs  and  for  the  sheriff 
and  Mrs.  McDermott. 

Shepley,  Q.  C.,  for  the  defendant. 

Judgment  was  delivered  on  the  29th  March,  1892. 

Boyd,  C. — A great  deal  too  much  is  made  of  the  form 
of  the  issue  in  interpleader  matters  in  the  text  of  Cababd 
on  Interpleader,  pp.  69-77.  Contrasted  with  that  the  lan- 
guage of  the  Judges  in  more  modern  cases  is,  “ whatever 
be  the  form,  the  substance  must  be  looked  at:”  per  Bram- 
well,  B.,  in  Bird  v.  Grabb,  7 Jur.  N.  S.  866 ; 7 H.&N.  996, 
Am.  ed.,  (1861).  The  object  of  the  issue  being  to  inform 
the  conscience  of  the  Court,  it  is  immaterial  for  that  pur- 
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pose  which  party  is  made  plaintiff : per  Crompton,  J.,  in 
Edwards  v.  English , 7 E.  & B.  at  p.  566  (1857).  The  sub- 
stance of  the  present  inquiry  was  whether  the  claimant 
had  any  such  interest  in  the  goods  as  justified  him  in  dis- 
puting the  sheriff’s  right  to  seize  them  as  the  property  of 
the  execution  debtor.  It  was  queried  by  B ram  well,  B.,  in 
Shingler  v.  Holt,  7H.&N.  at  p.  71,  whether  a claimant  could 
Set  up  the  jus  tevtii  where  the  issue  is  not  to  try  such  right, 
but  simply  that  of  the  claimant : but  at  the  present  day, 
with  such  facility  of  ascertainment  as  to  what  is  really  in 
dispute  by  means  of  examination  of  litigants  and  delivery 
of  particulars,  I should  say  broadly  that  it  is  competent 
for  the  claimant  to  shew  any  facts  warranting  him  to  in- 
terfere with  the  process  of  execution,  even  if  the  property 
in  the  goods  be  in  another  ; provided  always  that  this  will 
not  work  a surprise  upon  the  execution  creditor,  and  that 
the  claimant  appears  to  be  in  privity  with  or  claiming 
under  the  real  owner.  That  is,  in  brief,  the  claimant  should 
be  allowed  to  shew  that  he  has  some  interest  in  the  goods 
which  either  defeats  the  right  of  execution  or  is  to  be 
respected  in  its  enforcement.  (See  Richards  v.  Jenkins, 
18  Q.  B.  D.  at  p.  456.) 

The  claimants  sought  to  prove  that  the  property  seized 
was  the  produce  of  timber  bought  from  the  settlers  at  the 
instance  of  the  claimants  and  with  their  money,  for  the  pur- 
pose of  being  manufactured  or  cut  up  at  the  mill  of  Mrs.  Mc- 
Dermott, and  thereafter  shipped  to  the  claimants ; that  the 
property  could  have  no  other  destination  than  to  come  to 
the  claimau  ts  according  to  the  terms  of  the  bargain  ; and 
that  the  stuff  in  question  had  been  actually  paid  for  by 
the  claimants ; and  that  if  the  property  had  not  vested  in 
the  claimants  by  this  arrangement,  at  all  events,  it  was  not 
owned  by  the  husband,  the  execution  debtor,  but  by  his 
wife  (who  owns  the  sawmill),  and  that  the  bargain  between 
the  wife  and  the  claimant  was  such  as  to  give  an  equitable 
right  in  all  the  property  seized  to  the  plaintiffs  in  this  issue  ; 
and  that  in  truth  the  goods  seized  were  not  owned  by  or 
in  possession  of  the  then  judgment  debtor  at  all. 


512  ONTARIO  PRACTICE  REPORTS.  [VOL. 

The  trial  Judge  ruled  that  the  only  question  open  on  the 
issue  as  framed  was  as  to  the  claimants’  title,  and  if  he, 
being  out  of  possession  at  the  date  of  seizure,  did  not  shew 
title  affirmatively  in  himself,  he  had  no  right  to  disturb 
the  possession  taken  under  the  execution,  though  the  pro- 
perty was  not  that  of  the  execution  debtor.  This  ruling, 
I incline  to  think,  is  rather  strict,  though  literally  adher- 
ing to  the  form  of  issue,  which  was  “whether  the  goods  at 
date  of  seizure  were  the  property  of  the  claimants.” 

I think  that  the  claimants  should  not  be  shut  out  from 
a further  investigation  of  that  which  they  say  are  the 
whole  facts  about  the  transaction.  The  claimants,  however, 
are  not  without  blame  in  shaping  the  issue  so  as  to  obscure 
what  is  now  set  up.  As  said  by  Richards,  C.  J.,  in  Muck- 
leston  v.  Smith , 17  C.  P.  at  p.  405,  these  issues  are  directed  to 
inform  the  conscience  of  the  Court,  and,  unless  they  are 
framed  with  a view  of  meeting  the  real  questions  likely 
to  arise,  are  of  little  practical  benefit. 

The  issue  should  be  amended  so  as  to  let  in  the  question 
of  the  jus  tertii,  for  the  benefit  of  the  claimants,  and  their 
privity  therewith,  and  also  as  to  the  claim  of  Mrs.  McDer- 
mott, if  that  is  desired;  reserving  costs  till  the  determina- 
tion of  the  real  ownership,  or  right  to  seize. 

Ferguson,  J. — In  the  issue  the  plaintiffs,  being  the 
claimants,  affirm  and  the  defendant  denies  that  the  goods 
(or  some  part  thereof)  were  the  property  of  the  plaintiffs 
as  against  the  defendant,  the  execution  creditor.  In  many 
of  the  cases  reported,  especially  in  the  older  ones,  this  last 
clause  “as  against  the  execution  creditor”  is  not  contained 
in  the  issue,  and  from  a perusal  of  the  authorities  one 
finds  that,  at  all  events  in  some  instances,  the  presence  or 
absence  of  this  clause  made  some  difference  as  to  the  ques- 
tion really  to  be  tried. 

In  the  case  Black  v.  Drouillard,  28  C.  P.  at  p.  Ill,  the 
learned  Chief  Justice  refers  to  some  of  the  authorities  and 
gives  the  views  of  some  eminent  Judges  as  to  what  the 
real  question  for  trial  in  an  interpleader  issue  is.  In 
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Shingler  v.  Holt , 7 H.  & N.  65,  this  clause  was  inserted  at 
the  trial,  and  Pollock,  C.  B.,  said  : “ The  object  was  to  try 
whether  these  particular  goods  were  subject  to  the  execu- 
tion.” In  Edwards  v.  English , 7 E.  & B.  564,  the  issue,  so 
far  as  can  be  seen  from  the  report  of  the  case,  did  not 
contain  this  clause  and  seemed  to  present  the  bald  question 
as  to  whether  or  not  the  goods  at  the  time  of  the  seizure 
were  the  property  of  the  claimant. 

In  giving  judgment,  Erie,  J.,  said,  “ But  this  issue  is 
tried  to  inform  the  Court  whether  the  execution  debtor 
Hare  had  goods  liable  to  be  taken  in  execution  by  Eng- 
lish; and  that  is  what  is  really  meant  by  the  issue.”  Cromp- 
ton, J .,  said,  “ The  matter  to  be  inquired  into,  to  satisfy  the 
judgment  of  the  Court,  was  whether  English  had  a right  to 
order  the  sheriff  to  seize  these  goods  under  the  execution, 
as  Hare’s  goods.”  And  Lord  Campbell,  C.  J.,  said,  “ Upon 
the  issue  in  this  case  the  question  was  whether  the  creditor 
had  a right  to  seize  the  goods.  It  was  quite  immaterial 
which  party  was  plaintiff  in  the  issue : that  was  the  sub- 
stance of  it.” 

In  Richards  v.  Jenkins,  18  Q.  B.  D.  451,  referred  to  by 
counsel  for  the  defendant,  Lord  Esher  says,  at  p.  455,  “ The 
issue  is  in  form  whether  the  goods  are  the  goods  of  the 
claimant  as  against  the  execution  creditor.”  That  would 
seem  to  be  the  same  as  in  the  present  case.  Further  on 
the  same  learned  Judge  says,  “ The  issue  is  whether  the 
goods  are  then  the  goods  of  the  claimant  as  against  the  exe- 
cution creditor,  so  as  to  prevent  the  execution  creditor’s 
having  a right  to  require  the  sheriff  to  seize  them.” 

In  the  case  Shingler  v.  Holt,  Lord  Bramwell  said  (p.  71), 
“ The  defendant  now  asks  that  a verdict  may  be  entered  for 
him,  on  the  ground  that  something,  which  the  parties  did 
not  go  down  to  try,  shews  that  the  plaintiff’s  title  was  de- 
fective. But  these  issues  are  the  creatures  of  the  Court,  and 
we  have  a right  to  deal  with  them  as  if  they  stated  very 
fully  the  question  which  the  parties  went  down  to  try.” 

Further  on  the  same  learned  Judge  said,  in  referring  to 
the  case  Gadsden  v.  Barrow,  9 Ex.  514,  “ It  may  be  that  a 
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claimant  cannot  set  up  the  jus  tertii  where  the  issue  is  not 
to  try  such  right,  but  simply  that  of  the  claimant.” 

In  referring  to  Gadsden  v.  Barrow  one  finds  that  what 
was  decided  really  was  that  when  the  claimant  had  proved 
a bill  of  sale  to  him  of  the  goods  it  was  competent  for  the 
defendant  to  defeat  the  plaintiff’s  title  by  proving  a prior 
bill  of  sale  to  a third  party.  The  issue  in  the  case  did  not 
contain  the  words  “ as  against  the  execution  creditor.” 

In  the  case  Mucldeston  v.  Smith  17  C.  P.,  at  407,  Sir  Wm. 
Richards,  then  Chief  Justice,  refers  (at  p.  407)  to  the  lan- 
guage of  Channell,  B.,  in  Green  v.  Stevens  2 H.  & N.  146  : — 
“ In  the  present  case  the  Judge  appears  to  have  said  that 
it  was  not  necessary  to  shew  that  the  goods  were  abso- 
lutely the  property  of  the  claimant,  if  they  were  hers  in 
any  sense.  I think  this  was  a just  remark,  and  if  a 
claimant  has  any  sort  of  title,  it  must  be  taken  he  has  a 
right  to  defend  it  until  the  contrary  is  shewn.” 

In  Cababd  on  Interpleader  the  author,  at  p.  56,  states  a 
rule  with  respect  to  setting  up  the  jus  tertii  which  seems 
in  itself  quite  logical,  but  refers  to  no  direct  authority  in 
support  of  it.  It  is  in  these  words  : “ It  is  submitted  that 
the  true  rule  is  that  although  the  execution  creditor  can 
set  up  a jus  tertii  against  the  claimant,  yet  the  claimant 
cannot  set  up  a jus  tertii  against  the  execution  creditor.” 
The  reasoning  is,  if  a claimant  interferes  with  a creditor’s 
execution,  the  creditor  should  have  a right  to  shew  that,  at 
all  events,  the  claimant  ought  not  to  have  interfered,  who- 
ever else  perhaps  might  have  done  so,  but  has  not : on 
the  other  hand,  the  claimant,  having  caused  the  issue,  by 
asserting  his  right  to  the  goods,  ought  not  to  be  allowed  to 
set  up  a case  shewing  that  the  goods  belong  to  third 
parties,  who  have  not  intervened  in  the  matter  at  all. 

But  surely  such  reasoning  can  only  apply  to  a case  in 
which  the  claimant  does  not  profess  to  claim  title  under 
the  third  person.  In  the  present  case  the  claimants  sought 
to  make  out  their  alleged  title  by  shewing  that  they  got  it 
from  Mrs.  McDermott.  They  were  not.  according  to  some  of 
the  authorities,  at  all  events,  called  upon  to  shew  that  the 
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goods  were  absolutely  theirs,  if  they  were  theirs  in  any 
sense. 

If  they  had  commenced  to  prove  their  alleged  title 
by  shewing  title  in  the  one  from  whom  they  obtained 
their  title,  1 do  not  see  upon  what  ground  they  could 
have  been  prevented  from  so  doing,  for  this  was  a 
necessary  step  in  shewing  their  own  title.  The  claim- 
ants, as  it  appears,  first  disclosed  the  nature  of  the  trans- 
action between,,  them  and  Mrs.  McDermott,  and  from 
this  the  learned  Judge  formed  the  opinion  that,  even  if  Mrs. 
McDermott  once  had  a good  title,  the  transaction  did  not 
pass  the  property  absolutely  to  the  claimants,  and  having 
the  view,  as  I glean,  that  the  claimants  must,  under  the 
frame  of  the  issue,  shew  such  absolute  title,  he  refused  to 
receive  the  evidence.  In  this  respect  I am  of  the  opinion 
that  the  claimant  was  too  harshly  dealt  with,  and  that 
the  learned  Judge  was  more  or  less  in  error. 

From  some  remarks  of  the  learned  Judge  it  seems  that 
he  was  of  the  opinion  that  if  the  property  was  Mrs.  Mc- 
Dermott’s property,  it  would  be  unjust  that  it  should  be 
applied  in  the  payment  of  McDermott’s  debts,  or  otherwise 
than  was  intended  by  the  parties. 

I do  not  at  present  desire  to  say  anything  in  respect  to 
the  legal  effect  of  the  transaction  or  alleged  transaction  be- 
tween the  claimants  and  Mrs.  McDermott,  for  that  may  be 
the  subject  of  contention  hereafter. 

It  does,  however,  appear  clear  to  me  that  to  get  at  the 
bottom  of  the  subject,  as  required  in  an  issue  of  this  char- 
acter, it  is  most  important  to  know  whether  or  not  Mrs. 
McDermott  was  or  is  the  owner  of  these  goods,  and  that 
is  a question  that  has  not  been  tried  at  all.  I agree  with 
the  Chancellor  that  there  should  be  a new  trial. 

The  application  of  Mrs.  McDermott  to  become  a claimant 
is,  as  I understand,  before  us.  The  notice  of  motion  asked 
that  she  have  leave  to  set  up  title  to  the  goods  on  her 
own  behalf  and  that  the  interpleader  order  be  amended 
accordingly. 
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The  evidence  and  affidavits  shew,  I think,  very  satisfac- 
torily that  she  would  have  been  a claimant  at  the  begin- 
ning had  she  not  supposed  that  she  had  parted  with  the 
property  to  the  present  claimants. 

I think  this  application  should  be  granted  and  all 
necessary  amendments  of  the  order  and  the  issue,  and 
otherwise,  made. 

Costs  are  reserved  by  the  interpleader  order,  and  the 
costs  here  may,  I think,  be  reserved  in  the  same  way. 


The  Attorney-General  for  Ontario  ex  rel.  Russell 
and  The  Township  of  Vaughan  y.  The  Vaughan 
Road  Co. 


Parties — Counter-claim — Exclusion  of — Rule  37 Jp — Action  at  suit  of  Attor- 
ney-General— Damages  against  relators — Pleading. 

In  an  action  brought  in  the  name  of  the  Attorney-General  upon  the  rela- 
tion of  certain  persons  to  restrain  the  defendants  from  collecting  tolls 
or  keeping  their  toll-gates  closed  upon  their  roads,  the  defendants 
alleged  by  way  of  defence  certain  wrongful  acts  of  the  relators,  and  by 
way  of  counter-claim  asked  damages  against  them  : — 

Held , by  Winchester,  official  referee,  that  the  relators  were  not  in  any 
sense  plaintiffs  ; and  the  allegations  against  them  must  be  struck  out. 
An  appeal  to  Galt,  C.J.,  -was  dismissed. 

[April  5,  1892. — Mr.  Winchester.] 
[April  25,  1892. — Galt,  C.  J.] 

This  action  was  brought  to  restrain  the  defendants  from 
collecting  tolls  or  keeping  their  toll-gates  closed  upon 
their  road  until  the  county  engineer  should  have  examined 
such  road,  etc. 

An  interim  injunction  order  was  granted  to  the  plaintiff 
by  the  Common  Pleas  Divisional  Court  (to  which  the 
motion  therefor  was  referred  by  a Judge),  and  the  decision 
of  that  Court  is  reported  in  21  0.  R.  507. 

The  defendants  appealed  therefrom  to  the  Court  of 
Appeal,  which  reversed  the  order  below,  and  dissolved  the 
injunction : 19  A.  R.  pp.  234-245. 
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The  plaintiff  then  proceeded  to  bring  the  action  to  trial 
in  order  that  he  might  appeal  to  the  Supreme  Court  of 
Canada,  and  delivered  a statement  of  claim. 

The  defendants  delivered  a statement  of  defence  and 
counter-claim,  in  which  they  alleged  that  certain  wrong- 
ful acts  had  been  done  by  the  relators,  and  asked  damages 
therefor. 

The  plaintiff  thereupon  moved  to  strike  out  paragraphs 
5,  6,  7,  and  8 of  the  defence  (containing  the  allegations 
referred  to),  and  the  whole  of  the  counter-claim,  on  the 
ground  that  they  were  embarrassing  and  inapplicable  to 
the  issues  raised  in  this  action. 

The  motion  was  argued  before  Mr.  Winchester,  an 
official  referee,  sitting  for  and  at  the  request  of  the  Master 
in  Chambers,  on  the  2nd  April,  1892. 

Lawrence,  for  the  plaintiff,  referred  to  Attorney -General 
v.  Wright,  3 Beav.  447. 

Kappele,  for  the  defendants,  cited  Daniell’s  Chy.  Prac., 
Gth  ed.,  p.  64. 

Judgment  was  delivered  on  the  5th  April,  1892. 

Mr.  Winchester.— The  action  is  one  that  before  the 
Judicature  Act  was  required  to  be  begun  by  information, 
it  being  brought  for  the  purpose  of  restraining  the  defen- 
dants from  collecting  tolls  or  keeping  their  toll-gates 
closed  upon  their  road  until  the  county  engineer  should 
have  examined  such  road  under  the  General  Road  Com- 
panies’ Act,  and  certified  that  the  road  is  in  a good  and 
efficient  state  of  repair,  or  that  they  be  so  restrained  until 
they  shall  have  constructed,  laid  out,  and  repaired  their 
said  road  in  manner,  form,  and  quality  as  required  by  the 
Act  incorporating  the  company,  or  until  such  time  as  the 
company  shall  be  otherwise  entitled  by  law  to  collect  tolls 
and  maintain  toll-gates  on  their  said  road. 

The  plaintiff  obtained  from  the  Common  Pleas  Divisional 
Court  an  injunction  order  restraining  the  defendants  as 
68 — VOL.  XIV.  O.P.R. 
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above,  but  upon  appeal  tbe  Court  of  Appeal  reversed  the 
order  so  made. 

The  plaintiff  is  now  proceeding  with  the  action,  and  has 
filed  his  statement  of  claim.  The  defendants,  in  the 
paragraphs  of  their  defence  which  have  been  moved 
against,  set  forth  that  the  proceedings  taken  by  the 
relators  and  their  agent,  the  engineer,  as  mentioned  in  the 
4th,  5th,  and  6th  paragraphs  of  the  plaintiff’s  statement 
of  claim,  were  unlawful  and  illegal,  and  that  they  acted 
as  wrong-doers,  and  were  liable  to  the  defendants  for 
all  damages  and  loss  occasioned  to  the  defendants  by 
virtue  of  the  proceedings,  and  that  the  relators  incited  the 
travelling  public  against  the  defendants  as  therein  men- 
tioned, and  by  reason  thereof  the  defendants  suffered  loss 
and  damage ; and  that  by  virtue  of  the  undertaking 
given  by  counsel  for  the  relators,  upon  obtaining  the 
order  for  injunction,  to  pay  such  damages  as  the  de- 
fendants should  sustain  by  virtue  of  that  order  being 
issued,  the  defendants  claim  damages  against  the  relators  in 
respect  of  the  earnings  and  profits  of  their  road  from 
the  4th  January  to  1st  March,  1892,  being  the  period 
of  time  during  which  the  injunction  was  in  force. 

The  defendants  by  way  of  counter-claim  repeated  the 
allegations  in  their  4th,  5th,  6th,  and  7th  paragraphs 
of  their  statement  of  defence,  and  by  virtue  thereof 
claimed  to  recover  from  the  relators,  as  and  for  the  loss  and 
damage  sustained  by  virtue  of  the  proceedings  had  and 
taken  and  acts  done  by  the  said  relators,  the  sum  of 
$10,000. 

It  is  clear  from  these  paragraphs  in  the  statement  of 
defence  the  defendants  are  treating  the  relators  as  plain- 
tiffs in  this  action. 

It  is  quite  true  that  a relator  may  also  be  a plaintiff,  and 
in  such  a case  the  Court  may  dismiss  the  action  against  the 
relator  as  plaintiff,  yet  allow  it  to  proceed  in  the  name  of 
the  Attorney-General.  In  Attorney -General  v.  Knight , 3 
My.  & Cr.  154,  an  information  and  bill  was  filed  by  the 
Attorney-General  at  the  relation  of  one  William  Sutton, 
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on  behalf  of  himself  and  the  rest  of  the  parishioners  inter- 
ested in  a certain  charity,  and  by  the  said  William 
Sutton  as  plaintiff  suing  in  his  own  right,  against  several 
persons  who  were  trustees  of  the  charity  estates.  Upon 
an  application  to  the  Attorney-General  to  stay  the  suit 
until  the  relator  had  given  security  to  answer  the  costs,  he 
was  of  opinion  that  the  fact  of  Sutton  being  both  a plain- 
tiff and  a relator  made  no  difference,  and  directed  a stay 
of  proceedings  until  security  given.  Upon  the  matter 
being  brought  before  V.-C.  Sir  L.  Shadwell,  he  held  that 
the  Court  had  no  authority  to  compel  a relator,  who  was 
also  a plaintiff  in  the  suit,  to  give  security  for  costs. 

Upon  appeal  to  the  Lord  Chancellor,  Lord  Cottenham, 
he  refused  the  motion  with  costs,  saying  that  this  was 
substantially  a suit  in  which  there  were  two  plaintiffs,  the 
one  the  Attorney-General  at  the  relation  of  William  Sutton, 
and  the  other  William  Sutton  himself,  suing  in  his  own 
right.  The  circumstance  of  Sutton  filling  the  double  char- 
acter of  relator  and  plaintiff  appeared  to  him  to  make  no 
difference  at  all  in  the  question,  which  ought  to  be  deter- 
mined upon  the  same  principle  as  if  distinct  persons  acted 
in  such  capacity.  In  that  case  it  would  be  clear  that  the 
Attorney-General  could  have  no  jurisdiction  over  the  con- 
duct of  the  plaintiff  in  the  bill,  whatever  right  he  might 
have  to  interfere  for  the  purpose  of  controlling  the  proceed- 
ings in  the  information.  The  only  question  was,  whether 
the  Court  had  any  authority  to  stop  the  plaintiff’s  suit,  on 
the  ground  that  he  was  an  insufficient  or  improper  person 
to  be  named  as  relator  in  the  information;  and  he  held  the 
Court  had  no  such  authority. 

In  Attorney-General  v.  Vivian,  1 Russ.  226,  the  record 
was  an  information  and  a bill.  The  Master  of  the  Rolls,  Lord 
Gifford,  after  discussing  the  bill  stated  : “ This  record  is  an 
information,  as  well  as  a bill ; * * The  main  object  of 

having  a relator  is,  to  secure  to  the  defendants  the  costs  of 
the  information,  in  case  it  should  turn  out  that  the  infor- 
mation was  improperly  filed ; whatever  the  relief  prayed, 
it  is  still  the  information  of  the  Attorney-General  * * 
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This  being  so,  the  present  suit,  though  dismissed  as  a bill, 
remains  as  an  information;  and  the  question  is,  does  it 
disclose  a sufficient  ground  for  the  interference  of  the 
Court  ?” 

It  is,  therefore,  clear  that  a relator  can  also  be  a co- 
plaintiff  in  the  same  action  in  which  he  is  a relator,  and  if 
the  relators  were  in  such  a position  in  this  action,  then 
the  defences  which  have  been  pleaded  could  not  be  objected 
to ; but  they  are  not  plaintiffs  in  that  sense.  The  question, 
then,  to  be  decided  is,  being  relators  are  they  to  be  looked 
upon  and  treated  as  plaintiffs,  and  damages  asked  against 
them  by  defence  and  counter-claim  ? 

In  Attorney -General  v.  Mayor  of  Galway,  1 Molloy  at 
p.  97  n.,  the  Lord  Chancellor,  Sir  A.  Hart,  remarked  that  the 
petition  of  rehearing  entitled  as  the  petition  of  the  relators 
in  the  suit  was  not  in  proper  form,  and  said  “ that  it  should 
be  the  petition  of  the  Attorney-General,  for  the  relator  is 
not  looked  upon  as  a party.  If  he  dies,  the  suit  does  not 
abate,  and  his  intervention  is  only  in  respect  of  the  costs. 
The  Attorney-General  is  the  party,  and  the  petition  of 
appeal  should  be  the  petition  of  the  Attorney- General 
at  the  relation  of  the  relators.  It  has  often  been  said 
there  is  less  strictness  of  form  required  in  suits  of  this 
kind  for  charities,  than  in  other  suits : — but  that  has  never 
been  carried  so  far,  as  that  one  should  be  permitted  to 
stand  forward  as  the  plaintiff*  who  is  not  regularly  the 
plaintiff.” 

And  the  Master  of  the  Rolls,  Lord  Langdale,  in  Attorney  - 
General  v.  The  Ironmongers'  Go.,  2 Beav.  at  p.  328,  said 
that  he  did  not  recognize  the  relator  as  distinct  from  the 
Attorney-General;  that  the  suit  was  the  suit  of  the 
Attorney-General,  though  at  the  relation  of  another  person 
upon  whom  he  relied  and  who  was  answerable  for  costs ; 
and  that  he  could  only  recognize  the  counsel  for  the  relator 
as  the  counsel  for  the  Attorney-General,  and  could  hear 
them  only  by  his  permission ; that  the  suit  was  so  entirely 
under  the  control  of  the  Attorney-General  that  he  might 
desire  the  Court  to  dismiss  the  information,  and  that  if  he 
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stated  that  he  did  not  sanction  any  proceeding,  it  would 
be  instantly  dropped  ; and  at  p.  332  he  remarked  that  he 
did  not  know  anything  more  important  to  the  general 
interests  of  charities  and  of  the  public,  so  far  as  it  was 
interested  in  charities,  than  that  the  authority  and  discre- 
tion of  the  Attorney-General  in  all  these  proceedings 
should  be  maintained  perfectly  unbroken,  unfettered,  and 
unbiassed. 

And  in  Attorney -General  v.  Wright,  3 Beav.  447,  the 
same  learned  Judge  referring  to  a notice  of  motion  given 
M on  behalf  of  the  relator,”  stated : “ It  is  wrong  in  form. 
Relators  should  know  that  they  are  not  parties  to  informa- 
tions, and  have  no  right  of  their  own  authority  to  make 
any  application  to  the  Court.  The  Attorney-General  is 
the  only  person  whom  the  Court  recognizes  in  such  cases.” 

Sir  JohnRomilly,  then  Master  of  the  Rolls,  in  Attorney  - 
General  v.  Baber  dasher  s'  Go.,  15  Beav.  at  p.  401,  stated  : 
“ What  presses  on  me  is  this : Has  not  the  Attorney- 
General,  in  a great  measure,  the  power  of  remedying  the 
irregularity  complained  of  without  having  recourse  to  the 
authority  of  the  Court  ? I can  have  no  doubt  that  he  has 
the  absolute  control  over  every  information  in  this  Court 
* *”  And  on  p.  402:  “From  these  and  other  passages, 

it  is  evident  that  the  Attorney-General  has  the  entire 
control  of  the  proceedings,  and  that  it  his  duty  to  exercise 
it,  and  he  may  interfere  at  any  moment,  and  see  that  the 
cause  is  conducted  by  some  one  he  has  confidence  in  * 

In  Attorney -General  v.  Gla'pham,  10  Ha.,  Appendix 
LXVIII — an  information  for  settling  the  trusts  of  a Wes- 
leyan chapel — a motion  was  made  on  behalf  of  certain 
defendants  against  the  relators  for  production.  The 
Yice- Chancellor  in  dismissing  the  motion,  said : “ The  ap- 
plication is  one  of  the  most  singular  I have  ever  known. 
The  defendants  apply  to  the  Court  to  stay  the  suit  of  the 
Attorney-General,  unless  the  relators  * * shall  produce 

the  documents  mentioned  in  the  notice  of  motion.  The 
relators  were  on  the  record  as  security  for  the  costs  of  the 
motion.  It  is  wholly  without  precedent  to  call  upon  them 
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for  the  production  of  documents  * * With  regard  to 

the  case  of  an  information  also,  it  has  not  been  thought 
necessary  to  make  any  (statutory)  provision  (for  produc- 
tion of  documents  and  interrogatories).  It  would  have 
been  improper,  attending  to  the  position  of  the  Attorney- 
General,  that  there  should  be  any  rule  requiring  him  to 
produce  documents  in  his  possession  or  power.  The  legisla- 
ture has  reposed  confidence  in  the  discretion  of  the  Attorney- 
General,  in  the  institution  and  control  of  suits  of  this 
description ; and  it  is  always  open  to  the  defendants  to 
apply  to  the  Attorney-General,  if  relators  or  others  should, 
by  misleading  him  or  otherwise,  attempt  to  make  any 
improper  or  oppressive  use  of  the  power  vested  in  the 
Attorney-General  * * There  was  not,  before  the 

late  Act  (15  & 16  Yic.  ch.  86,  sec.  20),  any  jurisdiction 
in  this  Court  to  make  such  an  order  as  is  now  asked; 
and  that  Act  has  introduced  no  alteration  in  the  prac- 
tice favourable  to  any  such  application.” 

It  is  therefore  obvious  from  these  cases  that  the  relators 
are  not  in  any  sense  parties  plaintiffs  to  the  action,  and 
therefore  are  not  in  a position  to  reply  to  pleadings  placed 
by  the  defendants  on  the  record  against  them,  such  as 
those  in  question. 

The  motion  of  the  plaintiff  to  strike  out  the  objection- 
able parts  of  the  statement  of  defence  and  counter-claim 
must  be  granted  with  costs  in  the  cause. 

O 

The  defendants  appealed,  and  their  appeal  was  argued  by 
the  same  counsel  before  Galt,  C.  J.,  in  Chambers,  on  the 
23rd  April,  1892,  who,  on  25th  April,  dismissed  the  motion 
with  costs  to  be  costs  in  this  cause  to  the  plaintiff. 
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Ross  v.  Edwards  et  al. 

Staying  proceedings — Vexatious  action — Abuse  of  process  of  Court. 

H.  & Bro.,  being  the  owners  of  certain  lumber  in  the  hands  of  the  defen- 
dants as  warehousemen,  sold  it  to  L.,  who  gave  his  promissory  note 
for  the  purchase  money,  and  pledged  the  lumber  to  the  plaintiff ’s  tes- 
tator for  an  advance  of  money,  and  the  defendants  agreed  to  hold  it  to 
the  order  of  the  testator.  L.  having  become  insolvent,  H.  & Bro. 
notified  the  defendants  not  to  deliver  the  lumber  to  L.  or  to  the  testator, 
and  the  testator  demanded  the  delivery  of  the  lumber  to  him.  The 
defendants  then  interpleaded,  and  an  order  was  made,  upon  the  consent 
of  the  testator,  directing  a sale  of  the  lumber  and  payment  of  the  pro- 
ceeds into  Court,  and  the  trial  of  an  issue  between  the  testator  and  H. 
& Bro.  to  determine  which  of  them  was  entitled  to  the  lumber  or  the 
proceeds  thereof.  That  issue  was  determind  in  favour  of  H.  & Bro. 
The  plaintiff  then  brought  this  action  for  conversion  of  the  lumber, 
the  alleged  conversion  being  the  non-delivery  by  the  defendants  to  the 
testator  of  the  lumber  which  they  agreed  to  hold  to  the  order  of  the 
testator  : — 

Held,  that  this  action  was  vexatious  and  an  abuse  of  the  process  of  the 
Court  ; and  an  order  was  made  staying  it  with  costs. 

[February  8,  1892. — MacMahon,  J.] 

[February  27,  1892. — The  Queen's  Bench  Division.'] 

This  action  was  brought  by  Frank  Ross,  the  sole  repre- 
sentative, beneficiary,  and  assignee  of  the  administrator 
with  the  will  annexed  of  the  estate,  of  the  late  the  Hon- 
ourable J.  G.  Ross,  who  carried  on  business  as  Ross  & Co., 
against  W.  C.  Edwards  & Co.,  for  damages  for  the  wrong- 
ful conversion  of  certain  lumber,  being  the  same  that  was 
in  litigation  in  a case  of  Ross  v.  Hurteau,  and  the  alleged 
conversion  being  the  non-delivery  by  the  defendants  to 
Ross  & Co.  of  the  lumber  in  question. 

On  the  12th  January,  1888,  a negotiation  which  had 
been  proceeding  between  E.  H.  Lemay  and  William  Little 
was  reduced  into  the  form  of  a written  agreement,  as  fol- 
lows : 

“ Montreal,  12th  January. 

“ Agreement  between  William  Little,  Esq.,  and  E.  H. 
Lemay : — William  Little  of  the  city  of  Montreal,  buys, 
and  E.  H.  Lemay,  of  the  same  place,  sells  the  following 
lumber  now  laying  at  W.  C.  Edward  & Co.’s  yard  in  Rock- 
land, Ontario : 1,000,000  feet  8-inch  mill  cull  deals,  12- 
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13,  and  about  10  per  ct.  8 to  11  feet,  at  $7.00  (seven  dol- 
lars) per  M.,  B.M.,  f.  o.  b.,  Rockland,  Ontario,  the  same 
being  a fair  average  in  width  of  the  3,717,718  feet  lot — 
495,590  feet  3-inch  mill  cull  deals,  14  by  18  feet,  at  $7.50, 
f.  o.  b.,  Rockland,  Ontario. 

Terms,  six  months’  note  from  1st  December,  1887,  with 
three  months’  interest  at  seven  per  cent,  added  to  invoice;  to 
deliver  to  teams  any  of  the  above  lot  in  case  William 
Little  so  desires  before  opening  of  navigation.” 

Lemay  was  the  agent  of  Hurteau  & Bro.  in  executing 
the  above  agreement,  wThich  the  firm  of  Hurteau  & Bro. 
ratified  by  addressing  the  following  letter  to  Messrs. 
Edwards  & Co. : 

“ Montreal,  12th  Jan.  1888. 

“ Gentlemen  : You  will  please  ratify  Mr.  Lemay’s  order 
for  one  million  feet  5 mill  culls  8-13  feet  and  493,590  feet, 
3 mill  culls  14-16  sold  to  Mr.  William  Little,  f.  o.  b.  of 
barges,  with  option  to  draw  them  from  the  piles,  if  he 
wants  some  during  the  winter.” 

(Sgd.)  N.  Hurteau  & Frere. 

Lemay  gave  to  Wm.  Little  the  following  order  : 

“ Montreal,  January  18,  1888. 

“ Messrs.  W.  C.  Edwards  & Co.,  Rockland,  Ontario. 

“Gentleman:  Please  deliver  to  Wm.  Little,  Esq.,  or 
order,  the  following  lumber  now  in  your  yard  to  my  order, 
1,000,000,  feet  B.  M.  3-in.  mill  cull  deals  8-13 ; 493,590 
feet  B.  M.  3-in.  mill  cull  deals  14-16,  and  oblige, 

“ Yours  truly,  E.  H.  Lemay.” 

Accompanying  this  was  a request  by  Lemay  to  Edwards 
& Co.  to  accept  the  above  order  at  once,  as  he  wanted  to 
get  Little’s  note  on  delivery  of  the  order. 

There  was  an  acceptance  b}^  Edwards  & Co.  across  the 
face  of  the  order  as  follows  : “ Accepted,  W.  C.  Edwards 
& Co.,  January  20,  1888.” 

Little,  desiring  an  advance  of  $7,500,  applied  to  Ross  & 
Co.  therefor,  and  then  wrote  Edwards  & Co.  as  follows  : 
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“ Quebec,  28th  February,  1888. 

“ Mr.  Win.  Little  proposes  to  draw  on  Ross  & Co.  to  the 
extent  of  $7,500,  to  be  paid  within  four  months  from 
this  date,  and  as  collateral  security  for  the  said  advances 
pledges  Edwards  & Co,  Rockland,  Ontario,  warehouse 
receipt  for  1,493,590  feet  cull  pine  deals.  It  being 
agreed  and  understood  that  the  whole  advance,  with  a 
commission  of  two  and-a-half  per  cent.,  and  any  interest 
thereon  at  the  rate  of  seven  per  cent,  per  annum,  be  paid 
as  above  stated;  otherwise  Ross  & Co.  shall  have  full  power 
to  sell  the  deals,  or  any  portion  of  them,  at  the  best  price 
they  can  get,  and  credit  Mr.  Little  with  any  surplus  there 
may  be,  or  collect  from  him  any  loss.” 

With  the  above  letter,  Little  forwarded  the  order  of 
Lemay  of  the  18th  of  January,  which  had  been  accepted 
by  Edwards  & Co.,  upon  the  back  of  which  he  (Little)  had 
indorsed  the  following  : “Please  hold  the  within  mentioned 
quantity  of  deals  subject  to  the  order  of  Ross  & Co., 
Quebec. 

“ Quebec,  28th  February,  1888.  Wm.  Little.” 

In  accordance  with  the  request  contained  in  the  above, 
Edwards  & Co.  undertook  to  hold  the  lumber  for  Ross  & 
Co.,  by  the  following,  at  the  foot  of  Lemay  s order  of  the 
18th  of  January:  “ Will  hold  within  deals  subject  to  order 
of  Messrs.  Ross  & Co.  as  above  authorized. 

“ W.  C.  Edwards  & Co. 

“ Rockland,  March  15,  1888.” 

Upon  delivery  of  this  undertaking  to  Ross  & Co.,  they, 
upon  the  faith  of  it,  advanced  $7,500  to  Little,  and  subse- 
quently Edwards  & Co.  delivered  to  the  order  of  Ross  & 
Co.,  or  to  themselves,  96,975  feet  of  the  lumber. 

Little  having  become  insolvent,  and  his  note  to  Hurteau 
& Bro.  not  having  been  paid,  they,  by  their  solicitors,  ad- 
dressed and  sent  the  following  letter  to  Edwards  & Co. : 

“Toronto,  June  13,  1888. 

“We  forbid  you  to  deliver  to  William  C.  Little  or  James 
Ross  & Co.,  or  any  person  claiming  under  them,  any  lum- 
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ber  agreed  to  in  order  dated  January  12th,  1888,  signed  by 
E.  H.  Lemay,  we  being  the  owners  thereof,  and  the  said 
Little  having  became  insolvent  without  having  paid  for 
the  same  ; and  we  also  forbid  you  delivering  any  lumber 
belonging  to  A.  Hurteau  et  Frere  that  is  now  in  your 
yard,  to  the  said  Little  or  Ross,  or  from  separating  or  inter- 
fering with  any  lumber  at  any  time  owned  by  us  and 
claimed  by  Little  or  Ross.” 

At  the  same  time  Ross  & Co.  required  Edwards  & Co. 
to  deliver  to  them  1,396,615  feet  of  lumber,  being  the 
balance  of  the  deals  mentioned  in  the  order  of  12th  Jan- 
uary, 1888,  made  by  Hurteau  & Bro.  upon  Edwards  & Co., 
in  favour  of  Little,  and  by  Little  directed  to  be  delivered 
to  Ross  & Co. 

Upon  receiving  these  demands,  Edwards  & Co.  brought 
an  interpleader  action  in  the  High  Court  of  J ustice,  Chan- 
cery Division,  on  the  21st  June,  1888,  against  Ross  & Co. 
and  Hurteau  & Bro.,  and  upon  motion  made  by  the  plain- 
tiffs in  that  action  on  the  17th  July,  1888,  the  Court  (by 
consent  of  all  parties)  ordered  and  adjudged  that  the 
plaintiffs  should  be  at  liberty  to  set  apart  and  apportion 
from  their  stock  1,396,615  feet  of  lumber  of  the  kind  and 
quality  mentioned  in  the  plaintiffs’  statement  of  claim, 
and  that  such  lumber  should  be  sold  and  the  proceeds  paid 
into  Court ; that  the  defendants  should  proceed  to  the 
trial  of  an  issue,  in  which  J.  G.  Ross  should  be  plaintiff 
and  Hurteau  & Bro.  defendants,  and  that  the  question  to 
be  tried  in  the  issue  should  be  whether  the  plaintiff 
or  defendants  in  such  issue  were  entitled  to  the  lumber  or 
the  proceeds  thereof  ; that  the  costs  of  the  plaintiffs  should 
be  taxed  and  paid  out  of  the  proceeds  of  the  lumber  ; and 
the  Court  reserved  further  directions,  and  the  question  of 
the  rights  of  the  defendants  as  between  themselves  and 
all  other  costs  until  after  the  trial  of  the  issue. 

The  interpleader  issue  resulted  in  favour  of  Hurteau  & 
Co.,  the  case  being  carried  to  the  Court  of  Appeal  and  the 
Supreme  Court  of  Canada. 
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After  the  conclusion  of  that  litigation,  and  on  the  10th 
December,  1891,  this  action  was  begun. 

Before  any  proceedings  had  been  taken  in  it  other 
than  the  issue  and  service  of  the  writ  of  summons,  the 
defendants  moved  to  stay  all  proceedings  in  it,  on  the 
ground  that  the  bringing  of  it  was  vexatious  and  an  abuse 
of  the  process  of  the  Court. 

The  motion  was  made  under  section  52,  sub-section  9,  of 
the  Judicature  Act,  R.  S.  0.  ch.  44,  which  provides  as  fol- 
lows : 

“No  cause  or  proceeding  at  any  time  pending  in  the 
High  Court  of  Justice,  or  before  the  Court  of  Appeal, 
shall  be  restrained  by  prohibition  or  injunction  * * . 

Provided  always,  that  nothing  in  this  Act  contained  shall 
disable  either  of  said  Courts  from  directing  a stay  of  pro- 
ceedings in  any  cause  or  matter  pending  before  it,  if  it 
shall  think  fit ; and  any  person,  whether  a party  or  not  to 
any  such  cause  or  matter,  who  would  have  been  entitled, 
prior  to  the  Ontario  Judicature  Act,  1881,  to  apply  to  any 
Court  to  restrain  the  prosecution  thereof,  or  who  may  be 
entitled  to  enforce,  by  attachment  or  otherwise,  any  judg- 
ment, decree,  rule,  or  order,  contrary  to  which  all  or  any 
part  of  the  proceedings  in  such  cause  or  matter  may  have 
been  taken,  shall  be  at  liberty  to  apply  to  the  said  Courts 
respectively,  by  motion  in  a summary  way,  for  a stay  of 
proceedings  in  such  cause  or  matter,  either  generally,  or  so 
far  as  may  be  necessary  for  the  purposes  of  justice ; and 
the  Court  shall  thereupon  make  such  order  as  shall  be 
just.” 

The  motion  was  opposed  by  the  plaintiff  on  the  grounds 
that  it  was  premature  and  should  not  have  been  made  be- 
fore the  statement  of  claim  was  filed ; and  that  the  inter- 
pleader issue  was  as  to  the  lumber  and  did  not  take  away 
any  rights  Ross  & Co.  had  against  Edwards  & Co.  for  con- 
version of  the  lumber. 

Mr.  Winchester,  an  official  referee,  sitting  for  and  at 
the  request  of  the  Master  in  Chambers,  on  the  27th  Jan- 
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uary,  1892,  granted  the  order  asked  for  by  the  defendants, 
and  stayed  the  proceedings  with  costs  against  the  plain- 
tiff. 


The  plaintiff  thereupon  appealed  from  the  order  of  the 
referee,  and  his  appeal  was  argued  before  MacMahon,  J., 
in  Chambers,  on  the  2nd  February,  1892. 

A.  Ferguson , Q.  C.,  and  W.  M.  Douglas , for  the  plaintiff. 

Shepley , Q.  C.,  for  the  defendants. 

Judgment  was  delivered  on  the  8th  February,  1892. 

MacMahon,  J. — (after  stating  the  facts) — Shortly  stated, 
the  grounds  upon  which  the  referee  made  his  order  are  : 
That  a motion  having  been  made  by  Edwards  & Co.  in  a 
suit  in  the  Chancery  Division,  in  which  Edwards  & Co. 
were  plaintiffs  and  the  Hon.  James  Gibb  Ross  andHurteau 
& Bro.  were  defendants,  an  order  was  made  by  consent 
directing  that  the  lumber  hereinbefore  referred  to  be  sold, 
and  the  proceeds  paid  into  Court  to  the  credit  of  the  mat- 
ter ; and  it  being  further  ordered  that  the  Hon.  James  Gibb 
Ross  and  Hurteau  & Bro.  should  proceed  to  the  trial  of  an 
issue,  in  which  Ross  should  be  plaintiff  and  Hurteau  & Bro. 
defendants ; and  that  the  question  to  be  tried  should  be 
whether  the  plaintiff  (Ross)  or  the  defendants  (Hurteau  & 
Bro.)  were  entitled  to  the  lumber  aforesaid  or  the  proceeds 
thereof ; and  as  upon  the  trial  the  issue  having  been  found  in 
favour  of  Hurteau  & Bro.,  the  plaintiff  is  thereby  estopped 
from  instituting  this  action  against  Edwards  & Co.,  or,  in 
other  words,  an  action  instituted  under  such  circum- 
stances is  vexatious  and  an  abuse  of  the  process  of  the 
Court,  and  should  be  stayed. 

Gwynne,  J.,  when  the  interpleader  issue  was  in  appeal 
to  the  Supreme  Court,  said  : “Now  at  this  time  there  can, 
I apprehend,  be  no  doubt  that  upon  the  authority  of  Ston- 
ard  v.  Dunldn , 2 Camp.  344  ; Gosling  v.  Birnie , 7 Bing. 


XIV.] 


BOSS  V.  EDWARDS. 


529 


339  ; Halves  v.  Watson,  2 B.  & C.  540  ; Woodley  v.  Coventry, 
2 H.  & C.  164  ; Knights  v.  Wiffen,  L.  B.  5 Q.  B.  660 ; and  the 
doctrine  of  estoppel  as  expounded  in  tiimm  v.  Anglo- 
American  Telegraph  Co.,  5 Q.  B.  D.  at  pp.  201  et  seq.,  in  an 
action  of  trover,  if  brought  by  Ross  & Co.  against  Edwards 
& Co.  upon  their  refusal  to  deliver  to  Ross  & Co.  the 
quantity  of  lumber  described  in  their  undertaking  of  the 
20th  of  March,  as  being  held  by  them  for  Ross  & Co.,  they 
would  have  been  estopped  from  denying  Ross  & Co.’s  title 
to  the  lumber,  whoever  might  be  the  persons  in  whom  the 
legal  title  was  really  vested.  So  long  as  Edwards  & Co. 
were  solvent,  the  claim  of  Hurteau  & Bro.,  with  whom 
Ross  & Co.  had  no  connection,  was  a matter  of  indifference 
to  Ross  & Co.  Hurteau  & Bro.,  quite  independently  of 
Ross  & Co.’s  clear  claim  against  Edwards  & Co.,  might  also 
have  a good  cause  of  action  against  Edwards  & Co.,  in  the 
result  of  which  Ross  & Co.  were  in  no  way  concerned.” 

In  another  part  of  the  judgment  he  says  : “ Why,  under 
the  circumstances  of  the  case,  Ross  & Co.  should  have 
been  required  to  be  parties  to  such  an  issue,  or  why  they 
should  have  assented  thereto,  appears  to  me,  I confess, 
singular and  “ even  though  the  issue  should  be  deter- 
mined against  them,  such  determination  would  not,  that 
I can  see,  in  any  respect,  prejudice  or  affect  their  claims 
against  Edwards  & Co.,  founded  upon  their  undertaking 
of  the  20th  of  March,  upon  the  faith  of  which  Ross  & 
Co.  advanced  them  $7,500.  Yet  they  did  assent  to  such 
order,  and  the  issue  directed  thereby  was  accordingly  tried 
and  disposed  of.” 

Mr.  Justice  Patterson,  in  dealing  with  the  position  of 
Hurteau  &;  Bro.  in  the  interpleader  issue  as  being  un- 
affected by  the  undertaking  given  by  Edwards  & Co.,  at 
Lemay’s  instance,  to  hold  the  lumber  to  Ross  & Co.’s 
order,  said : “ The  first  answer  on  the  part  of  Hurteau 
& Frere  is,  that  whatever  representation  may  be  involved 
in  these  indorsed  documents,  the  documents  were  not  made 
by  them,  and  did  not  emanate  from  them.  We  are  not 
trying  any  question  between  Edwards  & Co.  and  Ross 
& Co.” 
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The  learned  referee  cites  the  two  passages  from  the 
judgment  of  Gwynne,  J.,  above  quoted,  but  says  they 
are  merely  obiter , and  on  the  authority  of  some  observa- 
tions made  by  the  Judges  in  Simm  v.  Anglo-American 
Telegraph  Co.,  5 Q.  B.  D.  188,  shewing  that  trover  could 
not  be  maintained  under  circumstances  analogous  to  those 
disclosed  here,  he  decides  the  point. 

In  the  Simm  case,  at  p.  207,  Brett,  L.  J.,  says  : “ A per- 
son may  be  estopped  from  denying  that  certain  goods 
belong  to  another  ; * * but  if  the  goods,  in  respect  of 

which  he  has  estopped  himself,  really  belong  to  some- 
body else,  it  seems  impossible  to  suppose  that  by  any  pro- 
cess of  law,  he  can  be  compelled  to  deliver  over  another’s 
goods  to  the  person  in  whose  favour  the  estoppel  exists 
against  him  : that  person  is  entitled  to  maintain  a suit  in 
the  nature  of  an  action  of  trover  against  him ; but  that 
person  cannot  recover  the  goods,  * * he  can  recover 

only  damages 

The  question  in  the  interpleader  issue  was  as  to  which 
of  the  claimants — Boss  & Co.  or  Hurteau  & Bro. — were 
entitled  to  the  lumber.  The  other  question,  as  to  the 
special  contract  existing  between  Edwards  &;  Co.  and  Ross 
& Co.,  was  not  in  question,  except  incidentally. 

In  Attenborough  v.  St.  Katharine’ s Dock  Co.,  3 C.  P.  D. 
at  p.  455,  Bramwell,  L.  J.,  said:  “ Upon  the  materials  before 
us,  I do  not  think  that  the  plaintiffs  can  sustain  any  claim 
for  damages  ; but  I will  assume  that  they  have  substantial 
claims,  and  whatever  orders  may  be  ultimately  made  in 
these  actions,  care  will  be  taken  to  preserve  any  claims  for 
damages  which  the  plaintiffs  fancy  they  can  enforce.”  So 
in  Tanner  v.  European  Bank,  L.  R.  1 Ex.  at  p.  264,  Pigott, 
B.,  said  : “ The  complaint  made  on  the  plaintiff’s  behalf — 
that  he  may  be  subjected  to  unreasonable  delay  by  reason  of 
the  stay  of  proceedings  till  further  order — is  groundless, 
for  he  will  always  be  able,  by  application  to  a Judge  at 
Chambers,  to  force  Bowen  on  to  trial ; and  as  soon  as  that 
matter  is  settled  (which  it  might  have  been  long  since, 
had  the  order  been  followed),  he  will  be  at  liberty  to  pro- 
ceed on  the  special  contract.” 
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And  in  Cababe  an  Interpleader,  2nd  ed.,  p.  27,  the  au- 
thor says  : “ The  proper  course  in  such  cases,  (as  Atten- 
borough v.  St.  Katharine's  Dock  Co)  is  that  mentioned  by 
Bramwell,  L.  J.,  above,  viz.,  to  reserve  any  question  of 
ulterior  damage  or  the  like,  until  the  main  issue  between 
the  two  claimants  is  decided.” 

The  ultimate  orders  referred  to  by  Bramwell,  L.  J.,  in  the 
Attenborough  Case , are,  no  doubt,  the  orders  made  after  the 
final  disposition  of  the  interpleader  issue ; for  the  inter- 
pleader order,  as  drawn  up  in  that  case,  is  given  in  a foot- 
note at  p.  466  of  3 C.  P.  D.,  and  there  is  no  reservation  to 
the  plaintiff  of  any  claim  for  damages. 

There  is,  to  my  mind,  every  reason  why  the  plaintiff' 
should  be  allowed  to  proceed  with  his  action,  even  upon 
the  authorities  largely  relied  upon  for  the  defendant. 
Even  had  the  result  of  this  motion  depended  merely  on  the 
obiter  dicta  of  Mr.  Justice  Gwynne,  such  obiter  dicta  pro- 
nounced by  such  an  eminent  jurist,  on  the  point  he  was 
discussing,  would  have  justified  me  in  saying  that  the 
plaintiff’s  proceedings  were  not  vexatious,  and  that  in  the 
interests  of  justice  the  prosecution  of  the  action  should 
not  be  staj’ed. 

But  this  is  clearly  not  a case  in  which  any  Court  would 
be  justified  in  exercising  its  summary  jurisdiction  in  stay- 
ing proceedings  under  the  9th  sub-section  of  section  52  of 
the  Judicature  Act.  There  are  a great  many  authorities 
cited  under  this  section  in  Holmested  & Langton,  at  pp. 
42-3,  but  none  of  them  furnish  a foundation  for  the  order 
made  herein.  Bloxam  v.  Metropolitan  R.  W.  Co.,  L.  R.  3 
Ch.  337,  is  an  authority  to  this  effect : that  where  a right 
to  sue,  however  slight,  appears  on  the  face  of  the  proceed- 
ings, and  is  not  displaced  by  an  admission,  the  plaintiff 
will  not  be  prevented  from  having  his  action  disposed  of 
in  the  regular  way. 

I am  not  called  upon  to  express  an  opinion  as  to  whether 
the  plaintiff  has  in  law  a good  cause  of  action  against  the 
defendant ; but  I do  say  that  the  documents  referred  to 
furnish  primd  facie  evidence  of  a cause  of  action  which 
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he  has  a right  to  have  disposed  of  either  on  demurrer  or 
by  trial  in  the  usual  way. 

The  appeal  must  be  allowed  with  costs  to  the  plaintiff, 
in  any  event. 

The  defendants  thereupon  appealed  from  this  decision, 
and  their  appeal  was  argued  before  the  Queen’s  Bench 
Divisional  Court  [Armour,  C.  J.,  and  Falconbridge  and 
Street,  JJ.],  on  the  12th  February,  1892. 

j Robinson,  Q.  C.,  and  Shejpley,  Q.  C.,  for  the  defendants. 

A.  Ferguson , Q.  C.,  and  W.  M.  Douglas,  for  the  plaintiff. 


On  the  27th  February,  1892,  the  judgment  of  the  Court 
was  delivered  by 


Armour,  C.  J. — This  action  was  commenced  by  writ  of 
summons,  tested  on  the  10th  day  of  December,  1891,  and 
the  plaintiff’s  claim  indorsed  thereon  is  “for  damages  for 
the  wrongful  conversion  of  the  goods  following,  that  is  to 
say,  1,000,000  feet  B.  M.  culls,  3 in.  8-13,  and  493,590  feet 
B.  M.  3 in.  M.  culls  deals  14-16,  which,  on  the  15th  March, 
1888,  the  defendants  undertook  and  agreed  in  writing  to 
hold  subject  to  the  order  of  Boss  & Co.,  in  which  name  the 
Hon.  James  Gibb  Boss,  now  deceased,  in  his  life  time  of 
the  city  of  Quebec,  carried  on  business,  and  of  whose 
estate  plaintiff  is  the  sole  representative,  beneficiary,  and 
assignee  of  the  administrator  with  the  will  annexed  of 
said  deceased,  which  lumber  is  mentioned  and  described  in 
a certain  order  upon  defendants,  dated  January  12th, 
1888,  signed  by  N.  Hurteau  et  Frere,  and  accepted  by  de- 
fendants; and  in  another  order  upon  defendants,  dated 
28th  February,  1888,  signed  by  William  Little,  and  accep- 
ted by  defendants.  Less  96,375  feet,  portion  of  said  lumber 
already  delivered  by  the  defendants  to  Boss  & Co.  And 
for  damages  in  respect  of  said  conversion,  and  interest.” 
The  lumber,  the  conversion  of  which  is  claimed  for  in 
this  action,  is  the  same  lumber  which  was  in  litigation  in 
the  suit  of  Ross  v.  Hurteau ; the  evidence  and  proceed- 
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ings  in  which  suit,  and  the  proceedings  in  the  suit  out  of 
which  it  grew,  are  set  out  in  exhibit  B.  referred  to  in  the 
affidavit  of  the  defendant  W.  C.  Edwards,  and  the  conver- 
sion, if  any,  for  which  damages  are  claimed  is  the  non- 
delivery by  the  defendants  to  Ross  & Co.  of  the  said  lum- 
ber which  they  agreed  to  hold  subject  to  the  order  of 
Ross  & Co.,  which  agreement  appears  on  page  27  of  said 
Exhibit  B. 

We  would  have  thought  that  an  action  such  as  this, 
brought  by  Ross  & Co.  against  Edwards  & Co.,  after  the 
letter  written  by  Hurteau’s  solicitors  under  date  of  June 
13th,  1888,  to  Edwards  & Co.,  would  have  been  sufficiently 
hazardous  under  the  authority  of  Biddle  v.  Bond , 6 B. 
& S.  225,  and  cases  of  a like  kind  ; for  Ross  & Co.  knew 
that  Edwards  & Co.  were  merely  warehousemen,  and  they 
knew  Little’s  title  to  the  lumber,  for  they  were  shewn  the 
agreement  of  the  12th  January,  1888,  between  Little  and 
Lemay,  the  order  of  the  12th  of  January,  1888,  of  Hur- 
teau  et  Frere  on  Edwards  & Co.,  and  the  order  of  the  18th 
January,  1888,  of  Lemay  on  Edwards  & Co.,  and  they 
knew  that  the  purchase  money  was  unpaid  ; and  knowing 
all  this,  it  is  difficult  to  see  how  any  estoppel  could  arise 
in  their  favour  against  Edwards  & Co. 

But,  be  that  as  it  may,  Ross  & Co.’s  consent  to  the  inter- 
pleader order  makes  this  action  utterly  groundless,  and 
consequently  frivolous  and  vexatious ; for  how  can  it  be 
said  that  the  defendants  have  failed  in  their  agreement  to 
hold  this  lumber  subject  to  the  order  of  Ross  & Co. ; and 
how  can  they  be  said  to  have  been  guilty  of  a conversion 
of  it  by  reason  of  their  non-delivery  of  it,  when  Ross  & 
Co.  consented  that  the  defendants  should  deliver  it  to  the 
Court  to  be  disposed  of  as  the  Court  should  direct  ? 

If  we  suffered  this  suit  to  proceed,  we  should  be  render- 
ing futile  and  setting  at  naught  the  suit  instituted  by  the 
defendants,  which  resulted  in  the  interpleader,  the  sole 
end  and  aim  of  which  suit  was  to  protect  the  defendants 
against  any  such  action  as  this. 
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We  think  that  this  is  clearly  a case,  if  ever  there  was 
one,  in  which  we  should  interpose  to  stay  the  proceedings, 
which  are,  in  our  opinion,  vexatious  and  an  abuse  of  the 
process  of  the  Court. 

The  appeal  will,  therefore,  be  allowed  with  costs  here 
and  below,  and  the  order  of  the  referee  in  Chambers 
restored  : Castro  v.  Murray , L.  R.  10  Ex.  213 ; Dawkins  v. 
Prince  Edward \ of  Saxe- Weimar,  1 Q.  B.  D.  499  ; Metro- 
politan Bank  v.  Pooley,  10  App.  Cas.  210  ; Willis  v.  Earl 
Beauchamp,  11  P.  D.  59;  Jacobs  v.  Raven,  30  L.  T.  366; 
Ker  v.  Williams,  29  Sol.  J.  681 ; Edmunds  v.  Attorney - 
General,  26  W.  R 550;  Ackers  v.  Ackers,  W.  N.  1884,  p. 
82 ; Blair  v.  Cordner,  36  W.  R.  64. 
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Jones  v.  Macdonald. 


Appeal  bond — Disallowance  of— Refiling  of,  without  consent  of  sureties — 
Insufficiency  of  surely — Evidence  of — Stvorn  admissions  in  another 
action — Leave  to  appeal — Merits — Discretion — Interlocutory  appeal. 

A bond  was  filed  by  the  defendant  for  the  purposes  of  an  appeal  to  the 
Court  of  Appeal.  Leave  to  appeal  was,  however,  necessary,  and  had 
not  been  obtained  before  filing  the  bond,  which  was,  therefore,  on  the 
4th  April,  1891[,  disallowed.  Leave  to  appeal  was  afterwards  obtained, 
and  the  same  bond  was  on  the  I8th  September,  1891,  refiled  without 
the  consent  of  the  sureties,  and  was  again  disallowed 
Held,  rightly  so ; for  the  sureties  might  object  that  the  bond  had  been 
improperly  used  by  the  defendant ; and  the  respondent  was  entitled  to 
a security  free  from  any  objections  of  that  nature. 

The  plaintiff  objected  to  the  bond  on  the  ground  of  the  insufficiency  of 
one  of  the  sureties,  and  in  support  of  that  objection  read  the  sworn 
statements  of  such  surety  in  another  action  : — 

Held,  that  such  statements  were  admissible  against  the  defendant,  who 
was  putting  forward  the  surety  as  a person  of  substance. 

Leave  to  appeal  was  refused  on  the  merits,  and  also  as  a matter  of  discre- 
tion where  the  proposed  appeal  was  upon  an  interlocutory  proceeding 
in  the  course  of  another  appeal. 

[February  27,  1892. — The  Common  Pleas  Division.] 
[May  10,  1892.  — The  Court  of  Appeal.] 

An  appeal  by  the  defendant  from  an  order  of  Galt,  C.  J., 
in  Chambers,  dismissing  the  defendant’s  appeal  from  an 
order  of  the  Master  in  Chambers  setting  aside  an  appeal 
bond  filed  by  the  defendant,  and  directing  the  removal  of 
the  same  from  the  files  of  the  Court,  and  disallowing  the 
bond. 

The  facts  are  stated  in  the  judgments. 

The  appeal  was  argued  before  a Divisional  Court  com- 
posed of  Dose  and  MacMahon,  JJ.,  on  the  6th  February,. 

1892. 

The  defendant  appeared  in  person. 

H.  L.  Drayton,  for  the  plaintiff. 

Judgment  was  delivered  on  the  27th  February,  1892. 

Dose,  J. — On  the  4th  April,  1891,  an  order  was  made  by 
myself  sitting  in  Chambers  dismissing  an  application  by 
the  defendant  for  the  allowance  of  an  appeal  bond  and 
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setting  aside  the  proceedings  taken  by  the  defendant  by 
way  of  appeal  as  irregular,  the  ground  upon  which  the 
order  was  based  being  that  the  defendant  had  then  no 
right  to  appeal,  not  having  obtained  leave  from  the  Divi- 
sional Court  or  from  the  Court  of  Appeal.  This  bond  was 
subsequently  refiled,  leave  to  appeal  having  been  obtained. 
Thereupon  the  order  of  the  learned  Master  was  made,  the 
ground  being  that  one  Mary  J.  Williamson,  one  of  the 
sureties  to  the  bond,  was  not  possessed  of  sufficient  pro- 
perty to  enable  her  to  justify.  Upon  the  order  of  the 
learned  Master  having  been  made,  one  of  the  sureties 
obtained  possession  of  the  bond  and  destroy  ed  it. 

Mr.  Drayton,  who  appeared  for  the  plaintiff,  supported 
the  order  of  the  learned  Master  on  the  ground  that  the 
material  before  the  learned  Master  warranted  the  order, 
making  it  manifest  that  the  surety  (Williamson)  was  not 
possessed  of  sufficient  property  to  enable  her  to  justify, 
and  on  the  further  ground  that  the  bond  having  been  dis- 
allowed and  all  proceedings  by  way  of  appeal  having  been 
set  aside  by  the  order  of  the  4th  April,  the  bond  was  no 
longer  valid  as  a security  and  could  not  be  again  used 
wdthout  evidence  of  the  consent  of  the  sureties.  No  evi- 
dence of  such  consent  was  before  us.  On  the  contrary,  the 
subsequent  dealing  with  the  bond  by  one  of  the  sureties 
made  it  manifest  that  he  did  not  assent  to  the  further  use 
of  the  bond.  I think  this  point  is  well  taken,  and  that  to 
hold  that  a bond,  which  had  been  given  for  the  purpose  of 
an  appeal,  which  was  not  in  fact  pending,  and  the  pro- 
ceedings in  respect  of  which  were  irregular,  and  which 
bond  was  disallowed  and  the  proceedings  in  respect  to  the 
appeal  set  aside,  could  be  used  again  without  the  consent 
of  the  sureties,  would  be  in  opposition  to  all  the  well 
known  principles  governing  the  rights  of  sureties,  and 
would  be  to  leave  upon  the  files  a bond  which  would  not 
be  a security  to  the  plaintiff  in  the  event  of  the  appeal 
succeeding.  But  it  is  perhaps  not  necessary  to  determine 
this  point,  although  I have  no  hesitation  in  expressing  the 
opinion  that  I have  expressed,  because  I think  that  the 
appeal  must  fail  upon  all  the  grounds  taken. 
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The  only  substantial  objection  Mr.  Macdonald  urged  was 
that  the  evidence  of  surety  Williamson,  given  in  another 
cause  of  Wells  v.  Jones,  was  put  in  evidence  before  the 
learned  Master  and  relied  upon  by  him  to  ascertain  the 
financial  position  of  such  surety.  Mr.  Macdonald  urged 
that  the  surety  Williamson  should  have  been  examined  in 
this  cause  so  that  he  might  have  had  an  opportunity  to 
^attend  upon  such  examination  and  bring  out  any  explana- 
tory facts  which  might  be  for  his  advantage.  I do  not 
think  the  point  is  well  taken ; I think  that  the  plaintiff 
was  entitled  to  bring  before  the  learned  Master,  upon  a 
motion  to  disallow  the  bond,  any  evidence  of  statements 
made  by  the  surety  with  respect  to  her  property,  and  to 
have  shewn  by  statements  made  by  her  that  she  had 
stated  that  she  was  not  a person  of  means,  and  that  her 
statements  in  her  affidavit  of  justification  were  not  well 
founded.  It  was  open  to  the  defendant  upon  the  motion 
before  the  Master  to  have  put  in  an  affidavit  by  this 
surety,  who  was  friendly  to  him,  or  to  have  brought  other 
evidence  before  the  learned  Master  to  shew  that  the  state- 
ments made  in  her  examination,  which  were  read  before 
the  learned  Master,  were  only  partial  statements  and  did 
not  fully  bring  out  the  facts,  and  that  the  fact  was  other- 
wise than  as  contended  for  by  the  plaintiff.  Such  state- 
ments of  the  surety  being,  as  I think  they  were,  good 
evidence,  and  establishing,  as  I think  they  did,  the  fact 
found  by  the  learned  Master,  the  learned  Master  was  quite 
right  in  disallowing  the  bond. 

The  appeal  therefore  fails  and  must  be  dismissed  with 
■costs. 

MacMahon,  J.,  concurred. 

Appeal  dismissed  with  costs. 

On  the  8th  March,  1892,  the  defendant  in  person  applied 
to  the  Court  of  Appeal  [Hagarty,  C.  J.  O.,  and  Burton, 
Osler,  and  Maclennan,  JJ.  A.],  for  leave  to  appeal  from 
the  above  decision. 
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H.  L.  Drayton,  for  the  plaintiff,  opposed  the  motion. 

Judgment  was  delivered  on  the  10th  May,  1892. 

Osler,  J.  A. — The  Common  Pleas  Division  on  the  5th 
January  and  6th  March,  1891,  made  an  order  (14  P.  R.  109) 
reversing  an  order  of  Street,  J.,  and  ordering  that  the  defen- 
dant should  be  committed  for  three  months  for  unsatis- 
factory answering  as  to  his  estate  and  effects. 

From  that  order  the  defendant  attempted  to  appeal  and 
filed  a bond  as  security  with  two  sureties.  He  moved 
before  Mr.  Justice  Rose  for  the  allowance  of  the  bond,  and 
the  plaintiff*  moved  to  set  aside  his  proceedings  in  appeal, 
on  the  ground  that  the  case  was  one  in  which  an  appeal 
would  not  lie  without  leave,  which  had  not  been  obtained. 

On  the  4th  April  the  learned  Judge  gave  judgment  dis- 
missing the  defendant’s  motion  and  allowing  that  of  the 
plaintiff,  the  order  as  to  the  latter  being  in  the  following 
terms : " That  all  notices,  proceedings,  and  papers  taken 
and  filed  herein  by  the  defendant  by  way  of  appeal  be 
and  the  same  are  hereby  set  aside  with  costs,”  etc. 

On  the  15th  May,  1891,  the  defendant  applied  to  this 
Court  for  leave  to  appeal  from  the  judgment  of  the  Com- 
mon Pleas  Division. 

On  the  30th  June,  1891,  leave  was  granted. 

Nothing  was  done  in  pursuance  of  the  leave  until  the 
18th  September,  1891,  on  which  day,  as  appears  from  a 
receipt  indorsed  upon  Mr.  Justice  Rose’s  order  of  the 
4th  April,  the  appeal  bond  was  delivered  out  of  Court 
to  the  defendant’s  solicitors.  The  receipt  is  in  these 
terms : — 

“ Received  from  the  Registrar  Common  Pleas  Division,, 
H.  C.  J.,  the  appeal  bond  filed  on  behalf  of  the  defendant 
herein. 

“DuVernet  & Jones, 

“ Solicitors  for  defendant. 
“Dated  18th  September,  1891.” 

And  the  same  bond  was  on  that  day  again  filed  with  the 
Registrar. 
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On  the  25th  September,  1891,  an  order  was  made  by  the 
Master  in  Chambers,  on  the  application  of  the  plaintiff, 
upon  reading  the  affidavits  of  Mr.  Drayton,  and  the  exami- 
nation of  M.  J.  Williamson,  and  the  affidavit  and  order 
therein  referred  to,  ordering  that  the  appeal  bond  filed  as 
security  for  the  costs  in  the  appeal  “ be  set  aside  and 
removed  from  the  files  of  this  Court  by  the  plaintiff,  and 
the  said  bond  is  hereby  set  aside  and  disallowed.”  The 
words  “by  the  plaintiff”  are  interlined  and  initialed  by 
the  learned  Master. 

On  this  order  is  indorsed  a receipt  as  follows : 

“ Received  bond  mentioned  in  the  within  order  this  26th 
September,  1891. 

“ Morphy,  Millar,  Le  Vesconte,  & Smyth.” 

On  the  12th  October,  1891,  an  appeal  by  the  defendant 
from  the  order  of  the  Master  in  Chambers  was  dismissed 
by  Chief  Justice  Sir  Thomas  Galt,  and  a further  appeal  to 
the  Divisional  Court,  Common  Pleas  Division,  was  on  the 
27th  day  of  February,  1892,  also  dismissed. 

The  defendant  now  moves  for  leave  to  appeal  from  that 
order. 

It  appears  to  me  that  such  leave  ought  not  to  be  granted. 
I think  the  Court  below  were  right  in  holding  that,  after 
the  proceedings  irregularly  taken  by  the  defendant  before 
obtaining  leave  to  appeal  from  the  order  of  the  Common 
Pleas  Division  of  March,  1891,  had  been  set  aside  by  the 
order  of  the  4th  April,  1891,  the  defendant  could  not  again 
use  and  file  the  bond  which  had  been  disallowed  by  that 
order  without  shewing  that  the  sureties  were  assenting 
parties  to  that  use  being  made  of  it,  more  particularly  con- 
sidering the  long  period  which  had  elapsed  between  the 
time  when  the  bond  was  disallowed  and  the  time  when  it 
was  again  put  forward.  I think  the  plaintiff  was  entitled 
to  say,  I ought  not  to  be  compelled  to  take  the  risk  of  the 
sureties,  or  either  of  them,  hereafter  setting  up  that  the 
bond  had  been  improperly  made  use  of  by  the  defendant,  or 
that  having  been  disallowed  on  the  ground  that  no  appeal 
was  pending,  the  purpose  for  which  they  had  beenjwilling 
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to  give  it  was  at  an  end.  A respondent,  as  I have  always 
understood,  is  entitled  to  a security  which  is  free  from  all 
objections  of  this  nature. 

I agree  also  in  the  other  reason  given  by  my  brother 
Rose  for  supporting  the  order  of  learned  Master  in 
Chambers  of  the  25th  September,  1891,  whereby  the  bond 
was  again  disallowed. 

Assuming  that  it  had  been  properly  re-filed  on  the  18th 
September,  the  plaintiff  objected  to  it  on  the  ground  of  the 
insufficiency  of  one  of  the  sureties,  a Mrs.  or  Miss  William- 
son, and  in  support  of  that  objection  read  her  sworn  state- 
ment made  by  her  in  an  examination  in  some  other  suit.. 
This,  I think,  it  was  perfectly  competent  for  him  to  do,  as 
against  the  defendant,  who  was  putting  forward  the  surety 
as  a person  of  substance.  An}7  admission,  and  a fortiori 
a sworn  admission,  by  the  person  so  put  forward,  whether 
in  the  same  or  another  action,  or  out  of  Court,  might 
surely  be  shewn  by  the  plaintiff  as  affecting  the  credit  of 
her  affidavit  of  justification,  and  would  cast  upon  the 
defendant  the  onus  of  supporting  the  sufficiency  of  the 
bond.  See  Fleet  v.  Perrins,  L.  R.  3 Q.  B.  536. 

I am  unable  to  see  any  fairly  arguable  reason  for  think- 
ing that  the  decision  complained  of  is  wrong.  For  that 
reason,  and  also  as  a matter  of  discretion,  declining  to  enter- 
tain an  appeal  upon  an  interlocutory  proceeding  in  the 
course  of  another  appeal,  I would  refuse  this  application. 

Hagarty,  C.  J.  O.,  and  Burton  and  Maclennan,  JJ.A.r 
concurred. 


Leave  refused. 
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French  v.  Lake  Superior  Mineral  Co. 

Sheriff— Poundage — Fi.  fa.  lands — Sale. 

A sheriff  is  not  entitled  to  poundage  under  a writ  of  ff.  fa.  lands  until 

there  has  been  a sale  under  the  writ. 

Merchants ’ Bank  v.  Campbell,  32  C.  P.  170,  followed. 

[March  29,  1892. — The  Chancery  Division.] 

An  appeal  by  the  sheriff  of  the  district  of  Thunder  Bay 
from  an  order  of  Ferguson,  J.,  in  Chambers,  requiring  the 
appellant  to  refund  to  the  defendants  poundage  charged  by 
him  as  upon  money  made  by  him  under  a writ  of  fi.  fa. 
in  his  hands  against  the  lands  of  the  defendants.  The 
lands  of  the  defendants  had  not  been  sold  under  the  writ,, 
but  had  been  advertised  for  sale,  and  all  preparations  had 
been  made  for  the  sale,  when  the  defendants  paid  him  the 
amount  due  under  the  writ,  and  also  paid  his  poundage 
under  protest. 

The  appeal  was  argued  before  the  Divisional  Court 
(Boyd,  C.,  and  Robertson  and  Meredith,  JJ.)  on  the 
24th  February,  1892. 

D.  W,  Saunders , for  the  appellant. 

Douglas  Armour,  for  the  defendants. 

Judgment  was  delivered  on  the  29th  March,  1892. 

Boyd,C. — “The  right  of  the  plaintiff  to  poundage  is  a right 
merely  positivi  juris,  and  unless  expressly  conferred  by  the 
Act  of  Parliament  he  cannot  claim  it.  It  is  not  in  the  nature 
of  a claim  for  work  and  labour:”  per  Lord  Ellenborough, 
in  Graham  v.  Grill,  2 M.  & S.  294.  As  a general  rule  he 
is  not  entitled  to  recover  poundage  unless  a sale  has  ac- 
tually taken  place  under  the  writ.  This,  however,  in  the 
case  of  goods,  is  subject  to  certain  exceptions  which  have 
been  developed  by  the  course  of  decision  in  England  and 
in  this  province  by  the  action  of  the  legislature  as  well  as 
of  the  Courts.  These  exceptional  cases  under  fi.  fa.  goods. 
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where  after  seizure  there  has  been  a payment  or  a com- 
promise, need  not  now  be  dwelt  upon.  The  question  is 
whether  any  such  exception  obtains  in  the  case  of  ji.  fa. 
lands. 

The  right  to  poundage  attaches  upon  the  actual  seizure  of 
the  goods,  in  which  case  the  sheriff  has  the  right  to  keep 
possession  till  his  claim  is  satisfied  : Exp.  Lithgow,  10  Ch. 
D.  169.  But  in  the  case  of  lands  there  can  be  no  such  actual 
seizure  and  no  such  corporal  possession  of  the  property. 
The  seizure  is  at  best  only  constructive  and  by  opera- 
tion of  law  arising  upon  the  writ  being  placed  in  the 
sheriff’s  hands,  and  his  act  in  advertising  in  the  Gazette 
is  to  be  deemed  a sufficient  commencement  of  the  execu- 
tion to  enable  it  to  be  afterwards  completed  by  sale 
though  the  writ  has  become  returnable  (Rule  907).  These 
things  are  not  the  same  as  seizure  in  the  case  of  goods, 
and  though  they  may  be  regarded  as  equivalents,  I feel 
myself  fettered  in  treating  the  question  as  if  it  were  res 
Integra.  The  point  was  first  mooted  in  1834,  and  the 
Court  declined  to  say  whether  the  sherifl  was  entitled  to 
poundage  where  he  had  advertised  the  lands,  but  before 
sale  the  parties  compromised : Gates  v.  Crooks , 3 0.  S.  286. 
An  opinion  adverse  to  the  claim  was  expressed  by  Robin- 
son, C.  J.,  in  Leeming  v.  Hagerman,  5 0.  S.  38,  which  he 
repeats  in  Doe  Tiffany  v.  Miller,  6 U.  C.  R.  426.  Mean- 
while, Burns,  J.,  had  given  a considered  j udgment  on  the 
whole  subject  in  Chambers  in  Morris  v.  Boulton , 2 C.  L. 
Chamb.  R.  60,  which  has  been  recognized  and  followed  as 
a sound  exposition  of  the  practice  on  this  head.  His  con- 
clusion was  that  on  writs  against  lands  the  right  to  pound- 
age begins  only  with  the  sale.  Mr.  Justice  Draper  ex- 
presses a like  opinion  in  Doe  Tiffany  v.  Miller , already 
cited,  at  p.  462. 

The  legislature  pronounced  emphatically  in  the  C.  S.  U. 
C.  ch.  22,  sec.  271,  that  in  case  the  real  or  personal  estate 
of  the  defendant  be  seized  or  advertised  on  an  execution, 
but  not  sold  by  reason  of  satisfaction  having  been  other- 
wise obtained,  or  from  some  other  cause,  and  no  money  be 
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actually  levied  on  such  execution,  the  sheriff  shall  not 
receive  poundage,  hut  only  fees  for  his  services.  This, 
however,  though  it  expressed  the  state  of  the  decisions  as  to 
lands,  was  contrary  to  the  weight  of  authorities  as  to  goods, 
and  it  was  in  1868  repealed  by  31  Yic.  ch.  24,  sec.  4 (0.), 
and  provisions  substituted  which  are  now  extant  law  in 
Rules  1233-4-5,  etc.  These  provisions  were  the  subject  of 
judicial  comment,  and  perhaps  disagreement,  in  Merchants’ 
Bank  v.  Campbell , 32  C.  P.  170,  decided  in  1881.  There 
is  some  confusion  in  the  report,  but  I think  that  even 
the  dissentient  Chief  Justice  considers  that  the  law  was 
amended  to  its  present  shape  because  the  legislature  acted 
as  if  it  had  been  settled  by  decision  that  poundage  was  not 
claimable  on  lands  until  sale.  Hence  they  by  exception 
classed  chattels  real  with  lands  as  subject  to  a rule  as  to 
poundage  different  from  that  which  was  to  regulate  other 
personal  property.  To  this  decision  of  1881  applies  the 
full  force  of  what  is  said  by  Cockburn,  C.  J.,  in  Bissicks  v. 
Bath  Colliery  Co.,  2 Ex.  D.  at  p.  461,  that  in  matters  of 
practice  the  decisions  of  one  Court  are  not  binding  upon  the 
others  unless  the  practice  has  become  so  settled  that  it 
ought  not  to  be  shaken. 

Having  this  feeling — ne  quieta  movere — I think  it  should 
be  left  for  the  Court  of  Appeal  to  change,  if  so  advised, 
what  has  been  decided  by  Merchants’  Bank  v.  Camvbell. 

I would  dismiss  this  appeal,  but  without  costs,  as  the 
sheriff  has  been  already  ordered  to  pay  costs  below. 

Meredith,  J. — It  is  for  the  sheriff  to  make  good  his 
claim  to  the  fees  in  question ; to  shew  that  by  some  legis- 
lative authority  he  is  entitled  to  them  ; for  it  is  clear  that 
the  common  law  permitted  no  such  claim. 

It  has  been  said  that  “ express  legislative  authority  must 
be  shewn  for  the  charge  ” ; that  poundage  “ can  be  claimed 
only  under  some  statute  as  a matter  positivi  juris  ” ; that 
“ the  law  knows  of  no  promise  to  pay  the  sheriff  for  execu- 
ting the  writ,  that  is,  no  implied  promise — he  must  shew 
a service  for  which  a reward  is  specifically  assigned  and 
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limited  by  law  ” ; and  that  “ as  the  sheriff  is  not  an  officer 
who  at  the  common  law  is  entitled  to  recover  any  fees  as 
remuneration  for  his  services,  his  sole  claim  to  them  being 
based  on  positive  enactment,  we  must  see  whether  he  has 
clearly  made  out  his  right  to  the  amount  he  demands,  for 
the  burden  of  establishing  them  is  upon  him,  before  we  can 
rescind  the  present  order  which  disallows  this  poundage : ”* 
Leeming  v.  Hagerman,  5 0.  S.  at  pp.  39,  41 ; Graham  v.. 
Grill , 2 M.  & S.  at  p.  296 ; Buchanan  v.  Frank , 15  C.  P. 
at  p.  197. 

However,  after  a perusal  of  very  many  of  the  cases  de- 
termining claims  to  poundage,  one  cannot  but  think  that 
these  principles  have  not  been  always  too  strictly  adhered  to. 

But  starting  with  them  for  our  guidance,  what  is  the 
legislative  authority  upon  which  the  claim  can  be  based  ? 

Consolidated  Buie  1232  provides  that  “ The  fees  and 
allowances  set  forth  in  the  tariff  C.  appended  to  these  Rules 
shall  be  taken  and  received  by  sheriffs  and  coroners  in 
civil  proceedings  in  lieu  of  all  fees  to  which  they  have  been 
heretofore  entitled  under  the  tariffs  heretofore  in  force. 
See  tariff,  2nd  Feb.,  1874.” 

The  words  of  the  tariff*  applicable  to  the  matter  are  : — 
Poundage  on  Executions,  and  on  at- 
tachments in  the  nature  of  Exe- 
cutions, where  the  sum  made  shall 
not  exceed  $1,000  (in  the  C.  C.  on 

the  sum  made) 6 per  cent.  5 per  cent. 

Where  the  sum  is  over  $1,000  and 
under  $4,000,  upon  the  excess  over 
$1,000  (in  addition  to  the  pound- 
age allowed  up  to  $1,000) 3 per  cent 

Where  the  sum  is  ' $4,000  and  over, 
upon  the  excess  over  $4,000  (in 
addition  to  the  poundage  allowed 

up  to  $4,000) 1J  per  cent 

(Exclusive  of  mileage,  for  going  to 
seize  and  sell,  and  of  all  disburse- 
ments necessarily  incurred  in  the 
care  and  removal  of  property). 
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And  by  Rule  890 : — “ Upon  every  execution  there  may 
be  levied,  in  addition  to  the  sum  recovered  by  the  judg- 
ment, the  poundage,  fees,  expenses  of  execution,  and  inter- 
est upon  the  amount  recovered.” 

Then  Rule  3 provides  that  all  practice  inconsistent  with 
the  Consolidated  Rules  is  superseded,  and  that  as  to  mat- 
ters not  provided  for  in  them  the  practice  is,  as  far  as  may 
be,  to  be  regulated  by  analogy  thereto  ; and  by  section  4 
of  ch.  2, 51  Yic.  (0.)  these  Rules  are  confirmed  and  declared 
to  have  the  same  force  and  effect  as  if  repeated  and 
enacted  in  that  Act. 

The  right  to  poundage  was  originally  given  by  the  sta- 
tute 29  Eliz.  ch.  4,  which  enacted  : “ That  it  shall  not  be 
lawful,  from  the  first  day  of  May  now  next  ensuing,  to  or 
for  any  sheriff  * * to  have,  receive,  or  take  of  any  per- 

son or  persons  whatsoever,  directly  or  indirectly,  for  the 
serving  and  executing  of  any  extent  or  execution  upon  the 
body,  lands,  goods,  or  chattels  of  any  person  or  persons 
whatsoever,  more  or  other  consideration  or  recompense 
than  in  this  present  Act  is  and  shall  be  limited  and  ap- 
pointed, (2)  which  shall  be  lawful  to  be  had,  received,  and 
taken,  that  is  to  say,  twelve  pence  of  and  for  every  twenty 
shillings,  where  the  sum  exceedeth  not  one  hundred  pounds^ 
and  six  pence  of  and  for  every  twenty  shillings,  being  over 
and  above  the  said  sum  of  one  hundred  pounds,  that  he  or 
they  shall  so  levy  or  extend,  and  deliver  in  execution,  or 
take  the  body  in  execution  for,  by  virtue  and  force  of  any 
such  extent  or  execution  whatsoever,  (3)  upon  pain  and 
penalty  that  all  and  every  sheriff  * * which  at  any 

time  after  the  said  first  day  of  May  now  next  ensuing  shall 
directly  or  indirectly,  do  the  contrary,  shall  lose  and  for- 
feit to  the  party  grieved  his  treble  damages,  (4)  and  shall 
forfeit  the  sum  of  forty  pounds  * *. 

II.  Provided  always,  that  this  Act,  or  anything  therein 
contained,  shall  not  extend  to  any  fees  to  be  taken  or  had 
for  any  execution  within  any  city  or  town  corporate : any- 
thing above  mentioned  to  the  contrary  thereof  notwith- 
standing.” 
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The  right  is  to  have  the  poundage  from  the  party  suing 
out  the  execution ; and  it  seems  that  it  could  not  under 
that  Act,  nor  under  the  43rd  Geo.  III.,  be  in  any  way  re- 
covered from  the  party  against  whom  the  writ  was  sued 
out : Thomas  v.  Great  Western  R.  W.  Go.,  24  U.  C.  R.  326  ; 
Hayley  v.  Racket,  5 M.  & W.  620  ; and  Sneary  v.  Abdy,  1 
Ex.  JD.  299.  See  Bagot  v.  Malone,  5 Ir.  L.  It.  454,  and 
Hill  v.  Buchanan,  Ri.  La.  & Sch.  553. 

And  though  it  seems  to  have  been  at  first  held  that 
no  action,  by  the  sheriff  against  the  party  suing  out  the 
execution,  would  lie  to  recover  poundage;  it  was  soon 
after  firmly  settled  that  the  action  would  lie,  that  the 
right  was  not  limited  to  cases  where  the  amount  could  be 
deducted  from  moneys  levied  : Rawstorne  v.  Wilkinson , 
4 M.  & S.  256. 

Then  by  the  Imperial  Act  43  Geo.  III.  ch.  46,  it  was 
provided  that  in  every  action  in  which  the  plaintiff  was  en- 
titled to  levy,  he  might  also  levy  against  the  defendant’s 
goods  the  poundage,  fees,  and  expenses  over  and  above  the 
sum  recovered  by  the  judgment;  and  by  the  English  C.  L. 
P.  Act,  1852,  sec.  123,  that  right  was  extended  to  every 
case  of  execution  and  to  any  party  entitled  to  execution  ; 
and  this  provision,  in  the  same  words,  is  now  Order  42> 
Rule  15,  of  the  Rules  of  the  Supreme  Court,  1883. 

The  law  is  concisely  stated  in  Sneary  v.  Abdy,  supra,  at  p. 
307,  thus  : — “ Originally,  the  sheriff,  as  an  officer  of  the 
Crown,  was  not  entitled  to  any  reward  except  what  he  took 
of  the  king.  The  29th  Eliz.  first  gave  him  a right  to  re- 
ceive of  the  party  suing  out  the  execution,  a reward  in  the 
shape  of  poundage  ; but  it  was  not  until  43  Geo.  III.  ch.  46, 
that  a plaintiff  suing  out  execution  was  entitled  to  levy  the 
poundage  of  the  goods  seized  over  and  above  the  sum 
recovered.” 

And  at  p.  304: — “The  statute  43  Geo.  III.  ch.  46,  sec.  5, 
gave  a plaintiff  the  right  to  levy  for  the  poundage  fees  and 
expenses,  and  by  the  Common  Law  Procedure  Act,  1852, 
sec,  123,  this  privilege  was  extended  to  every  case  where  a 
party  to  a suit  is  entitled  to  execution.  Under  these 
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statutes  the  sheriff  has  not  even  a qualified  right  in  him- 
self for  his  poundage  fees  or  expenses  as  against  the  exe- 
cution debtor  ; it  is  the  plaintiff  or  the  successful  party  who 
is  to  levy  them.” 

Legislation  here  upon  the  subject  followed ; but  not 
upon  precisely  the  same  lines. 

By  the  Act  49  Geo.  III.  ch.  4,  2nd  sess.,  sec.  3,  the  provi- 
sions of  the  Imperial  Act  43  Geo.  III.  ch.  46,  sec.  5,  pre- 
cisely, were  enacted. 

By  34  Geo.  III.  ch.  2,  a table  of  fees,  giving  poundage 
to  sheriffs  at  a certain  rate,  followed. 

And  by  2 Geo.  IV.  ch.  1,  sec  19,  it  was  provided  that  it 
should  be  lawful  on  any  execution  against  the  person, 
lands,  or  goods,  for  the  sheriff  to  levy  the  poundage  fees, 
and  expenses  of  execution  over  and  above  the  sum  recov- 
ered by  the  judgment  ; and  by  sec.  1 authority  was 
given  to  the  Court  to  appoint  the  fees  to  be  taken  by  all 
officers  of  the  Court. 

It  was  held  in  England  that  the  statute  43  Geo.  III.  ch.  46 
did  not  take  away  the  sheriffs  right  of  action,  for  poundage 
against  the  party  suing  out  the  execution ; it  being  said 
that  the  statute  “gives  a boon  to  the  plaintiff  in  the  action, 
who  is  entitled  to  levy  under  an  execution  against  the 
goods  of  the  defendant,  that  he  may  levy  the  poundage, 
fees,  and  expenses  of  the  execution,  over  and  above  the  sum 
recovered  by  the  judgment and  it  has  been  added  that 
“ the  boon  was  to  the  plaintiff,  not  to  the  sheriff,  who  was 
merely  the  minister  of  the  law  to  enforce  in  his  behalf  this 
additional  right,  the  plaintiff  remaining  liable  to  the  sheriff 
as  before Rawstorne  v.  Wilkinson,  4 M.  & S.  256  ; and 
Thomas  v.  Great  Western  R.  W.  Co.,  24  U.  C.  R.  326. 

And  it  has  been  said  that  the  action  lies  under  our  Act 
as  well ; though  I am  unable  to  call  to  mind  any  case  in 
which  the  question  was  argued  and  the  determination  of  it 
necessary : Leeming  v.  Hagerman,  5 0.  S.  38  ; Corbett  v. 
McKenzie,  6 U.  C.  R.  605  ; Thomas  v.  Great  Western  R.  W. 
Co.,  supra, ; Thomas  v.  Cotton,  12  U.  C.  R.  148 ; and  King 
v.  Commercial  Bank,  17  U.  C.  R.  104 ; although  it  has 
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also  been  said  that  the  statute  of  Elizabeth  is  superseded 
in  this  country,  and  that  it  is  clear  that  the  sheriff’s  right 
to  poundage  is  now  regulated  entirely  by  our  own  statute  : 
Leeming  v.  Hagerman , supra ; and  Morris  v.  Boulton, 
2 C.  L.  Chamb.  R.  60. 

With  no  substantial  variation,  sec.  19  of  ch.  1,  2nd  sess., 
2 Geo.  IV.,  passed  into  our  C.  L.  P.  Act  (0.  S.  U.  C.  ch. 
22),  sec.  270,  and  afterwards  into  “ The  Execution  Act  ” 
(R.  S.  0. 1877  ch.  66)  sec.  44 ; becoming,  with  some  modifi- 
cation in  the  wording,  section  38,  sub-section  12,  of  our 
Judicature  Act  of  1881 ; and  is  now  Rule  890. 

And,  under  section  45  of  the  Act — ch.  2,  sess.  2,  2 Geo. 
IV.,  a new  table  of  costs  was  settled  and  ordered  by  the 
court — Rule  15,  Easter  term  11  Geo.  IV. 

A new  tariff  in  lieu  of  the  former  one  was  adopted  and 
ordered  in  Hilary  Term,  10  Vic.;  and  on  18th  July,  1857 ; 
and  again  on  21st  February,  1874. 

Until  the  tariff  of  18th  July,  1857,  the  provisions  as  to 
poundage  were  : — 

“ Poundage  on  executions  and  attachments 
in  the  nature  of  executions,  where  the  sum 
levied  and  made  shall  not  exceed  £100,  per 


cent £5  Os.  Od. 

Where  it  shall  exceed  £100,  and  be  less  than 

£1,000,  for  first  £100,  per  cent 5 0 0 

For  residue,  per  cent 2 10  0 

Over  £1,000,  or  whatever  exceeds  £1,000,  in 
addition  to  the  poundage  hereby  allowed, 
up  to  £1,000,  per  cent 0 5 0 


In  lieu  of  all  fees  and  charges  for  services  and  disburse- 
ments, except  mileage  in  going  to  seize,  and  disbursements 
for  advertisements,  and  except  disbursements  necessarily 
incurred  in  the  care  and  removal  of  property,  in  cases  not 
exceeding  £100  to  be  allowed  by  the  Master  in  his  discre- 
tion.” 

It  was  in  the  last  named  tariff  that  the  words  “ levied 
and  ” were  first  dropped,  and  the  poundage  given  upon 
“ the  sum  made.”  In  other  respects  the  alterations  were 
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trifling  until  the  tariff  of  21st  February,  1874  ; which  was 
the  one  carried  into  the  Consolidated  Rules,  and  now  in 
force. 

It  will  be  observed  that  under  the  statute  of  Elizabeth 
the  poundage  is  given  to  the  sheriff  upon  the  amount  that 
he  “ shall  levy  or  extend  and  deliver  in  execution  ; ” and 
it  is  now  settled  in  England  that  the  words  “ deliver  in 
execution  ” apply  to  an  extent,  not  a fi.  fa.;  that  the  pro- 
per construction  is  “ goods  levied,”  “ land  extended  and 
delivered  in  execution Mortimore  v.  Cragg , 3 C.  P.  D. 
216 ; and,  upon  the  authorities,  a seizure  is  a sufficient 
levy,  within  the  meaning  of  that  Act,  to  entitle  a sheriff 
to  poundage  upon  an  execution  against  goods ; but  there 
must  be  a seizure : BissicJcs  v.  The  Bath  Colliery  Co .,  3 Ex.  D. 
174. 

And  that  in  England  the  right  to  levy  poundage  is  given 
to  the  party,  not  to  the  sheriff ; whilst  here  the  right  is 
given  to  the  sheriff,  not  to  the  party  ; unless  the  omission  of 
the  words  “ the  sheriff”  from  Order  38,  Rule  12,  and  Con. 
Rule  890,  alters  the  provision  in  the  Common  Law  Pro- 
cedure Act  and  the  Execution  Act,  from  which  they  come. 

And  that  the  poundage  is  upon  the  sum  “ made,”  not  as 
in  England — subject  to  the  provisions  of  the  Order  as  to 
fees  of  31st  August,  1888 — upon  the  sum  “ levied,”  nor,  as 
under  our  tariffs  prior  to  that  of  17th  July,  1857,  “levied 
and  made.”  See  the  Imperial  Act  ch.  55,  50  & 51  Vic.  (1887,) 
consolidating  the  law  relating  to  the  office  of  sheriff  in 
England,  and  repealing,  among  many  other  Acts,  29  Eliz. 
ch.  4 ; also  the  Orders  thereunder  of  31st  August,  1888  : W. 
N.  1888,  p.  441. 

And  in  viewT  of  these  differences  it  is  important  to  con- 
sider the  other  legislation  here,  now  contained  in  the  Rules 
1233  to  1241,  bearing  directly  upon  the  question,  as  well 
as  other  legislation  throwing  light  upon  it. 

Prior  to  the  Act  43  Geo.  III.  ch.  1,  goods  and  lands 
were  included  in  the  one  execution,  and  apparently  the 
sheriff’s  proceedings  and  sale  were  much  the  same,  except 
<13  to  possession,  respecting  each ; as  that  Act  recited  that 
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“ ib  is  expedient,  in  the  present  circumstances  of  this  pro- 
vince. that  some  time  should  elapse  after  the  issuing  of 
process  of  execution  against  lands  and  tenements,  before 
the  sheriff  proceeds  to  expose  the  same  for  sale;”  and 
enacted  that  goods  and  lands  should  not  be  included  in  the 
same  writ,  nor  any  process  issue  against  lands  until  the 
return  of  the  process  against  goods  : the  latter  practice  not 
being  receded  from  until  the  passing  of  ch.  25,  31  Vic.  (0.) ; 
see  also  29  & 30  Vic.  ch.  42.  And  by  49  Geo.  III.  ch.  4, 
sec.  5,  the  sheriff  was  prohibited  from  selling  any  effects 
under  execution  without  at  least  eight  days’  public  notice, 
as  therein  provided,  of  the  time  and  place  of  sale. 

The  importance  of  these  provisions  lies  in  the  fact  that, 
unlike  the  provisions  of  the  statute  of  Elizabeth  and  the 
practice  in  England,^,  fa’s  against  lands  and  goods  are,  so 
far  as  legislation  goes — as  they  are  and  were  in  all  the  pro- 
visions of  the  several  tariffs,  though  not  in  the  Acts  re- 
specting poundage — upon  the  same  footing. 

Then  until  the  Act  31  Yic.  ch.  24,  sec.  4 (0.),  the  gen- 
eral course  of  legislation  directly  affecting  the  question 
was,  or  was  intended  to  be,  in  restriction  of  the  sheriff’s 
real  or  supposed  rights  to  poundage : see  7 Will.  IV. 
ch.  2,  sec.  32,  as  re-enacted  and  added  to  by  ch.  56,  9 
Yic.,  and  the  Common  Law  Procedure  Act  (C.  S.  U.  C.  ch. 
22)  sec.  271. 

It  would  seem  that  the  latter  enactment,  in  so  far  as  it 
provided  for  executions  against  lands,  was  introduced  un- 
der a misapprehension  of  the  practice  as  to  poundage  in 
such  cases. 

Mr.  Harrison’s  note  (p.)  to  sec.  270  of  the  last  named 
Act  (Harrison’s  Common  Law  Procedure  Act,  2nd  ed. 
p.  373)  treats  executions  against  goods  and  lands  as  upon 
the  same  footing  in  this  respect,  and  from  the  cases  cited 
one  would  gather  that  they  had  settled  that  a sale  of  the 
lands  was  not  necessary — that  a seizure  of  them  was  suffi- 
cient— to  entitle  the  sheriff  to  poundage ; this,  however,  was 
quite  contrary  to  the  cases  of  Leeming  v.  Hager  man,  5 0.  S. 
38,  and  Morris  v.  Boulton,  2 C.  L.  Chamb.  R.  60,  referred  to 
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by  him,  which  together  established  that  there  was  no  right 
to  poundage  in  such  a case  without  a sale.  In  the  case  of 
lands  there  was  no  need  of  any  restriction  of  the  sheriffs 
right,  and  the  section  would  have  been  better  framed  if  it 
had  provided  respecting  goods  only. 

It  should  be  here  mentioned  that  the  Court  of  Common 
Pleas  in  Easter  Term  21  Vic.,  in  Walker  v.  Fairfield , 8 C. 
P.  95,  determined  that  a sheriff  was  not  entitled  to  pound- 
age in  a case  where  he  had,  under  a fi.  fa.  against  goods, 
seized,  taken  stock,  made  an  inventory,  advertised  the  sale, 
and  been  in  possession  twenty-one  days,  because  the 
money  had  not  been  “made,”  the  writ  having  been  set  aside* 
the  Court  referring  to  the  change  in  the  words  of  the 
tariff  after  the  case  of  Morris  v.  Boulton.  But  the  same 
Judge  who  decided  the  last  named  case  said  afterwards — in 
Brown  v.  Johnson,  5 L.  J.  17  (January,  1859),  that 
Walker  v.  Fairfield  “ does  not  decide  that,  of  necessity,  the 
word  made  in  the  new  tariff  of  fees  is  to  be  interpreted 
as  meaning  that  the  money  must  go  through  the  sheriff’s 
hands.” 

In  this  state  of  affairs  the  amendment  to  the  provisions 
of  the  Common  Law  Procedure  Act  contained  in  31  Vic. 
ch.  24,  sec.  4 (0.),  was  made,  no  doubt  at  the  instigation  of 
and  in  aid  or  for  the  benefit  of  sheriffs  : see  Morrison  v. 
Taylor , 9 P.  R.  at  p.  395,  and  also  Buchanan  v.  Frank,  15 
C.  P.  at  p.  199. 

It  is  here  that  “ real  ” estate  is  omitted  and  the  section 
confined,  as  it  originally  should  have  been,  to  goods.. 
Though  this  at  first  sight  might  seem  to  enlarge  the  she- 
riff’s right  to  poundage  on  fi.  fa.’s  against  lands,  it  plainly 
enough  was  not  so  intended  but  was  meant  to  leave  them 
upon  the  footing  of  the  practice  as  established  by  Leeming 
v.  Hagerman,  5 0.  S.  38  ; and  Morris  v.  Boulton,  2 C.  L. 
Chamb.  R.  60 ; see  Merchants’  Bank  v.  Campbell,  32  C.  P. 
at  p.  175. 

Now,  returning  to  the  principles  by  which  the  claim 
should  be  governed ; and  assuming  that  a sheriff  is  yet 
entitled  in  this  province  to  recover  poundage  from  the  party 
73— VOL.  xiv.  o.  P.  R. 
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suing  out  the  execution  ; has  the  money  in  question  been 
so  “ made  ” as  to  entitle  the  applicant  to  poundage  in 
respect  of  it  ? 

The  writ  when  placed  in  his  hands  bound  the  lands,  the 
requisite  advertisements  of  sale  under  it  were  all  pub- 
lished, and  all  necessary  steps  preparatory  to  sale  taken  ; 
and  it  was  only  at  the  last  moment  almost — the  eve  of  the 
sale  day — that  the  arrangement  between  the  parties  was 
come  to  and  the  money  paid  to  the  sheriff*;  paid  to  him, 
by  or  on  behalf  of  the  execution  debtor,  upon  and  in  satis- 
faction of  the  writ  in  question.  Much  more  than  an  entry 
upon  the  land ; much  more  than  was  held,  in  Bissicks  v. 
Bath  Colliery  Co.,  supra , to  amount  to  a seizure,  was 
here  done. 

So  that  it  might  well  be  considered  that  the  sheriff 
■“  made,”  and  if  need  be,  “ levied,”  the  amount  in  question. 
What  other  return  could  he  make  than  “ money  made  ” as 
to  the  sum  in  question  ? 

My  views  are  very  much  in  accord  with  those  expressed 
in  the  judgment  in  Walker  v.  Fairfield — that  a sheriff  is 
entitled  to  poundage  when  he  has  actually  made — and  only 
when  he  has  so  made — the  money  ; except  of  course  in  the 
cases  otherwise  expressly  provided  for  in  the  amended  sec- 
tion of  the  Common  Law  Procedure  Act — now  Rule  1233. 
See  Be  Ludmore,  13  Q.  B.  D.  417 ; Lee  v.  JDangar  [1892]  1 
Q.  B.  at  p.  237;  Miles  v.  Harris,  12  C.  B.  N.  S.  550;  and  the 
cases  on  the  subject  in  the  courts  of  the  United  States  of 
America,  collected  in  Murfree  on  Sheriffs,  ch.  26. 

But,  although  in  none  of  the  cases  that  I have  been 
able  to  find  was  the  money  actually  received,  as  here,  by 
the  sheriff,  it  has  been,  ever  since  the  case  of  Leeming  v. 
Hagerman,  5 0.  S.  38,  Hilary  Term,  6 Will.  IV.,  the  well 
settled  practice  that  in  case  of  execution  against  lands  there 
must  be  a sale  to  warrant  a claim  for  poundage ; a prac- 
tice affirmed  by  the  Common  Pleas  Divisional  Court  in 
Merchants'  Bank  v.  Campbell , 32  C.  P.  170,  in  Novem- 
ber, 1881.  A case,  like  the  others,  in  which  no  money  was 
actually  received  by  the  sheriff,  but  in  which  the  judgment 
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is  based  upon  the  ground  that  there  can  be  no  poundage 
upon  a ft.  fa.  lands  unless  there  has  been  a sale. 

Notwithstanding  the  observations  made  in  Bissicks  v. 
Bath  Colliery  Co.,  2 Ex.  D.  459,  respecting  the  effect  of  the 
decisions  of  one  Court,  in  matters  of  practice,  upon  those  of 
another,  I am  of  opinion  that,  even  if  the  practice  had  not 
been  so  long  settled,  we  ought,  in  favour  of  uniformity  in 
such  matters,  to  follow  the  judgment  of  the  Common  Pleas 
Division ; where  it  has  been  so  long  established  as  here, 
there  can  be  no  question  that  we  should  do  so,  no  matter 
what  conclusion  we  might  otherwise  have  reached  in  this 
case. 

Feeling  bound  therefore  by  the  cases,  and  especially  by 
Merchant s’  Bank  v.  Campbell,  supra,  I would  dismiss 
this  appeal. 

Robertson,  J.,  concurred. 

Appeal  dismissed  without  costs. 


Obernier  v.  Robertson. 

Pleading — Libel— Newspaper — Notice  of  action — Statement  of  claim — 

R.  S.  0.  ch.  57,  sec.  5,  sub-sec.  2. 

In  an  action  for  libel  contained  in  a public  newspaper,  the  statement  of 
claim  must  be  confined  to  the  statements  complained  of  and  specified 
in  the  notice  required  by  R.  S.  0.  ch.  57,  sec.  5,  sub-sec.  2,  to  be  given 
by  the  plaintiff  before  action  ; and  where  the  plaintiff  in  such  notice 
specified  parts  of  an  article  published  by  the  defendant,  and  in  her 
statement  of  claim  set  out  the  whole  article,  the  portions  not  specified 
in  the  notice  were  struck  out. 

[May  19,  1892. — Mr.  Winchester.] 
[May  31,  1892. — Rose,  J.] 

This  was  an  action  for  libel  brought  against  the  defen- 
dant as  publisher  and  proprietor  of  the  Evening  Telegram , 
a newspaper  published  in  the  city  of  Toronto.  The 
alleged  libel  was  in  the  publication  of  an  article  purport- 
ing to  be  a report  of  the  trial  of  a Division  Court  plaint, 
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wherein  the  defendant  herein  and  one  Gardner  were 
plaintiffs,  and  the  plaintiff  herein,  Mrs.  Obernier,  was 
defendant. 

The  plaintiff*  alleged  that  the  article  or  report  was  not 
a true,  fair,  and  accurate  account  of  the  trial  and  what 
took  place  thereat. 

Prior  to  bringing  this  action,  the  plaintiff*  caused  to  be 
served  on  the  defendant  a statement  in  writing  specifying 
the  libellous  matter  complained  of,  pursuant  to  ft.  S.  0. 
ch.  57,  sec.  5,  sub-sec.  2,  which  provides  that  no  action  for 
libel  contained  in  a public  newspaper  shall  lie,  unless  and 
until  the  plaintiff  has  given  to  the  defendant  notice  in 
writing,  specifying  the  statements  complained  of. 

The  notice  in  this  case  set  out  certain  paragraphs  of  the- 
article  or  report  in  question,  but  not  the  whole  of  it. 

When  the  plaintiff  delivered  her  statement  of  claim,, 
instead  of  confining  herself  to  what  was  contained  in  the- 
notice  served  before  action,  she  set  forth  therein  the  whole 
article  or  report  of.  the  trial  as  published  by  the  defen- 
dant. 

In  his  statement  of  defence  the  defendant  alleged  that 
the  article  or  report  complained  of  was  not  written  or 
published  by  him.,  and  whatever  was  done  was  without  his 
instructions  or  knowledge ; that  it  was  a fair  and  authen- 
tic report  of  the  proceedings  at  the  trial,  and  was  pub- 
lished without  comments  and  bond  fide  and  without  malice,, 
and  for  the  public  benefit,  and  in  the  usual  course  of  the 
business  of  the  defendant's  newspaper,  and  was  therefore 
privileged ; that  the  defendant  offered  to  the  plaintiff  to 
insert  in  his  newspaper  any  reasonable  letter  or  statement 
of  explanation  or  contradiction,  by  or  on  behalf  of  the 
plaintiff,  but  she  neglected  and  refused  to  avail  herself  of 
such  offer. 

The  defendant  moved  to  strike  out  of  the  statement  of 
claim  all  portions  of  the  article  or  report  therein  set  out 
not  contained  in  the  notice  served  before  action. 

The  motion  was  argued  before  Mr.  Winchester,  an 
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•official  referee,  sitting  for  and  at  the  request  of  the  Master 
in  Chambers,  on  the  16th  May,  1892. 

E.  F.  B.  Johnston , Q.  C.,  for  the  defendant. 

E.  D.  Armour , Q.  C.,  for  the  plaintiff. 

Judgment  was  delivered  on  the  19th  May,  1892. 

Mr.  Winchester,  after  setting  out  the  facts  at  length, 
referred  to  and  quoted  from  the  following  cases  : Jones  v. 
Bird , 5 B.  & Aid.  837 ; Jones  v.  Nicholls , 13  M.  & W. 
361  ; Martins  v.  Upcher,  3 Q.  B.  662  ; Smith  v.  West  Derby 
Local  Board , 3 C.  P.  D.  423  ; Union  Steamship  Go.  of  New 
JZealand  v.  Melbourne  Harbour  Trust  Commissioners,  9 
App.  Cas.  365. 

He  then  proceeded : 

It  will  be  observed  that  the  notice  required  by  sub-sec- 
tion 2 of  section  5,  R.  S.  O.  ch.  57,  is  not  required  to  be 
as  specific  as  the  notices  referred  to  in  the  above  decisions. 
All  that  is  required  is  “ notice  in  writing,  specifying  the 
statements  complained  of.”  And  applying  the  principles 
laid  down  in  the  decisions  above  cited,  it  is  competent  for 
the  plaintiff  to  set  out  the  libel  containing  the  statements 
•complained  of.  It  does  not  appear  that  the  statement 
served  before  action  has  not  afforded  the  defendant  the 
opportunity  of  taking  advantage  of  the  Act,  that  is,  by 
tendering  amends.  It  is  scarcely  necessary  to  say  that  the 
statement  of  claim  must  shew  fully  the  libel  complained  of, 
and  if  it  is  necessary,  in  order  that  this  rule  be  complied 
with,  that  the  whole  article  containing  the  statements 
complained  of  be  set  out,  then  that  should  be  done  : 
Bradlaugh  v.  The  Queen , 3 Q.  B.  D.  607  ; Harris  v.  Warre, 
4 C.  P.  D.  125  ; Capital  and  Counties  Bank  v.  Henty,  7 
App.  Cas.  741.  See  also  Solomon  v.  Lawson , 8 Q.  B.  823,  at 
p.  839.  The  objection  is  made  by  counsel  for  the  defendant 
that  if  the  statement  of  claim  remains  as  it  is,  the  expense 
in  obtaining  witnesses  will  be  much  increased ; but  as  the 
plaintiff,  on  her  examination  for  discovery,  has  admitted 
the  correctness  of  the  account  set  out  in  a number  of  the 
paragraphs  in  her  statement  of  claim,  the  additional 
expense,  if  any,  will  not  be  great.  I think  that,  under  the 
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cases  mentioned,  I cannot  accede  to  the  defendant’s  motion- 
to  strike  out  certain  portions  of  the  plaintiff’s  statement  of' 
claim. 

The  costs  will  be  to  the  plaintiff  in  the  cause. 

The  defendant  appealed,  and  his  appeal  was  argued  by 
the  same  counsel  before  Rose,  J.,  in  Chambers,  on  the  28th 
May,  1892. 

Judgment  was  delivered  on  the  31st  May,  1892. 

Rose,  J. — This  was  an  appeal  from  an  order  of  Mr. 
Winchester  dismissing  an  application  by  the  defendant  to 
have  struck  out  of  the  statement  of  claim  all  portions  of 
the  report  or  article  published  in  the  Evening  Telegram , 
not  contained  in  the  notice  of  action  in  question.  No 
question  was  raised  as  to  the  sufficiency  of  the  notice  of 
action.  The  complaint  of  the  defendant  was  that  the  state- 
ment of  claim  was  too  wide. 

In  the  judgment  appealed  from  certain  of  the  facts  are 
set  forth.  The  article  in  which  the  paragraphs  complained 
of  appeared  occupied  a column  and  a half  of  space  in  the 
Evening  Telegram , the  defendant’s  newspaper.  The 
notice  of  action  began  as  follows : “ Statement  shewing 

the  libellous  matter  complained  of  by  Mrs.  Obernier,  and 
published  in  the  issue  of  the  Evening  Telegram”  etc. 
In  such  statement  or  notice  were  set  out  certain  paragraphs 
taken  from  the  article  in  the  defendant’s  newspaper.  The 
statute  requires  notice  in  writing,  specifying  the  statements 
complained  of,  and  provides  that  unless  and  until  such 
notice  be  given  no  action  shall  lie. 

It  is  manifest,  therefore,  that  the  plaintifl ’s  claim  must 
be  confined  to  the  statements  complained  of  as  specified  in 
the  notice  in  writing.  The  statement  of  claim  in  this  case 
is  not  so  confined.  Paragraph  three  charges  that  “the 
defendant  falsely  and  maliciously  printed  and  published  or 
caused  to  be  printed  and  published  of  the  plaintiff  in  said 
newspaper  called  the  Evening  Telegram , the  words  follow- 
ing, that  is  to  say  and  then  is  set  out  the  article  in  full 
as  it  appeared  in  the  newspaper.  I think  this  pleading  is 
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not  in  proper  form,  and  that  the  statement  of  claim  must 
he  confined  to  the  statements  complained  of  as  specified 
in  the  notice.  The  plaintiff  must  not  throw  upon  tho 
defendant  the  onus  of  going  through  a long  article  and 
determining  whether  or  not  he  will  be  able  at  the  trial  to 
meet  the  claim  as  to  the  many  paragraphs  which  appear 
in  the  article,  and  which  are  not  set  out  in  the  notice. 
The  defendant  is  called  upon  to  meet  the  complaints  made 
as  set  out  in  the  notice,  and  no  other. 

I think  it  well  in  this,  the  first  case  that  has  been  brought 
before  the  Court  under  this  statute,  to  require  a strictness, 
in  pleading  which  will  save  trouble  in  future  cases. 

I cannot  say  that  it  is  clear  beyond  argument  that  none  of 
the  paragraphs  introduced  into  the  statement  of  claim,  and 
which  did  not  appear  in  the  notice  of  action,  do  contain 
defamatory  matter  ; that  is  to  say,  that  with  proper 
innuendoes,  having  regard  to  the  text,  the  jury^might  not 
find  that  they  were  calculated  to  injuriously  affect  the 
plaintiff'. 

As  I have  said,  I think  the  onus  of  determining  whether 
or  not  such  paragraphs  as  were  not  introduced  into  the 
notice  may  or  may  not  affect  the  plaintiff,  or  may  or  may 
not  be  held  to  be  libellous,  must  not  be  thrown  upon  the 
defendant ; and  that  the  defendant  is  entitled  to  have  the 
pleadings  strictly  follow  the  notice  of  action.  The  cause 
of  action  is  for  words  written.  The  words  written  have 
been  set  out  in  the  notice  of  action.  The  notice  of  action, 
therefore,  contains  the  words  complained  of,  and  the  state- 
ment of  claim  should  not  set  up  a claim  in  respect  to 
words  not  appearing  in  the  notice  of  action.  As  the  plain- 
tiff* in  her  statement  of  claim  charges  the  defendant  with 
falsely  and  maliciously  printing  and  publishing  all  the 
words  appearing  in  the  article  set  out  in  the  statement  of 
claim,  I think  she  cannot  complain  if  the  defendant  ask 
for  and  has  granted  to  him  an  order  restraining  her  from 
claiming  at  the  trial,  as  she  claims  in  her  pleadings,  more 
than  she  is  entitled  to  claim  under  her  notice  of  action. 

I think  the  appeal  must  be  allowed,  with  costs  in  the 
cause  to  the  defendant  in  any  event. 
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Patterson  v.  Smith  et  al. 


Pleading — Defence  arising  after  action — Confession — Judgment — Ride  J+If) — 
“ Otherwise  order.” 

In  an  action  against  a judgment  debtor  and  his  brother  to  set  aside  a 
conveyance  by  the  former  to  the  latter  as  fraudulent,  both  defendants 
pleaded  several  defences.  Afterwards  the  judgment  debtor  applied  for 
leave  to  amend  by  adding  as  a defence,  without  abandoning  his  other 
defences,  that  since  action  the  judgment  had  become  extinguished  by 
reason  of  a set-off  ordered  in  another  action  : — 

Held,  a case  in  which  the  plaintiff  should  not  be  allowed  to  confess  the 
new  defence  and  sign  judgment  for  his  costs  under  Rule  440,  but  one 
in  which  the  Court  should  ‘ ‘ otherwise  order  ” under  the  last  clause  of 
the  Rule. 

Construction  and  history  of  Rule  440. 

Harrison  v.  Marquis  of  Abergavenny,  57  L.  T.  N.  S.  360,  discussed. 

r April  19,  1892. — Galt,  C.  J.] 

[June  13,  1892. — The  Queen's  Bench  Division.'] 

The  plaintiff  by  his  statement  of  claim  alleged  that  he 
was  a judgment  creditor  of  the  defendant  Albert  I.  Smith, 
under  an  order  directing  that  judgment  should  be  entered 
in  terms  of  a certain  settlement,  directing  that  the  said 
defendant  Albert  I.  Smith  should  deliver  up  a certain  deed 
and  pay  certain  costs  to  the  plaintiff ; and  that  writs  of  fi. 
fa.  lands  were  duly  placed  in  the  sheriff’s  hands ; that  at 
the  time  the  plaintiff  commenced  that  action  the  defen- 
dant Albert  I.  Smith  was  the  owner  of  certain  lands ; that 
the  defendant  John  J.  Smith  (the  brother  of  the  defendant 
Albert  J.  Smith)  was  well  aware  and  had  full  knowledge 
of  that  action  ; that  on  17th  October,  1890,  pending  nego- 
tiations for  the  carrying  out  of  such  settlement,  the  defen- 
dant Albert  I.  Smith  fraudulently  and  collusively  conveyed, 
or  purported  to  convey,  to  his  co-defendant  the  said  lands, 
and  at  a time  when  the  defendant  Albert  I.  Smith  was 
apprehensive  that  execution  would  be  issued  against  him 
in  the  former  action ; that  no  consideration  passed,  and 
that  said  conveyance  was  voluntary,  and  fraudulent  and 
void  under  13  and  27  Elizabeth,  and  R.  S.  0.  ch.  124; 
further,  that  the  defendant  Albert  I.  Smith  was  insolvent, 
and  his  co-defendant  was  well  aware  of  this,  and  the  con- 
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veyance  was  made  with  intent  to  defeat  the  plaintiff  and 
with  intent  to  give  the  defendant  John  J.  Smith  an  unjust 
preference,  etc. ; and  the  plaintiff  prayed  that  the  said  deed 
should  be  declared  fraudulent  and  void  as  against  him  and 
the  other  creditors  of  the  defendant  Albert  I.  Smith,  etc. 

The  defendant  John  J.  Smith  filed  his  statement  of  de- 
fence, (1)  denying  the  allegations  in  the  statement  of 
claim  ; (2)  disputing  the  validity  of  the  order  on  which 
judgment  issued  in  the  former  action  against  the  defen- 
dant Albert  I.  Smith ; (3)  alleging  that  the  defendant 
Albert  I.  Smith  was  solvent  when  the  conveyance 
attacked  was  made ; (4;  denying  collusion  and  fraud  and 
notice  of  any  intent  on  the  part  of  the  defendant  Albert  I. 
Smith  to  defraud ; (5)  alleging  good  and  sufficient  con- 
sideration; (6)  denying  notice  of  the  plaintiff’s  claim,  and 
pleading  the  Registry  Act ; (7)  denying  the  effect  of  hinder- 
ing, delaying,  etc.,  creditors;  (8)  claiming  a lien  for 
consideration  given  and  indemnit}'  against  a prior  incum- 
brance. 

The  defendant  Albert  I.  Smith  filed  his  statement  of 
defence,  (1)  denying  the  allegations  of  the  statement  of 
claim  ; (2)  alleging  that  the  sale  was  bond  fide  and  for  a 
consideration  equal  to  the  value  of  the  lands ; (3)  alleging 
that  the  defendant  Albert  I.  Smith  was  solvent  when  the 
deed  was  made,  and  that  he  had  no  reason  to  think  and 
did  not  think  otherwise ; (4)  repeating  and  relying  on  the 
defences  pleaded  by  the  defendant  John  J.  Smith. 

This  defence  was  delivered  on  the  18th  May,  1891. 

On  4th  December,  1890,  nine  days  before  the  com- 
mencement of  the  present  action,  the  plaintiff*  brought  an 
action  in  the  High  Court  of  Justice  against  the  defendant 
Albert  I.  Smith  and  one  Mary  E.  Hodgins,  which  action 
was  tried  before  Boyd,  C.,  on  19th  January,  1892,  and 
was  dismissed  with  costs,  payable  by  the  plaintiff  to  the 
defendant  Albert  I.  Smith,  to  be  set  off  against  the  costs 
owing  by  him  to  the  plaintiff  mentioned  in  both  actions. 

The  costs  payable  to  the  defendant  by  the  plaintiff  in 
the  last  named  action  were  on  15th  March,  1892,  taxed 
74 — YOL.  XIV.  O.P.R. 
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at  $117.20,  which,  it  was  said,  was  a greater  amount  than 
the  claim  for  costs  of  the  plaintiff  against  the  defendant 
Albert  I.  Smith. 

The  defendant  Albert  I.  Smith  thereupon  applied  for  an 
order  permitting  him  to  amend  his  statement  of  defence  b y 
inserting  the  following  : — 

“ And  by  way  of  additional  defence  to  this  action,  and 
without  abandoning  any  of  the  defences  heretofore  pleaded,, 
this  defendant  says  that  the  only  status,  if  any,  of  the- 
plaintiff  enabling  him  to  bring  this  action  was  as  an  exe- 
cution creditor  of  the  defendant  Albert  I.  Smith.  That 
this  plaintiff  brought  another  action  in  the  High  Court  of 
Justice,  Queen’s  Bench  Division,  claiming  inter  alia  the 
same  relief  as  in  this  action,  against  the  defendant  Albert 
I.  Smith  and  one  Mary  E.  Hodgins.  The  said  action  came 
on  for  trial  before  the  Honourable  the  Chancellor,  at  To- 
ronto, on  the  20th  January,  1892,  and  that  the  said  action 
was  dismissed  with  certain  costs  inter  alia  to  be  taxed  to 
the  defendant  Albert  I.  Smith  against  the  plaintiff,  and  to 
be  set  off  against  the  judgment  which  the  plaintiff  had 
against  the  defendant  Albert  I.  Smith,  and  by  virtue  of 
which  he  claims  to  bring  this  action,  and  for  greater  certainty 
the  defendant  craves  leave  at  the  trial  of  this  action  to 
refer  to  the  said  judgment  of  the  Chancellor.” 

“ The  costs  payable  by  the  plaintiff  to  the  defendant 
Albert  I.  Smith  under  the  said  judgment  have  been  taxed, 
and  amount  to  more  than  the  indebtedness,  if  any,  of  the 
defendant  Albert  I.  Smith  to  the  plaintiff,  and  this  defen- 
dant says,  and  the  fact  is,  that  so  far  from  the  defendant 
Albert  I.  Smith  being  indebted  to  the  plaintiff,  that  the 
plaintiff  is,  after  the  set-off  referred  to  in  the  next  preceding 
paragraph,  indebted  to  the  defendant  Albert  T.  Smith,  and 
this  defendant  therefore  says  that  the  plaintiff  has  no 
status  enabling  him  to  bring  this  action  at  all  — 

As  additional  defences  to  those  already  pleaded  by  him, 
and  without  abandoning  any  grounds  of  defence  theretofore 
taken  ; and  for  such  further  and  other  order  as  might  seenr 
meet. 
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Mr.  Winchester,  an  official  referee,  sitting  for  the  Master 
in  Chambers,  made  the  order  allowing  the  defendant  Albert 
I.  Smith  to  amend  accordingly  by  adding  the  above  as 
additional  defences  to  those  already  pleaded,  and  without 
abandoning  any  grounds  of  defence  theretofore  taken. 

The  plaintiff  appealed  from  this  order,  and  his  appeal 
was  argued  before  Galt,  C.  J.,  in  Chambers,  on  the  14th 
April,  1892. 

J.  A.  McCarthy , for  the  appellant. 

W.  R.  Smyth,  for  the  defendant  Albert  I.  Smith. 

Judgment  was  delivered  on  the  19th  April,  1892. 

Galt,  C.  J. — The  action  is  to  set  aside  a conveyance 
from  Albert  I.  Smith  to  his  co-defendant  John  J.  Smith, 
on  the  ground  that  it  was  fraudulent  as  against  the  plain- 
tiff, who  is  an  execution  creditor  of  Albert  I.  Smith.  This 
charge  is  expressly  denied  by  each  of  the  defendants. 

Mr.  McCarthy’s  contention  was  that  as  the  locus  standi 
of  the  plaintiff  as  a creditor  when  the  action  was  commenced 
was  undisputed,  that  defendant  should  be  precluded  from 
contesting  his  claim  after  availing  himself  of  the  provisions 
of  Rule  440,*  and  the  plaintiff  should,  if  he  choose,  be 
allowed  to  deliver  a confession  of  defence,  and  sign  judg- 
ment for  his  costs. 

This  appears  to  me  to  be  correct  as  respects  Albert  I. 
Smith ; but,  as  to  the  other  defendant,  the  plaintiff  is  not 
entitled  to  tax  his  costs,  but  on  the  contrary,  if  he  abandons 
his  suit,  he  would  be  liable  for  such  costs.  At  the  time 

* 440.  Where  any  defendant,  in  his  statement  of  defence  or  counter- 
claim, whether  by  way  of  amendment  or  otherwise,  alleges  any  ground 
of  defence  or  counter-claim  which  has  arisen  after  the  commencement  of 
the  action,  the  plaintiff  may  deliver  a confession  of  such  defence  ; which 
confession  may  be  in  the  Form  No.  17  in  the  Appendix,  with  such  varia- 
tions as  circumstances  may  require  ; and  he  may  thereupon  sign  judgment 
for  his  costs  up  to  the  time  of  the  pleading  of  such  defence  unless  the 
Court  or  a Judge  shall,  either  before  or  after  the  delivery  of  such  con- 
fession, otherwise  order. 
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when  the  action  was  brought  Albert  I.  Smith  was  a debtor. 
If  he  chooses  to  avail  himself  of  Rule  440,  he  must  do  so 
under  the  provisions  therein  contained. 

This  appeal,  therefore,  must  be  allowed,  and  the  order 
amended  by  striking  out  the  clause  “ and  without  aban- 
doning any  of  the  defences  heretofore  pleaded,”  leaving 
the  plaintiff  to  take  such  steps  as  he  may  deem  expedient. 

Appeal  allowed ; costs  to  be  costs  in  the  cause  against 
Albert  I.  Smith. 

From  this  decision  the  defendant  Albert  I.  Smith  ap- 
pealed on  the  grounds  : (1)  That  Rule  440  gives  jurisdic- 

tion to  make  the  order  made  by  the  referee  in  a proper 
case ; (2)  That  this  order  was  a proper  one  under  the 
circumstances,  and  should  not  have  been  interfered  with. 

The  appeal  was  argued  before  the  Queen’s  Bench  Divi- 
sional Court  (Falconbridge  and  Street,  JJ.)  on  the  19th 
and  27th  May,  1892. 

W.  R.  Smyth , for  the  appellant,  relied  on  Harrison  v. 
Marquis  of  Abergavenny,  57  L.  T.  N.  S.  360,  as  a case  on 
all  fours  with  this. 

Pepler,  Q.  C.,  for  the  plaintiff,  referred  to  Foster  v. 
Gamgee , 1 Q.  B.  D.  666 ; Champion  v.  Formby , 7 Ch.  D. 
373 ; Newington  v.  Levy , L.  R.  5 C.  P.  607 ; Beddall  v. 
Maitland , 17  Ch.  D.  174;  Bridgetown  Waterworks  Co.  v. 
Barbados  Water  Supply  Co.,  38  Ch.  D.  378. 

Judgment  was  delivered  on  the  13th  June,  1892. 

Falconbridge,  J. — Con.  Rule  440  is  precisely  the  same 
as  the  English  Rule  1875,  Order  XX.,  Rule  3 (1883,  Order 
XXIV.,  Rule  3). 

In  Foster  v.  Gamgee,  1 Q.  B.  D.  666,  the  defendant  pleaded 
pleas  in  bar  of  the  action,  and  afterwards  by  leave  of  a J udge, 
under  section  142  of  the  English  Common  Law  Procedure 
Act,  1852,  pleaded  in  addition  the  bankruptcy  of  the  plain- 
tiff after  action  brought,  and  the  plaintiff  confessed  the 
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plea.  It  was  held  that  under  Rules  22  and  23  of  Trinity 
Term,  1853,  the  plaintiff  was  entitled  to  judgment  for  his 
costs  up  to  the  time  of  such  pleading — the  other  defences 
falling  to  the  ground — and  semble , that  the  effect  of  Order 
XX.,  Rules  1-3,  is  the  same. 

I should  gather  from  the  statement  of  facts  in  Champion 
v.  Forrnby,  7 Ch.  D.  373,  that  no  other  defence  had  been 
delivered  except  that  of  the  adjudication  in  bankruptcy 
four  months  after  action  brought,  but  the  plaintiff  was  held 
entitled  to  confess  the  defence  and  sign  judgment  under 
Rules  of  1875,  Order  XX.,  Rule  3,  for  his  costs. 

Harrison  v.  Marquis  of  Abergavenny , 57  L.  T.  N.  S.  360, 
was  held  by  Kay,  J.,  not  to  be  a case  in  which  it  was  proper 
forplaintiff  to  avail  himself  of  Order  XXIV.,  Rule3,  inasmuch 
as  it  was  not  a case  in  which  the  plea  of  a ground  of  defence 
that  had  occurred  since  action  brought  amounted  to  a 
waiver  of  the  pleas  founded  on  matters  which  had  occurred 
before  the  commencement  of  the  action. 

In  Bridgetown  Waterworks  Co.  v.  Barbados  Water 
Supply  Co .,  38  Ch.  D.  378,  North,  J.,  says : “ It  is  quite 
clear  the  general  order  does  contemplate  that  there 
may  be  circumstances  under  which  it  would  be  unfair  and 
improper  to  make  the  defendant  pay  the  costs  when  a 
further  defence  is  put  in  of  matters  arising  since  the  first 
defence  was  put  in.” 

How  can  it  be  said  that  the  new  plea  in  the  case  in  hand 
is  any  waiver  by  Albert  I.  Smith  of  the  pleas  of  good 
consideration,  denial  of  fraud,  collusion,  etc.,  or  even  perhaps 
that  it  is  any  admission  of  the  plaintiff’s  position  as  a 
judgment  creditor  for  costs  ? He  may  desire  to  plead  the 
new  plea  ex  abundanti  cautela. 

I think,  assuming  the  test  put  in  Harrison  v.  Aber- 
gavenny to  be  good  law,  that  this  is  a case  in  which  we 
should  “ otherwise  order,”  and  that  the  order  appealed  from 
should  be  set  aside,  and  the  order  of  the  referee  restored 
with  costs. 
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Street,  J. — What  we  are  called  upon  to  decide  in  this 
case  is  whether  there  are  to  be  found  in  it  circumstances 
sufficient  to  take  it  out  of  the  general  rule  laid  down  by 
Rule  440,  that  a defendant  who  pleads  a defence  arising 
after  action  does  so  upon  the  understanding  that  the 
plaintiff  may  confess  it  and  sign  judgment  for  his  costs. 
That  is  what  is  to  happen  in  every  case  “ unless  the  Court 
or  a Judge  shall,  either  before  or  after  the  delivery  of  such 
confession,  otherwise  order.” 

With  great  respect  for  the  authority  of  the  learned  Judge 
by  whom  the  case  of  Harrison  v.  Marquis  of  Abergavenny , 
57  L.  T.  N.  S.  360,  was  decided,  I am  not  satisfied  that 
the  test  acted  upon  by  him  in  that  case  is  the  correct  one. 
The  English  Rule  of  Court  upon  which  that  case  was  de- 
cided is  the  same  as  ours,  and  the  learned  Judge  says  : “ I 
am  of  opinion  that  this  is  not  a case  in  which  it  is  proper 
for  the  plaintiff'  to  avail  himself  of  the  Rule,  because  it  is 
not  a case  in  which  the  plea  of  a ground  of  defence  that 
has  occurred  since  action  brought  amounts  to  a waiver  of 
the  pleas  founded  on  matters  which  occurred  before.” 

If  this  test  should  be  adopted,  the  result  would  be  that  the 
plaintiff*  could  in  no  case  where  matter  arising  after  action 
brought  is  pleaded  proceed  under  Rule  440,  unless  the 
matter  so  pleaded  amounted  on  its  face  to  a waiver  of  the 
other  defences.  This  would  limit  the  operation  of  the  Rule 
to  cases  where  the  defendant  pleads  payment  or  satisfaction 
by  himself  after  action  brought,  or  some  similar  admission 
of  liability,  and  we  should  by  this  interpretation  of  the 
Rule  make  the  general  rule  laid  down  in  it,  and  the  excep- 
tions provided  for,  change  places,  for  the  exceptions  would 
be  infinitely  more  frequent  in  practice  than  cases  governed 
by  the  general  rule.  It  is  to  be  observed,  also,  that  Rule 
440  applies  to  cases  coming  under  Rule  434,  by  which  a 
defendant  is  expressly  allowed  to  plead  matters  arising 
after  action  along  with  other  grounds  of  defence,  thus 
indicating  very  plainly  that  Rule  440  was  to  be  applied 
even  where  no  intention  existed  of  waiving  the  other 
matters  pleaded. 
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Under  what  circumstances,  then,  should  the  Court  or  a 
Judge  otherwise  order?  There  is  nothing  in  the  Rule 
itself,  or  in  any  other  existing  Rule,  which  aids  in  the 
slightest  degree  in  the  solution  of  this  question,  and  so  I 
think  we  should  look  at  the  changes  in  the  law  which 
accompanied  the  passing  of  the  Rule  for  assistance  to  aid 
in  arriving  at  its  meaning.  Our  Rules  434  to  440,  inclu- 
sive, are  the  lineal  descendants  of  General  Rules  22  and  23 
passed  in  Trinity  Term,  1856  ; see  Harrison’s  Common 
Law  Procedure  Act  (2nd  ea.),  p.  731 ; which  were  as  follows : 

22.  A plea  containing  a defence  .arising  after  the  com- 
mencement of  the  action,  may  be  pleaded,  together  with 
pleas  of  defences  arising  before  the  commencement  of  the 
action ; provided  that  the  plaintiff  may  confess  such  plea, 
and  thereupon  shall  be  entitled  to  the  costs  of  the  cause 
up  to  the  time  of  pleading  such  first  mentioned  plea. 

23.  When  a plea  is  pleaded  with  an  allegation  that  the 
matter  of  defence  arose  after  the  last  pleading,  the  plaintiff* 
shall  be  at  liberty  to  confess  such  plea,  and  shall  be  entitled 
to  the  costs  of  the  cause  up  to  the  time  of  pleading  such 
plea  ; provided  that  this  and  the  preceding  Rule  shall  not 
apply  to  the  case  of  such  plea  pleaded  by  one  or  more  only 
out  of  several  defendants. 

Our  Rule  440  is  not  in  terms  restricted  to  cases  where 
a defence  of  matter  arising  after  action  is  pleaded  by  a 
sole  defendant : furthermore,  the  Judicature  Act  has 
entirely  done  away  with  the  old  rules  of  pleading,  and  has 
permitted  the  joinder  in  one  action  of  any  number  of  dis- 
tinct causes  of  action  without  regard  to  their  nature  or  to 
the  parties  entitled ; the  present  rules,  moreover,  are 
applicable  to  equitable  as  well  as  legal  causes  of  action, 
while  those  to  which  I have  referred  were,  of  course,  con- 
fined to  common  law  actions.  In  these  and  similar  changes, 
I venture  to  suggest,  is  to  be  found  the  explanation  of  the 
fact  that  a discretion  is  given  to  the  Courts  and  Judges  by 
Rule  440  which  was  unnecessary  under  the  simpler  forms 
of  action,  and  the  precise  and  technical  pleadings  in  use 
under  the  Common  Law  Procedure  Act.  The  propriety  of 
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the  old  Rules  is  vindicated  by  their  re-enactment,  and  their 
spirit  is  to  be  preserved  and  applied,  so  far  as  may  be 
properly  done,  under  the  altered  conditions  of  pleading  to 
which  the  new  Rules  are  applicable. 

In  the  present  case  there  are  two  defendants,  one,  Albert 

I.  Smith,  being  the  judgment  debtor,  and  the  other,  John 

J.  Smith,  the  grantee  of  the  land  in  question ; the  action 
being  by  a creditor  of  Albert  I.  Smith,  who  alleges  that 
the  conveyance  to  John  J.  Smith  is  fraudulent  and  void  as 
against  him.  Both  defendants  have  filed  statements  of 
defence  denying  the  fraud,  and  now  the  defendant  Albert 
I.  Smith  applies  for  leave  to  plead,  without  waiving  his 
other  defences,  that  since  action  brought  an  event  has 
taken  place  by  which  the  plaintiff’s  debt  has  been  practi- 
cally extinguished.  Unless  this  leave  be  granted,  he  cannot 
plead  this  defence  without  waiving  his  former  defence. 
If  the  leave  be  refused,  and  the  defence  is  pleaded  and 
confessed  by  the  plaintiff,  the  plaintiff  may  at  once  sign 
judgment  for  his  costs  of  the  action  against  the  defendant 
Albert  I.  Smith.  He  may  then,  although  confessedly 
having  no  cause  of  action  remaining,  proceed  to  trial 
against  John  J.  Smith  for  the  sole  purpose  of  deciding  the 
question  of  costs  between  them.  The  obvious  result  then 
of  applying  the  Rule  in  a case  of  this  nature  is  to  place  the 
remaining  parties  to  the  record  in  an  awkward  and  anoma- 
lous position — a position  which  could  not  have  occurred 
under  the  Rules  of  Trinity  Term,  1856,  confined  as  they 
were  to  pleas  'puis  darrein  continuance  pleaded  by  a sole 
defendant.  It  is  easy  to  understand  that  cases  may  arise 
under  our  present  system  of  pleading  in  which  a plea  by 
one  of  several  defendants,  and  a confession  of  it  by  the 
plaintiff,  would  end  the  case  as  against  that  particular  de- 
fendant without  in  any  way  affecting  the  plaintiff’s  claim 
against  the  others,  and  in  such  cases  the  present  Rule  440 
may  well  be  applied,  but  where  the  matter  confessed  goes 
to  the  root  of  the  whole  cause  of  action,  as  here,  and  it  is 
pleaded  by  one  only  of  several  defendants,  there  seem  to 
be  difficulties  in  the  way  of  applying  it  and  working  it 
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out  which  lead  me  to  the  conclusion  that  it  was  not  intend- 
ed to  be  applicable. 

For  these  reasons  I agree  with  my  learned  brother  Fal- 
conbridge  that  the  order  appealed  from  should  be  set  aside 
with  costs,  and  the  order  of  the  referee  restored. 


Re  Butterfield,  a Solicitor. 

Solicitor  and  client — Taxation  of  costs — Joinder  of  causes  of  action — Ride 
300—  Separate  actions — Solicitor  not  entitled  to  costs  of — Duty  of 
solicitor. 

A solicitor,  acting  on  behalf  of  three  clients,  brought  three  separate 
actions  for  malicious  prosecution  against  the  same  defendant.  The 
three  causes  of  action  all  arose  out  of  an  information  for  an  assault  laid 
by  the  defendant  against  the  plaintiffs  : — 

Held,  that  under  Rule  300  the  three  causes  of  action  could  have  been 
joined  in  one  action  ; that  it  was  the  duty  of  the  solicitor  to  have  so 
advised  his  clients  ; and  that  not  having  done  so,  he  could  not  be  heard 
to  say  that  his  clients  had  instructed  him  to  bring  three  separate  actions. 
And  upon  taxation  of  his  bill  between  solicitor  and  client  he  was 
allowed  costs  as  of  one  action  only. 

Booth  v.  Briscoe,  2 Q.  B.  D.  496,  and  Gort  v.  Bowney,  17  Q.  B.  D.  625, 
followed. 

Appleton  v.  Chapel  Town  Paper  Co.,  45  L.  J.  Ch.  276,  not  followed. 

[April  28,  1892. — Galt,  C.  J.] 

[June  13,  1892. — The  Queen's  Bench  Division .] 

An  appeal  by  the  solicitor  from  the  taxation  by  one  of  the 
taxing  officers  at  Toronto,  at  the  instance  of  the  Messrs. 
Routhier,  a father  and  two  sons,  of  three  bills  of  costis 
delivered  to  them  respectively  by  the  solicitor.  The  bills 
of  costs  were  in  respect  of  three  separate  actions  brought 
by  the  solicitor  in  the  names  of  th^Sfotithiers,  respectively, 
against  one  McLaurin,  claiming  damages  for  malicious 
prosecution.  The  causes  of  action  arose  out  of  an  infor- 
mation for  an  assault  laid  against  the  Routhiers  by  Mc- 
Laurin, which  information  was  dismissed  by  the  magistrate. 
The  facts  relating  to  one  of  the  actions  for  malicious 
prosecution  are  stated  in  Louis  Routhier  v.  McLaurin , 18 
O.  R.  112. 

The  taxing  officer  taxed  the  three  bills  as  one,  holding 
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that  the  three  plaintiffs  might  have  combined  their  claims 
in  one  action  against  the  defendant. 

The  solicitor  appealed  on  the  grounds:  (1)  That  the 
three  actions  were  for  three  separate  and  distinct  torts, 
committed  separately  and  distinctly  by  the  defendant 
against  the  plaintiffs ; (2)  That  the  three  actions  were 
brought  separately  by  specific  direction  of  the  clients  ; (3) 
That  one  of  the  clients,  in  his  affidavit  made  on  8th  De- 
cember, 1890,  swore  that  he  did  not  dispute  the  solicitor’s 
right  to  recover  these  bills  of  costs. 

The  appeal  was  argued  before  Galt,  C.  J.,  in  Chambers, 
on  the  27th  April,  1892. 

Masten,  for  the  appellant. 

J.  B.  O' Brian,  for  the  clients. 

Judgment  was  delivered  on  the  following  day. 


Galt,  C.  J. — These  three  actions  were  brought  against 
the  same  defendant,  claiming  damages  for  malicious  prose- 
cution. The  cause  of  action  arose  out  of  an  arrest  made 
of  the  plaintiffs  on  the  complaint  of  the  defendant,  which 
charge  was  dismissed  by  the  magistrate. 

There  was  only  one  cause  of  action,  and  in  my  opinion 
this  case  is  clearly  within  Rule  300,*  as  settled  by  the 
Court  of  Appeal  in  Booth  v.  Briscoe , 2 Q.  B.  D.  496,  con- 
firmed by  the  case  of  Gort  v.  Rowney,  17  Q.  B.  D.  625,  at 
p.  633. 

It  was,  therefore,  the  duty  of  the  solicitor  to  have  so 
instructed  his  clients.  It  is  stated  that  these  three  actions 
were  brought  separately  by  specific  directions  of  the  clients. 
This  is  denied  by  them.  Nor  do  I see  anything  in  the 
affidavits  which  would  lead  me  to  believe  they  were  ever 
informed  that  they  could  and  should  join  in  the  same 
action.  In  my  judgment  it  was  the  duty  of  the  solicitor 
to  expressly  inform  them  that  was  the  proper  course. 

* 300.  All  persons  may  be  joined  as  plaintiffs  in  whom  the  right  to  any 
relief  claimed  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the  alter- 
native. And,  without  any  amendment,  judgment  may  be  given  for  such 
one  or  more  of  the  plaintiffs  as  may  be  found  to  be  entitled  to  relief, 
for  such  relief  as  he  or  they  may  be  entitled  to. 
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Then,  as  to  the  third  objection.  The  admission  was  as 
follows  : “ As  to  the  three  actions  of  Routhier  v.  McLaurin, 
although  not  disputing  his  right  to  recover  three  bills  of 
costs,  I say  the}^  would  not  have  been  instituted  but  for 
the  request,  advice,  and  counsel  which  we  received  from 
the  said  John  Butterfield.”  Such  being  the  allegation,  as 
it  is  clear  to  me  that  such  advice  ought  not  to  have  been 
given,  no  weight  should  be  attached  to  it  in  favour  of  the 
solicitor. 

Appeal  dismissed  with  costs. 

At  the  Easter  Sittings,  1892,  of  the  Queen’s  Bench 
Divisional  Court,  the  solicitor  appealed  from  the  order 
and  decision  of  Galt,  C.  J.,  on  the  grounds  set  forth  above, 
and  on  the  following  additional  grounds  : — 

(a)  The  said  three  causes  of  action  could  not  properly 
have  been  joined  together  in  one  suit  under  the  practice 
and  procedure  of  this  Court. 

( b ) If  the  said  causes  of  action  could  have  been  legally 
combined  in  one  suit,  the  solicitor  acted  properly  and 
judiciously,  and  in  the  interests  of  his  clients,  in  bringing 
them  separately,  and  would  not  have  been  justified  in 
exposing  his  clients  to  risk  of  loss  by  bringing  them 
together. 

The  appeal  was  argued  before  Falconbridge  and 
Street,  JJ..  on  the  17th  May,  1892. 

Hasten,  for  the  solicitor.  The  Bouthiers  instructed  Mr. 
Butterfield  to  bring  three  actions  for  the  purpose  of  getting 
a good  settlement.  In  any  case  it  was  a matter  of  wise 
discretion  to  bring  separate  actions.  And  one  of  the  clients 
in  his  affidavit  says  he  does  not  dispute  the  right  of  the 
solicitor  to  three  bills  of  costs.  While  it  is  possible  that 
no  objection  could  have  been  raised  if  the  three  claims  had 
been  combined  in  one  action,  the  cases  are  not  so  clear  as 
to  justify  the  mulcting  of  the  solicitor.  See  Appleton  v. 
Chapel  Town  Paper  Co.,  45  L.  J.  Ch.  276. 

J.  B.  O' Brian,  for  the  clients,  referred  to  Booth  v.  Bris- 
coe, 2 Q.  B.  D.  496 ; Govt  v.  Rowney,  17  Q.  B.  D.  625 ; Ad- 
dison on  Torts,  6 th  Eng.  ed.,  1887,  p.  77 ; Re  Butter  field, 
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14  P.  E.  149  ; Amos  v.  Chadwick , 4 Ch.  D.  869  ; 9 Ch.  D. 
459 ; Bennett  v.  Bury , 5 C.  P.  D.  339  ; In  re  Hardy,  3 Ch. 
Chamb.  E.  179. 

Masten,  in  reply,  as  to  the  position  of  the  solicitor  when 
deciding  what  course  to  take,  referred  to  Burstall  v.  Bey f us T 
26  Ch.  D.  35 ; Arnison  v.  Smith,  41  Ch.  D.  98. 

On  the  13th  June,  1892,  the  judgment  of  the  Court  was 
delivered  by 

Falconbridge,  J. — (a)  This  ground  of  appeal  is  not 
tenable.  The  Eule  corresponding  to  our  Eule  300  has 
been  interpreted  adversely  to  this  contention  by  the  Eng- 
lish Court  of  Appeal  in  Booth  v.  Briscoe,  2 Q.  B.  D.  496, 
and  in  Gort  v.  Rowney,  17  Q.  B.  D.  625. 

Appleton  v.  Chapel  Town  Paper  Co.,  45  L.  J.  Ch. 
276,  which  is  not  consistent  with  these  judgments,  was 
decided  a year  before  Booth  v.  Briscoe,  and  was  decided 
without  reference  to  the  Judicature  Act,  but  on  the  old 
Chancery  Practice. 

(6)  This  ground  of  appeal  is  involved  in  the  grounds 
taken  before  the  learned  Chief  Justice. 

With  the  opinion  expressed  in  the  judgment  appealed 
from,  I entirely  agree,  and  on  the  question  as  to  the  solicitor 
not  informing  the  clients  that  they  could  join  in  one  action, 
I further  refer  to  the  evidence  of  Mr.  Butterfield  before 
Mr.  Clark,  the  taxing  officer : 

“ I never  advised  them  that  the  three  could  sue  together, 
and  that  one  action  could  be  brought.” 

This  is  decisive  of  the  whole  matter.  It  precludes  any 
inquiry  as  to  the  policy  of  bringing  separate  actions,  be- 
cause the  clients  could  not  exercise  any  judgment  on  the 
subject  in  the  absence  of  that  information  and  advice. 

As  a matter  of  fact  the  actions  were  tried  together,  per- 
haps under  some  pressure  from  the  Court,  but  in  the  result 
the  only  object  which  could  have  been  served  by  the 
bringing  of  separate  actions  (viz.,  the  having  separate  trials), 
was  not  attained. 

The  appeal  must  be  dismissed  with  costs. 
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Re  O’Donohoe,  a Solicitor. 

■Solicitor  and  client — Delivery  of  bill  of  costs — Supplemental  bill — Inadver- 
tence— Special  circumstances. 


A solicitor  is  bound  by  the  bill  which  he  delivers,  and  he  cannot  as  of 
course  withdraw  it  or  substitute  another  bill  or  reduce  his  demand  or 
deliver  a bill  containing  other  charges ; but  if  he  wishes  to  do  so  he 
must  make  a special  application  for  leave. 

A solicitor  in  delivering  a bill  omitted  to  make  any  charge  for  “days 
employed  in  going  to  and  returning  from  Ottawa”  upon  professional 
business.  He  stated  that  the  omission  was  through  inadvertence. 

Held,  not  a “ special  circumstance  ” justifying  an  order  for  leave  to  deliver 
a supplemental  bill. 


[February  13,  1892. — MacMahon,  J.] 

[June  13,  1892. — The  Queen's  Bench  Division .] 

An  appeal  by  the  solicitor  from  an  order  of  Mr.  Win- 
chester, an  official  referee,  sitting  for  the  Master  in  Cham- 
bers, dismissing  the  application  of  the  solicitor  to  allow 
him  to  amend  the  bill  of  costs  delivered  to  the  manager  of 
the  Toronto  General  Trusts  Co.,  the  administrators  of  the 
estate  of  John  Herbert,  deceased,  John  Rennie,  and  Matthew 
O’Connor,  the  plaintiffs  in  the  action  of  Herbert  v.  Starrs , 
by  adding  thereto  the  following  items  : — 

“ One  day  spent  in  going  to  Ottawa  to  attend  at  the 
Master’s  office,  and  attending  before  him  on  the  following 
days,  namely:  January  19th  and  20th,  May  30th,  June 

11th,  September  10th,  October  12th,  13th,  and  23rd,  No- 
vember 11th,  and  December  4th,  12th,  and  27th,  all  in  the 
year  1888 ; each  day  $25.  One  day  in  attending  at  and 
in  returning  from  attendance  at  Ottawa  in  the  Master’s 
office  on  each  of  the  following  days  : November  15th  and 

16th,  1887 ; June  3rd,  September  12th,  October  16th,  No- 
vember 15th,  and  December  15th  and  29th,  all  in  the  year 
1888 ; each  day  $25.  To  four  days  spent  in  going  to, 
attending  at,  and  returning  from  conference  with  Mr. 
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Starrs,  at  Ottawa  and  Montreal,  December  30th  and  31st, 
1887,  and  January  2nd  and  4th,  1888  = $100. 

The  aggregate  amount  of  the  above  sums  sought  to  be 
added  was  $575. 

The  bill  Avas  one  between  solicitor  and  client,  and  was 
delivered  to  the  Toronto  General  Trusts  Co.,  as  representing 
Herbert’s  estate,  on  12th  June,  1891 ; to  the  plaintiff  Rennie, 
on  the  12th,  and  to  the  plaintiff  O’Connor,  on  the  13th  of 
October,  1891. 

The  bill  was  referred  for  taxation  on  the  21st  November,, 
1891  ; and  the  taxation  after  occupying  several  days  was 
concluded  with  the  exception  of  the  consideration  of  some 
credits  claimed  by  the  plaintiffs  in  the  action,  and  when 
the  appointment  took  place  for  that  purpose  the  solicitor 
applied  to  the  taxing  officer  to  be  allowed  to  add  the  items 
already  mentioned  to  the  bill. 

The  bill  served  amounted  to  about  $2,000,  and  was  faxed 
at  about  $700  ; thus  making  the  solicitor  liable  for  the  costs 
of  taxation.  * 

The  affidavit  of  the  solicitor  stated  (paragraph  4) : 
“ There  are  charged  in  said  bill  of  costs  under  the  different 
dates  therein  mentioned,  for  attendance  at  Ottawa  on  pro- 
ceedings before  the  Master,  twenty-seven  days,  at  $25,  and 
disbursements.  In  all  these  cases  additional  days  were 
employed  by  me  in  going  to  and  returning  from  Ottawa, 
which  said  days  have  been  inadvertently  omitted  from  the 
said  bills.  It  is  impossible  to  go  to  Ottawa  and  return  in 
one  day  by  any  mode  of  conveyance.” 

The  solicitor’s  docket  was  produced  before  the  taxing 
Master,  and  th£  items  sought  to  be  added  did  not  appear 
to  have  been  entered.  The  explanation  given  as  to  this 
was  that  the  entry  in  the  docket  was  merely  as  to  the 
times  going  to  and  returning  from  Ottawa,  but  no  amount 
wras  charged,  and  it  was  said  it  was  from  that  circumstance 
the  alleged  mistake  arose  which  was  now  sought  to  be 
corrected. 


XIV.] 


RE  O’DONOHOE,  A SOLICITOR. 


573 


The  appeal  was  argued  before  MacMahon,  J.,  in  Cham- 
bers on  the  9th  February,  1892. 

F.  E.  Titus , for  the  solicitor. 

E.  T.  Malone , for  the  clients. 

Judgment  was  delivered  on  the  13th  February,  1892. 

MacMahon,  J. — Richards,  C.  J.,  in  Re  Davy,  1 U.  C.  L. 
J.  (N.  S.)  at  p.  214,  said : “ If,  through  a mistake,  the  at- 
torney has  delivered  a bill  which  is  erroneous,  he  may  by 
a special  application,  shewing  clearly  how  the  mistake  has- 
arisen,  be  allowed  to  amend  his  bill  or  deliver  another,  but 
not  of  his  own  mere  motion.”  And  in  Re  Holroyde  and 
Smith,  43  L.  T.  N.  S.,  Jessel,  M.  R,  at  p.  723,  speaking  of 
the  right  of  a solicitor  to  withdraw  one  bill  and  substitute 
another,  said  : “ In  my  opinion  under  special  circumstances,, 
this  might  be  so ; that  is  to  say,  on  the  ordinary  equitable 
grounds  of  fraud,  accident,  or  mistake — such  as,  for  instance, 
when  the  solicitor  has  been  entrapped  into  making  charges 
by  the  misrepresentations  of  his  client  or  in  the  case  of  acci- 
dent, where  a charge  or  a wrong  page  had  been  inserted 
by  mistake;  but  special  circumstances  there  must  be.” 

Has  the  solicitor  then  satisfied  the  duty  cast  upon  him 
of  shewing  how  the  accident  or  mistake  occurred  by  which 
the  items  now  sought  to  be  charged  were  omitted  from  the 
bill  delivered  and  already  taxed  ? It  is  not  sufficient  to 
say  it  was  through  mistake,  or  inadvertence,  or  oversight, 
that  the  items  were  omitted,  but  I must  be  satisfied  from 
the  evidence  before  me  that  the  omission  of  the  items 
arose  from  one  of  the  above  causes.  Or,  to  use  the  language 
of  Jessel,  M.  R,  in  Re  Holroyde  and  Smith,  “ special  cir- 
cumstances there  must  be,”  and  such  special  circumstances 
must  be  disclosed  by  the  affidavits.  The  solicitor  states 
that  on  the  different  attendances  at  Ottawa  before  the 
Master  there  were  additional  days  in  going  to  and  return- 
ing from  Ottawa  for  which  he  was  entitled  to  be  paid,  and 
it  was  through  inadvertence  these  extra  days  were  omitted 
from  the  bill. 
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This  I consider  shews  sufficiently  the  cause  to  which 
the  omission  may  fairly  be  attributable. 

I shall  allow  the  appeal  and  permit  the  solicitor,  within 
one  week,  to  carry  in  an  additional  bill  of  the  specified 
items  for  taxation.  This,  however,  is  in  no  way  to  affect 
the  question  of  the  costs  of  taxation  under  the  former  order 
of  reference. 

As  the  application  was  occasioned  by  the  solicitor’s  fault, 
he  must  pay  the  costs  of  the  motion  and  of  the  appeal  to 
be  deducted  from  his  bill. 

The  clients  appealed  from  this  order  and  decision  upon 
the  following  grounds  : — 

1.  That  the  judgment  was  erroneous,  being  based  on 
the  opinion  that  special  circumstances  were  disclosed  by 
the  affidavits,  and  that  no  such  special  or  any  circumstances 
were  disclosed  by  the  affidavit  of  the  solicitor,  but  merely 
a statement  that  the  omission  was  by  inadvertence. 

2.  That  inadvertence  is  clearly  an  insufficient  ground 
for  the  amendment  of  a bill  already  delivered  by  a solicitor 
to  a client,  and  there  is  in  this  case  nothing  to  shew  how 
the  inadvertence  occurred. 

3.  That  no  equitable  ground,  either  of  mistake,  accident, 
or  fraud,  is  alleged  or  proved,  and  on  these  grounds  only 
can  a bill  be  amended. 

4.  That  the  taxation  of  the  bill  in  question  was  closed 
by  the  taxing  officer  (save  a question  of  credits  in  favour 
of  the  clients),  and  the  costs  of  taxation  were  allowed  by 
him  to  the  clients  against  the  solicitor,  so  that  it  would  be 
manifestly  improper  and  against  the  policy  of  the  law  to 
allow  the  solicitor  to  add  items  to  the  bill  which  were 
never  contemplated  by  him  until  the  result  of  the  taxation 
was  known,  and  thus  to  harass  the  clients. 

5.  That  no  good  purpose  will  now  be  served  by  re- 
opening the  taxation,  as  the  taxing  officer  considered  the 
absence  of  the  solicitor  from  the  city  of  Toronto  in  allowing 
counsel  fees  for  attendance  at  Ottawa. 
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6.  That  some  of  the  counsel  fees  sought  to  be  charged  and 
added  were  for  alleged  absence  from  the  city  of  Toronto 
on  Sundays. 

And  on  other  grounds. 

The  appeal  was  argued  before  the  Queen’s  Bench  Divi- 
sional Court  (Falconbridge,  and  Street,  JJ.)  on  the  18  th 
May,  1892. 

E.  T.  Malone , for  the  appellants. 

F.  E.  Titus , for  the  solicitor. 

On  the  13th  June,  1892,  the  judgment  of  the  Court  was 
delivered  by 

Falconbridge,  J. — All  the  cases  agree  that  a solicitor 
ought  to  be  bound  by  the  bill  which  he  delivers,  and  that 
he  cannot  as  of  course  withdraw  it  or  substitute  another 
bill  or  reduce  his  demand  or  deliver  a bill  containing  other 
charges : Re  Garven , 8 Beav.  436 ; Re  Spencer  and 
McDonald,  19  Gr.  at  p.  469 ; and  the  solicitor  must  obtain 
leave  on  special  application  to  carry  in  an  additional  bill 
for  specified  items  of  undercharge  and  omission  arising 
from  error  and  mistake:  Re  Walters,  9 Beav.  299;  Re 
Whalley,  20  Beav.  576. 

In  Re  Davy,  1 TJ.  C.  L.  J.  (N.  S.)  at  p.  214,  Bichards,  C. 
J.,  puts  it  thus : “ If,  through  a mistake,  the  attorney  has 
delivered  a bill  which  is  erroneous,  he  may  by  a special 
application,  shewing  clearly  how  the  mistake  has  arisen,  be 
allowed  to  amend  his  bill  or  deliver  another,  but  not  of 
his  own  mere  motion.” 

And  Jessel,  M.  R.,  says  in  Re  Holroyde  and  Smith,  43 
L.  T.  N.  S.  723  : “ In  my  opinion  under  special  circum- 
stances, this  might  be  so,  that  is  to  say,  on  the  ordinary 
equitable  grounds  of  fraud,  accident,  or  mistake — such  as 
for  instance,  when  the  solicitor  has  been  entrapped  into 
making  charges  by  the  misrepresentations  of  his  client  or, 
in  the  case  of  accident,  where  a charge  or  a wrong  page  had 
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been  inserted  by  mistake  ; but  special  circumstances  there 
must  be.” 

The  only  special  circumstance  set  forth  on  affidavit 
here  is  that  the  days  employed  in  going  to  and  returning 
from  Ottawa  were  “ inadvertently  omitted  from  said  bills.” 

This  statement  does  not  fall  within  any  of  the  illustra- 
tions furnished  by  Jessel,  M.  R,  nor  in  my  opinion  does  it 
shew  any special  circumstances.” 

The  affidavit  goes  on  to  say  that  “ it  is  impossible  to  go 
to  Ottawa  and  return  in  one  day  by  any  mode  of  convey- 
ance in  use,”  and  this  fact  ought  to  have  been,  if  it  was 
not,  present  to  the  mind  of  the  solicitor  in  making  up  his 
bill. 

The  affidavit  of  the  solicitor’s  partner  and  counsel  shews 
that  this  fact  was  present  to  the  mind  of  the  taxing  officer 
when  he  made  the  allowance  which  he  did  make  to  the 
solicitor  for  the  actual  attendance  in  Ottawa.  Some  of  the 
days  now  sought  to  be  charged  for  were  Sundays. 

I think  the  appeal  must  be  allowed  with  costs,  and  Mr. 
Winchester’s  order  restored. 
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Fisher  v.  Cassady  et  al. 

Writ  of  summons — Service  out  of  jurisdiction — Rule  271  ( e ) — Breach  oj 
contract — Performance  within  Ontario — Sale  of  goods — Inspection  of 
bulk. 

The  defendants  in  British  Columbia  by  letter  offered  to  sell  the  plaintiff 
in  Ontario  a car-load  of  lumber,  according  to  a sample  previously  fur- 
nished, at  a certain  price,  free  on  board  cars  at  Toronto.  The  plaintiff 
accepted  the  offer  by  letter,  and  it  was  agreed  between  the  parties  that 
the  lumber  was  to  be  shipped  at  Vancouver  and  delivered  at  Toronto, 
upon  which  being  done  the  price  was  to  be  paid  by  means  of  a draft. 
When  the  lumber  arrived  at  Toronto  the  plaintiff  inspected  it  and 
refused  to  accept  it  or  the  draft  on  the  ground  that  it  was  not  up  to 
sample.  He  then  brought  this  action  for  damages  for  breach  of  the 
contract  : — 

Held,  that  the  plaintiff  had  the  right  to  make  inspection  of  the  bulk  at 
Toronto  before  accepting  or  paying ; and  the  contract  was  one  which, 
according  to  its  terms,  ought  to  be  performed  within  Ontario  ; and 
therefore  service  out  of  the  jurisdiction  of  the  writ  of  summons  ought 
to  be  allowed  under  Rule  271  (e). 


[June  4,  1892. — Mr.  Winchester .] 
[June  15,  1892. — Boyd,  0.] 

Motion  on  behalf  of  the  defendants  to  vacate  an  ex 
parte  order,  made  in  Chambers,  allowing  the  plaintiff  to 
issue  the  writ  of  summons  herein  for  service  out  of  the 
jurisdiction.  The  motion  was  made  on  the  ground  that 
there  was  no  cause  of  action  which  arose  within  Ontario. 
In  the  alternative  the  motion  was  for  an  order  staying 
proceedings  pending  an  action  by  the  defendants  against 
the  plaintiff,  in  British  Columbia.  The  facts  appear  in 
the  judgments. 


The  motion  was  argued  before  Mr.  Winchester,  an 
official  referee,  sitting  for  the  Master  in  Chambers,  on 
the  2nd  June,  1892. 

J.  A.  Macintosh,  for  the  defendants,  cited  Perkins  v. 
Mississippi  S.  S.  Co.,  10  P.  R.  198 ; Gildersleeve  v. 
McDougall,  6 A.  R.  553  ; Benjamin  on  Sales.  4th  ed.,  pp. 
318,  333,  336 ; Maritime  Bank  v.  Stewart,  13  P.  R.  86, 

262,  491. 
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W.  T.  Allan , for  the  plaintiff,  relied  on  Rule  271  ( e ), 
which  is  as  follows : “ Service  out  of  the  jurisdiction  of  a 

writ  of  summons  * * * may  be  allowed  by  the  Court 

or  a Judge  whenever  * * * * * * 

(e)  The  action  is  founded  on  any  breach  or  alleged  breach 
within  Ontario  of  any  contract  wherever  made,  which 
according  to  the  terms  thereof,  ought  to  be  performed 
within  Ontario.” 

Judgment  was  delivered  on  the  4th  June,  1892. 

Mr.  Winchester. — When  granting  the  ex  parte  order 
herein,  I considered  the  question  as  to  the  cause  of  action, 
and  came  to  the  conclusion  that  the  plaintiff’s  cause  of 
action  arose  in  Ontario.  The  correspondence  between  the 
parties  containing  the  contract  shewed  that  the  defendants 
were  to  supply  the  lumber  in  question  to  the  plaintiff 
“ F.  0.  B.,  Toronto,”  which  means,  free  on  board  of  cars  at 
Toronto,  and  accordingly  the  lumber  was  so  shipped ; but 
when  it  arrived  here  it  was  found  that  the  defendants  had 
not  paid  the  freight,  and  thereupon  the  plaintiff  paid  the 
same.  It  was  also^found  that  the  lumber  was  not  as  good 
as  the  sample  by  which  it  was  sold,  and  therefore  the 
plaintiff  refused  it,  and  this  action  was  brought  in  conse- 
quence, not  only  for  the  freight  so  paid,  but  also  for  dam- 
ages sustained  by  plaintiff  by  reason  of  the  defendants’ 
breach  of  contract  in  not  supplying  proper  lumber. 

The  defendants  also  brought  an  action  in  British 
Columbia  for  the  price  of  the  lumber  so  delivered  in 
Toronto,  and  it  is  in  consequence  of  that  action  the  defen- 
dants wish  this  action  stayed.  The  plaintiff  herein,  at 
least  so  his  counsel  states,-  does  not  intend  defending  that 
action  in  British  Columbia. 

I am  of  opinion  that  the  ex  parte  order  was  properly 
issued,  and  that  there  is  no  authority  to  stay  the  proceed- 
ings in  this  action  under  the  circumstances. 

The  motion  will  be  refused  with  costs. 
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The  defendants  appealed  from  this  decision,  and  their 
appeal  was  argued  before  Boyd,  C.,  in  Chambers,  on  the 
13th  June,  1892. 

J.  A.  Macintosh,  for  the  appellants. 

W.  T.  Allan,  for  the  plaintiff. 

Judgment  was  delivered  on  the  15th  June,  1892. 

Boyd,  C. — The  correspondence  culminated  in  an  offer  by 
the  defendants,  in  British  Columbia,  to  “ furnish  one  car 
load  of  spruce  as  a sample,  at  the  rate  of  $35  per  thousand, 
f.  o.  b.  cars,  Toronto.”  (Letter  22nd  January,  1892.)  The 
plaintiff  answered  1st  February,  “I  can  sell  one  car  here 
(Toronto)  at  your  price,  and  you  can  ship  it  to  me  at  once.” 

The  plaintiff’s  action  is  for  damages  because  the  car 
load  was  not  equal  to  a sample  of  wood  previously  sent  to 
the  plaintiff  at  Toronto,  and  for  the  recovery  of  the 
charges  for  freight  which  the  plaintiff  had  to  pay,  as  he 
alleges,  in  order  to  be  able  to  inspect  the  load.  Service  of 
the  writ  has  been  permitted  on  the  defendants  in  British 
Columbia,  and  the  application  is  by  the  defendants  to  set 
aside  the  writ  for  want  of  jurisdiction  to  entertain  the 
action.  In  the  letter  of  acceptance  the  plaintiff  says ; 
“ Please  send  me  the  invoice  and  the  car  numbers  as  soon 
as  you  ship.  You  had  better  let  the  car  get  well  on  the 
way  before  drawing,  and  then  draw  on  me  at,  say,  thirty- 
five  days,  for  the  amount  of  the  invoice.  * * I will 

take  up  your  draft  as  soon  as  the  car  is  unloaded.  Please 
instruct  your  bank  to  have  the  draft  held  here  (i.  e., 
Toronto)  for  arrival  of  car.”  Defendants  answer,  Feb- 
ruary 12th,  1892  : “ We  note  what  you  mention  re  draft ; 
will  see  your  wishes  carried  out.” 

It  appears  by  the  correspondence  that  the  plaintiff  ob- 
jected to  the  stuff  when  it  arrived  as  not  up  to  sample,  and 
refused  to  accept  the  draft  for  the  price. 

The  manner  of  dealing,  as  thus  disclosed,  is  as  follows  : 
The  lumber  was  to  be  shipped  at  Vancouver,  and  delivered, 
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freight  paid,  at  Toronto  ; upon  which  being  done,  the  price 
was  to  he  paid  by  means  of  a draft.  This  seems  to  be  the 
meaning  of  the  contract  according  to  its  terms : payment 
was  to  be  on  arrival  of  the  lumber  at  Toronto,  provided 
(of  course  is  implied)  that  it  was  found  satisfactory.  It 
did  not  lie  on  the  plaintiff  to  make  inspection  of  the  car 
load  shipped  at  Vancouver,  but  in  the  ordinary  course  of 
dealing  that  would  be  done  at  Toronto.  The  lumber  being 
bought  by  sample,  the  purchaser  had  the  right  to  make 
inspection  of  the  bulk  before  accepting ; this  inspection 
would  be  naturally  at  Toronto,  and  prior  to  the  time  of 
payment,  as  referred  to  in  the  correspondence. 

It  appears  to  me,  therefore,  that  this  action  is  within 
the  meaning  of  Rule  271  (e) ; and  I affirm  the  order  ap- 
pealed from  with  costs  in  the  cause  in  any  event  to  the 
plaintiff. 

There  is  no  reason  for  interfering  on  account  of  the 
cross  action  for  the  price  in  British  Columbia. 


END  OF  VOL  XIV. 


A DIGEST 


OF 

ALL  THE  REPORTED  PRACTICE  CASES 

CONTAINED  IN  THIS  VOLUME. 


ACTIONS,  CONSOLIDATION  OF. 

1.  Identity  of  issues — Application 
by  common  defendant  in  several  ac- 
tions.] — Where  the  issues  in  several 
actions  are  not  the  same,  there  can- 
not be  a consolidation  of  them. 

Where  several  actions  were 
brought  against  a municipal  corpora- 
tion by  different  plaintiffs  for  dama- 
ges for  injuries  to  their  respective 
lands  occasioned  by  the  alleged  neg- 
ligent construction  by  the  defendants 
of  several  drains  without  providing 
a proper  out-let  for  the  waters 
brought  down  by  such  drains  : — 

Held , that,  it  being  necessary  for 
each  plain  tiff  to  prove  that  the  negli- 
gent conduct  of  the  defendants  result- 
ed in  an  injury  to  his  own  particular 
land,  the  issues  in  the  several  actions 
were  not  the  same  ; and  this  quite 
apart  from  the  fact  that,  in  any  case, 
there  would  have  to  be  separate 
assessments  of  damages  : — 

Quaere , whether  a common  defen- 
dant can  obtain  a consolidation  order 
against  the  will  of  the  several  plain- 
tiffs. Williams  v.  Township  of  Ra- 
leigh, 50. 

2.  Identity  of  issues — Test  action 
— Staying  proceedings  — Separate 
assessments  of  damages .] — Four  ac- 
tions were  brought  by  the  same  plain- 
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tiffs  against  different  defendants  for 
damages  for  trespass  in  refusing  to 
pay  toll  and  forcing  past  the  toll- 
gates.  The  pleadings  were  identi- 
cal, and  the  main  issue  was  common 
to  all  the  actions,  but  it  was  ad- 
mitted that  if  the  plaintiffs  had  a 
substantial  cause  of  action,  there 
must  be  a separate  assessment  of 
damages  in  each  case. 

Upon  a motion  by  the  defendants 
to  consolidate  the  actions  : — 

Held , that  one  of  the  actions  should 
be  tried  as  a test  for  all,  and  that  pro- 
ceedings in  the  other  actions  should 
be  stayed  till  the  test  action  should 
have  been  determined,  after  which 
the  assessments  should  proceed  ac- 
cording to  the  result  on  the  main 
question  ; or,  if  the  defendants  would 
each  submit  to  pay  the  largest  amount 
of  damages  that  might  be  awarded  in 
the  test  action,  that  all  proceedings 
should  be  stayed  in  all  actions  except 
that  in  which  the  plaintiffs  expected 
to  recover  the  largest  amount,  and 
such  action  should  be  alone  litigated. 
Vaughan  Road  Company  v.  Fisher , 
340. 


ADMINISTRATION. 

See  Attachment  of  Debts,  2 — 
Costs,  etc.,  16. 
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ADMINISTRATOR  AD  LITEM. 

Rule  811 — Devolution  of  Estates 
Act — Real  estate — Application  be- 
fore action .] — Rule  311,  though  in 
existence,  as  sec.  11  of  48  Yic.  ch. 
13  (O.),  before  the  passing  of  the 
Devolution  of  Estates  Act,  may  be 
applied  as  to  realty  falling  under  the 
operation  of  that  Act. 

If  it  appears  that  there  is  no  per- 
sonalty, or  personalty  of  such  trifling 
amount  as  will  not  suffice  to  answer 
the  claims  made  in  respect  of  the 
deceased’s  real  estate  against  which 
litigation  is  brought  or  is  impending, 
administration  ad  litem  may  be 
granted  under  the  Rule,  limited  to 
the  real  estate  in  question. 

An  application  for  the  appoint- 
ment of  an  administrator  ad  litem  is 
properly  made  before  action.  Re 
Williams  and  McKinnon , 338. 


AFFIDAVIT. 

See  Arrest,  3 — Quo  Warranto 
Proceedings. 


AMENDMENT. 

See  Costs,  etc.,  4 — Husband  and 
Wife,  2 — Interpleader,  2. 


APPEAL. 

1.  Division  Court  appeal — Judg- 
ment for  $ 100 — Subsequent  interest 
— R.  S.  0.  ch.  51 , sec.  Ilf81\ — The 
“sum  in  dispute”  upon  an  appeal 
from  a Division  Court,  under  R.  S. 
O.  ch.  51,  sec.  148,  is  the  sum  for 
which  judgment  has  been  given  in 
the  Division  Court. 

Where  judgment  was  given  for 

$100  : — 


Held,  that  subsequently  accrued 
interest  did  not  make  the  sum  in 
dispute  exceed  $100.  Foster  v. 
Emory , 1. 

2.  Time — Notice  of  appeal — Long 
vacation — Rule  lf81f — R.  S.  0.  ch.  JfA, 
sec.  71 — Extending  time — Rule  Jf857\ 
— Upon  the  true  construction  of 
Rule  484,  the  period  of  long  vaca- 
tion is  not  to  be  reckoned  in  the 
time  allowed  by  sec.  71  of  the  Judi- 
cature Act  for  filing  and  serving 
notice  of  appeal  to  the  Court  of 
Appeal. 

Semble,  also,  that  under  the  cir- 
cumstances of  this  case,  if  the  no- 
tice had  been  late,  the  time  would 
have  been  extended  under  Rule  485. 
Hespeler  v.  Campbell  et  al.,  18. 

3.  Appeal  to  Court  of  Appeal 
— Undertaking  not  to  appeal — No- 
tice of  appeal  and  appeal  bond — 
Power  of  Court  below  to  set  aside .] — 
A j udgment  of  the  High  Court  of 
Justice  contained  an  undertaking  by 
the  plaintiff  not  to  appeal  therefrom  ; 
notwithstanding  which  the  plaintiff' 
filed  and  served  notice  of  appeal  to 
the  Court  of  Appeal,  and  also  filed 
the  usual  bond  for  security  for 
costs  : — 

Held , that  the  action  wTas  not  re- 
moved out  of  the  High  Court  of 
Justice  into  the  Court  of  Appeal ; 
the  notice  and  bond  were  irregular 
and  unwarrantable  proceedings,  and 
the  High  Court,  being  still  seized  of 
the  case,  could  interfere,  by  virtue 
of  its  inherent  jurisdiction,  to  set 
them  aside.  Donovan  v.  Haldane , 
106. 

4.  Leave  to  appeal — Extending 
time — Justice  of  the  case — Undis- 
puted facts — Discretion—  Reversing 
previous  order .] — Upon  an  applica- 
tion to  extend  the  time  for  an  ap- 
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peal,  to  do  justice  in  the  particular 
■case  is  above  all  other  considerations; 
and  the  expression  “ the  justice  of 
the  case  ” means  the  justice  of  the 
•case  upon  the  undisputed  facts  of  it. 

And  where  the  plaintiff  desiring 
^to  appeal  to  the  Court  of  Appeal 
from  the  judgment  of  the  Chancery 
Divisional  Court,  19  <j.  R.  669,  was 
two  months  and  twelve  days  late  in 
filing  his  appeal  bond,  and  offered  no 
sufficient  excuse  for  his  delay,  but 
-asked  to  have  the  time  extended  as 
an  indulgence,  and  it  appeared  that 
if  the  plaintiff  were  to  succeed  in 
his  contention  in  the  case,  he  would 
obtain  and  have  at  the  expense  of 
the  defendant  more  than  he  could 
have  had  under  his  contract : — 

Held,  that  the  justice  of  the  case 
was  against  the  plaintiff;  and  that 
-an  order  of  the  Master  in  Chambers 
extending  the  time  for  appealing, 
though  a discretionary  order,  was  so 
■clearly  wrong  that  it  should  be  re- 
versed. Abell  v.  Morrison  et  al ., 
210. 

5.  Report  — Appeal  from  — Sum- 
mary proceeding  to  enforce  mechan- 
ic^ lien — 53  Vic.  ch.  37,  secs.  13,  35, 
( 0.) — Ride  850 — Court  or  Cham- 
bers.] — In  summary  proceedings  un- 
der the  Act  to  simplify  the  procedure 
for  enforcing  mechanics’  liens,  53 
Vic.  ch.  37,  (O.),  the  appeal  to  a 
J udge  in  Chambers  under  sec.  35  is 
confined  to  orders  and  certificates ; 
the  final  report  under  sec.  13  is  not 
included  in  the  words  “ orders  and 
certificates;”  and  the  appeal  from 
such  a report  should  be  to  a Judge 
in  Court  under  Rule  850.  Wagner 
■et  al.  v.  O'Donnell  et  al.,  254. 

6.  Appeal  to  Supreme  Court  of 
Canada — Notice  of  appeal — R.  S.  C. 
ch.  135,  sec.  jl — “ Special  case," 
meaning  of] — The  judgment  upon  a 


“ special  case”  intended  by  section  41 
of  the  Supreme  and  Exchequer 
Courts  Act,  R.  S.  C.  ch.  135,  is  a 
judgment  on  the  kind  of  case  well 
known  by  that  name,  and  has  no 
reference  to  the  case  which,  by  the 
Con.  Rule  413,  is  prepared  for  the 
purpose  of  the  appeal  to  the  Court 
of  Appeal  for  Ontario. 

An  objection  to  a bond  on  appeal 
from  the  Court  of  Appeal  to  the 
Supreme-  Court,  in  an  action  tried 
upon  pleadings  and  oral  evidence, 
and  which  came  before  the  Court  of 
Appeal  in  the  usual  way,  that  no- 
tice of  appeal  was  not  given  within 
twenty  days  pursuant  to  section  41, 
upon  the  ground  that  every  appeal 
from  the  Court  of  Appeal  is  “ upon 
a special  case,”  was  therefore  over- 
ruled. Draper  et  al.  v.  Radenhurst 
et  al.,  376. 

7.  Appeal  to  Court  of  Appeal — 
R.  S.  0.  ch.  Jf7,  sec.  Ifi — County 
Court  appeal — Certificate  of  Judge 
— Objection  to  security — Order  for 
committal  of  judgment  debtor — Mak- 
ing away  with  property  to  defeat  cre- 
ditors— Direction  to  imprison  debtor 
in  gaol  oj  any  county  where  he  may 
be  found — Rule  932.] — 1.  An  appeal 
lies  to  the  Court  of  Appeal  from  an 
order  of  the  Judge  of  a County  Court, 
in  a County  Court  action,  commit- 
ting the  defendant  to  gaol,  upon  his 
examination  as  a judgment  debtor, 
for  concealing  or  making  away  with 
his  property  in  order  to  defeat  or 
defraud  his  creditors.  Such  an  order 
is  in  its  nature  final,  and  therefore 
comes  within  sub-sec.  2 of  sec.  42  of 
the  County  Courts  Act.  R.  S.  O.  ch. 
47,  as  controlled  by  the  proviso  at 
the  end  of  the  section. 

2.  It  is  not  a valid  objection  to  an 
appeal  that  the  Judge  of  the  County 
Court  has  not,  in  certifying  the  pro- 
ceedings, expressed  in  his  certificate 
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that  they  are  certified  “ to  the  Court 
of  Appeal.” 

3.  The  Court  of  Appeal  will  not 
entertain  an  objection  to  the  security 
upon  the  appeal  given  in  the  County 
Court  appealed  from. 

4.  It  appeared  that  the  judgment 
debtor’s  wife  had  mortgaged  her  farm 
for  the  purpose  of  paying  some  of  his 
debts  ; and  that  after  the  mortgage, 
instead  of  his  continuing  to  work  the 
farm  for  his  own  benefit  or  on  shares 
with  his  wife,  as  he  had  formerly 
done,  he  had  agreed  that  until  the 
mortgage  was  paid  off  he  would  work 
it  for  his  wife  alone  : — 

Held , that  this  arrangement  was 
not  illegal  nor  unreasonable,  and  on 
no  principle  could  it  be  said  that  it 
was  a making  away  with  property 
in  order  to  defeat  or  defraud  credi- 
tors. 

5.  The  order  directed  that  the 
defendant  should  be  committed  to 
the  county  gaol  of  L.  or  of  any 
other  county  in  which  he  might  be 
found : — 

Held , that  thig  was  wrong  and 
not  warranted  by  Rule  932  ; but  it 
Avas  not  a ground  for  setting  the 
order  aside  altogether.  Baby  v.  Boss, 
440. 

See  Appeal  Bond,  1,  2 — Attach- 
ment of  Debts,  3 — Costs,  etc.,  3, 
10,  13,  14,  17 — Judgment  Debtor, 
2 — Parties,  4 — Quo  Warranto 
Proceedings — Yenue,  4. 


APPEAL  BOND. 

1.  Appeal  to  the  Supreme  Court 
of  Canada — Parties  to  bond— Ap- 
pellant a party- -Non-execution  by 
appellant  — Condition  of  bond  — 
Costs  a warded  by  judgment  appealed 
from?\ — In  an  appeal  to  the  Supreme 
Court  of  Canada,  although  it  is  not 


necessary  that  the  appellant  should 
be  a party  to  the  appeal  bond,  if  he 
is  made  a party  and  does  not  exe- 
cute the  bond,  the  respondent  is 
entitled  to  have  it  disallowed. 

In  an  appeal  bond,  where  the  ob- 
ject was  not  only  to  secure  payment 
of  the  costs  which  might  be  awarded 
by  the  Supreme  Court  of  Canada 
under  section  46  of  R.  S.  C.  ch.  135, 
but  also  under  section  47  (e)  to  pro- 
cure a stay  of  execution  of  the  judg- 
ment appealed  from  as  to  the  costs 
thereby  awarded  against  the  appel- 
lant, the  condition  was  “shall  effectu- 
ally prosecute,  the  said  appeal  and 
pay  such  costs  and  damages  as  may 
be  awarded  against  the  appellant  by 
the  Supreme  Court  of  Canada,  and 
shall  pay  the  amount  by  the  said 
mentioned  judgment  directed  to  be- 
paid,  either  as  a debt  or  for  damages 
or  costs,”  etc.  : — 

Held , that  this  did  not  cover  the 
costs  awarded  against  the  appellant 
by  the  judgment  appealed  from. 
Robinson  v.  Harris , 373. 

2.  Disallowance  of —Refiling  of, 
without  consent  of  sureties — Insuffi- 
ciency of  surety — Evidence  of — Sworn 
admissions  in  another  action — Leave 
to  appeal  — - Merits  — Discretion 
— Interlocutory  appeal .]  — A bond 
was  filed  by  the  defendant  for 
the  purposes  of  an  appeal  to  the 
Court  of  Appeal.  Lea\Te  to  appeal 
was,  however,  necessary,  and  had 
not  been  obtained  before  filing  the 
bond,  which  was,  therefore,  on  the 
4th  April,  1891,  disallowed.  Leave  to 
appeal  was  afterwards  obtained,  and 
the  same  bond  was  on  the  18th  Sep- 
tember, 1891,  refiled  without  the  con- 
sent of  the  sureties,  and  was  again 
disallowed  : — 

Held,  rightly  so  ; for  the  sureties 
might  object  that  the  bond  had  been 
improperly  used  by  the  defendant  'r 
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and  the  respondent  was  entitled  to 
a security  free  from  any  objections 
of  that  nature. 

The  plaintiff  objected  to  the  bond 
on  the  ground  of  the  insufficiency 
of  one  of  the  sureties,  and  in  sup- 
port of  that  objection  read  the  sworn 
statements  of  such  surety  in  another 
action  : — 

Held,  that  such  statements  were 
admissible  against  the  defendant, 
who  was  putting  forward  the  surety 
as  a person  of  substance. 

Leave  to  appeal  was  refused  on 
the  merits,  and  also  as  a matter  of 
■discretion,  where  the  proposed  ap- 
peal was  upon  an  interlocutory  pro- 
oeeding  in  the  course  of  another 
appeal.  Jones  v.  Macdonald , 53 5. 

See  Costs,  etc.,  20. 


ARREST. 

1.  Intent  to  leave  Ontario — Intent 
to  defraud  creditors.] — The  defen- 
dants left  the  State  of  Pennsylvania, 
and  came  to  Ontario  with  the  intent 
of  defrauding  their  creditors.  They 
stayed  some  time  in  London,  Ontario, 
and  left  there  with  their  wives,  by 
train,  booked  for  Toronto.  One  of 
their  creditors  left  London  by  the 
same  train,  and  while  on  the  train, 
between  London  and  Hamilton,  he 
heard  one  of  the  wives  say  to  her 
husband  that  she  wondered  what 
time  they  should  reach  Montreal. 
While  waiting  at  Hamilton  for  the 
Toronto  train,  the  creditor  obtained 
an  order  for  the  defendants’  arrest 
and  they  were  arrested  : — 

Held , upon  the  evidence,  that  the 
defendants  intended  to  leave  Ontario 
with  the  intent  of  defrauding  their 
creditors. 

Per  Armour,  C.  J.,  and  Falcon- 
bridge,  J.,  that  the  defendants  hav- 
ing come  into  Ontario  with  the  in- 


tent of  defrauding  their  creditors, 
and  their  intention  being  to  pass 
through  it,  they  must  be  held  to 
have  been  quitting  Ontario  with  in- 
tent to  defraud  their  creditors. 

Per  Street,  J.,  that  the  mere  fact 
of  the  defendants  having  absconded 
to  this  Province  to  defraud  their 
creditors  elsewhere  did  not  afford 
any  evidence  of  an  intention  to  ab- 
scond from  this  Province  to  defraud 
the  same  creditors,  so  as  to  justify 
an  order  for  their  arrest  upon  their 
arrival  here ; but  the  circumstances/ 
of  the  case  led  to  the  conclusion  that 
the  defendants  were  about  to  leave 
the  Province.  Meyer  Rubber  Com- 
pany v.  Rich  and  Robinson , 243. 

2.  Application  for  discharge  — 
Rule  1051 — Discretion — R.  S.  0. 
ch.  67,  sec.  1 — Intent  to  quit  Ontario 
— Intent  to  defraud  creditors.] — An 
application  under  Rule  1051  to  dis- 
charge from  custody  is  an  original 
proceeding,  independent  of  the  order 
to  arrest,  and  the  Judge  to  whom  it 
is  made  is  invested  with  a very  large 
discretion. 

If  the  appellate  Court  has  doubt 
as  to  the  proper  result  of  all  the 
evidence,  that  doubt  should  lean  in 
favour  of  personal  liberty. 

Our  statute  22  Vic.  ch.  96  (now 
R.  8.  0.  ch.  67,  sec.  1)  differs  from 
its  original,  the  Imperial  Act  1 & 2 
Yic.  ch.  110,  and  was  expressly  en- 
acted so  as  to  restrain  the  freedom 
of  those  only  who  were  believed  to 
be  contemplating  fraud  as  against 
their  creditors  ; under  it,  it  cannot 
be  said  that  a person  indebted,  with- 
out substance,  who  contemplates  re- 
moving from  Ontario  to  better  his 
condition,  is  leaving  with  intent  to 
defraud  creditors ; two  things  must 
concur  before  the  statute  operates — 
the  quitting  of  Ontario,  and  an  in- 
tent thereby  to  defraud  creditors. 
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Robertson  v.  Coulton , 9 P.  R.  18, 
observed  upon. 

Upon  the  evidence  in  this  case, 
the  Court  was  not  satisfied  that  the 
defendant  had  any  intention  to  flee 
the  country  at  the  time  of  his  arrest, 
or  that  there  was  such  dealing  with 
his  property  as  was  within  the  mis- 
chief of  the  statute,  and  affirmed  an 
order  of  a Judge  in  Chambers  dis- 
charging him  from  custody.  Toothe 
v.  Frederick , 287. 

3.  Order  for  arrest  — Motion  to 
set  aside  — A ffidavit  — Mistake  in 
plaintiffs  name — Nullity — Irregu- 
larity• — Writ  of  summons — Indorse- 
ment of  claim  for  lien  on  land — 
Statement  in  affidavit — Intent  to  de- 
fraudl] — On  a motion  by  the  defen- 
dant to  set  aside  an  order  for  his 
arrest  in  an  action  for  breach  of  pro- 
mise of  marriage,  the  plaintiff’s 
affidavit  on  which  the  order  was 
based  was  headed  in  the  proper 
style  of  cause,  and  proceeded,  “ I, 
Alberta  Jane  Boyd,  the  above  named 
plaintiff,”  her  name  being  Alberta 
Jane  Yansickle,  and  was  signed, 
“ Berta  J.  Yansickle”  : — 

Held , that  the  affidavit  was  not  a 
nullity,  but  the  mistake  therein  was 
merely  an  irregularity,  and  the  ob- 
jection thereto  should  have  been  ex- 
pressly taken  in  the  notice  of  motion. 

The  writ  of  summons  was  indorsed 
with  a claim  for  a lien  on  certain 
land  in  Ontario.  The  defendant  did 
not  state  in  his  affidavit  that  he 
owned  any  land  ; while  the  plaintiff’s 
counsel  stated  that,  notwithstanding 
the  indorsement,  he  had  no  know- 
ledge of  the  defendant’s  owing  any 
land  : — 

Held,  that  this  was  no  ground  for 
setting  aside  the  arrest. 

The  plaintiff  stated  in  her  affida- 
vit on  which  the  order  of  arrest  was 
based,  that  the  defendant,  taking  ad- 
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vantage  of  their  engagement,  had 
seduced  her,  and,  as  soon  as  he  dis- 
covered that  she  was  with  child,, 
went  to  the  C nited  States,  but  sub- 
sequently returned  to  attend  his 
father’s  funeral,  and  was  then  about 
to  quit  Ontario  with  intent  to  de- 
fraud her,  etc.  The  plaintiff’s  father 
also  swore  to  the  intent ; while  the 
defendant,  though  filing  an  affidavit, 
made  no  reference  to  his  financial 
condition  : — 

Held , that  the  alleged  intent  was 
sufficiently  disclosed. 

Toothe  v.  Frederick , 14  P.  R.  287, 
and  Rogers  v.  Knowles , ib.  290^.,. 
distinguished.  Yansickle  v.  Boydr 
469. 


ASSIGNMENTS  AND  PREFER- 
ENCES. 

R.  S.  0.  ch.  12 J,  sec.  7 — Action 
by  creditors  to  set  aside  fraudulent 
transaction — Right  to  continue  after' 
assignment  for  benefit  of  creditors — 
Order  continuing  action  for  benefit  of 
particidar  creditors .]  — An  action 
begun  by  creditors  of  an  insolvent 
to  set  aside  a transaction  in  fraud  of 
creditors,  before  an  assignment  by 
the  insolvent  for  the  benefit  of  credi- 
tors under  R.  S.  O.  ch.  124,  can  be 
prosecuted  by  the  creditors  after  an 
assignment  has  been  made  ; for  the 
assignment  has  not  the  effect  under 
sec.  7,  sub-sec.  (1),  of  transferring 
the  existing  cause  of  action  to  the 
assignee. 

Section  7,  sub-sec.  (2),  may  be 
read  so  as  to  apply  to  pending  liti- 
gation instituted  by  the  assignee  or 
into  which  he  has  been  introduced  ; 
and  an  order  was  made  under  that 
enactment  in  an  action  begun  by 
creditors  before  an  assignment,  in 
which  the  assignee  was  after  the  as- 
signment added  as  a co-plaintiff,. 
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authorizing  the  original  plaintiffs 
and  other  creditors  to  continue  the 
action  as  constituted  for  their  own 
benefit,  upon  indemnity  to  the  as- 
signee., Gage  etal.  v.  Douglas  et  al ., 
126. 


ATTACHMENT  OF  DEBTS. 

1.  Judgment  for  damages — Non- 
entry of- — Solicitor’s  lien  for  costs — 
Amount  of — Powers  of  Division 
Court  Judge — R.  S.  0.  ch.  51,  sec. 
197.] — The  judgment  of  the  Judge 
who  tries  the  cause,  with  a jury  or 
without  one,  is  now  an  effective 
judgment  from  the  day  on  which  it 
is  pronounced  ; and  where  damages 
are  awarded  thereby,  they  are  attach- 
able as  a debt  without  the  formal 
entry  of  judgment. 

Holtby  v.  Hodgson,  24  Q.  B.  D. 
103,  followed. 

Where  solicitors  claimed  a lien 
for  costs  upon  a judgment  recovered, 
the  amount  of  which  was  the  sub- 
ject of  a garnishee  suit  in  a Division 
Court : — 

Held,  that  the  Judge  in  the  Divi- 
sion Court  had  power  under  sec.  197 
of  the  Division  Courts  Act,  R.  S.  O. 
ch.  51,  to  decide  upon  the  proper 
sum  to  be  allowed  in  respect  of  such 
lien,  and  was  not  bound  to  refer  it 
elsewhere.  Davidson  v.  Taylor — 
Township  of  Ellice,  Garnishees,  78. 

2.  Judgment  for  costs  only — Rule 
935 — Parties — A ssignee  of  j udgment 
— Amount  attached  unascertained — 
Residuary  legatee  and  executor — Ad- 
ministration — Receiver  — Equitable 
execution.]  — Under  Rule  935  an 
order  to  attach  debts  may  be  founded 
on  a judgment  for  costs  only. 

Troutman  v.  Fisken , 13  P.  R.  153, 
distinguished. 

Under  the  same  Rule  an  assignee 


of  a judgment,  though  not  a party 
to  the  action,  may  apply  to  enforce 
the  judgment  by  attachment. 

An  order  may  be  made  attaching 
the  amount,  if  any,  coming  to  a 
judgment  debtor  as  residuary  legatee 
under  a will,  although  it  is  un- 
determined whether  anything,  and, 
if  anything,  how  much,  is  due  to 
him. 

Upon  an  inquiry  as  to  whether 
anything  is  due  to  a judgment  debtor 
as  residuary  legatee,  where  he  also 
has  the  character  of  executor,  the 
legatees  and  creditors  ought  to  be 
before  the  Court ; and  the  way  to 
bring  them  before  the  Court  is  by 
administration  proceedings. 

Quaere , whether  the  assignee  of 
the  judgment  would  be  entitled  to 
administration. 

The  assignee  of  a judgment  ap- 
pointed receiver  by  way  of  equitable 
execution  to  receive  whatever  in- 
terest the  judgment  debtor  might 
have  as  residuary  legatee.  McLean 
v.  Bruce,  190. 

3.  Insurance — Adjustment  of  loss 
— Division  Court  attachment — Ap- 
peal to  Court  of  Appeal — Time  Jgt 
giving  security  — Service  of  garnishee 
summons — Local  agent  of  foreign  in- 
surance company — Defence  of  garni- 
shee— Notice  of  rejection — Time — R. 
S.  0.  ch.  51,  secs.  149, 178, 182, 185, 
188 — Con.  Rule  935.] — 1.  Security 
upon  a Division  Court  appeal  may  be 
given  by  deposit  after  the  ten  days7 
delay  allowed  by  sec.  149  of  the 
Division  Courts  Act,  R.  S.  O.  ch. 
51. 

2.  Service  of  a Division  Court 
after-judgment  garnishee  summons 
upon  the  local  agent  of  a foreign  in- 
surance company,  whose  powers  were 
limited  to  receiving  and  transmitting 
applications  : — 

Held,  effective,  having  regard  to 
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the  provisions  of  secs.  182  and  185, 
sub-sec.  3,  of  R.  S.  O.  ch.  51. 

3.  Where  the  defence  of  the  gar- 
nishee is  put  in  after  the  expiration 
of  the  eight  days  from  service  of  the 
summons  allowed  by  sec.  188,  sub- 
sec. 2,  of  R.  S.  O.  ch.  51,  so  long  as 
it  is  put  in  in  sufficient  time  to  en- 
able the  creditor  to  give  notice  reject- 
ing it,  and  for  the  clerk  to  transmit 
such  notice  to  the  garnishee,  the  lat- 
ter is  not  bound  to  attend  the  trial 
if  such  last  mentioned  notice  is  not 
given,  and  the  creditor  cannot  pro- 
ceed to  the  trial  of  the  action  until 
that  is  done. 

4.  A claim  under  an  insurance 
policy  for  a loss,  the  amount  of  which 
has  been  settled  and  adjusted,  is  not 
a debt  which  can  be  attached  under 
sec.  178  of  R.  S.  O.  ch.  51 ; and  Con. 
Rule  935  does  not  apply  to  Division 
Courts. 

Semble , even  if  it  did,  that  such  a 
claim  could  not  be  attached  so  long 
as  the  insurance  company’s  right  to 
have  the  money  applied  in  rebuild- 
ing was  open.  Simpson  v.  Chase , 
280. 

4.  Judgment  debt — Attaching  or- 
der — No  order  for  payment  by 
garnishee — Sheriff— Return  to  fi  fa. 
— Effect  ofji.  fa.  on  goods  of  judg- 
ment debtor — Withdrawal  of  sheriff 
— Settlement  between  garnishor  and 
garnishee — Solicitor’s  lien  — Assign- 
ment of  judgment.'] — A sheriff’s  re- 
turn to  a writ  of  fi.  fa.  goods  set 
forth  that  he  was  notified  that  the 
amount  of  the  judgment  to  be  ex- 
ecuted had  been  attached  by  a 
judgment  creditor  of  the  execution 
creditor,  and  that  the  execution 
debtor  (the  garnishee)  had  thereupon 
satisfied  the  claim  of  the  garnishor. 
In  fact  there  was  only  an  order  to 
attach  and  a summons  to  pay  over, 
but  no  order  absolute  : — 


Held , that  the  return  was  insuffi- 
cient in  substance,  because  it  shewed 
that  the  writ  remained  unexecuted 
without  legal  excuse  ; a garnishee 
order  absolute  would  have  operated 
as  a stay  of  execution,  but  not  so 
the  attaching  order  and  summons  : 
the  duty  of  the  garnishee  was  to 
pay  the  sheriff,  advising  him  at  the 
same  time  of  the  existence  of  the 
attaching  order,  and  this  would  have 
been  equivalent  to  a payment  into 
Court. 

Where  purchasers  are  not  in  ques- 
tion, the  issue  of  a writ  of  execution 
gives  a specific  claim  to  the  goods  of 
a judgment  debtor,  which  remains 
till  satisfaction  of  the  debt;  and, 
therefore,  the  withdrawal  of  the 
sheriff  did  not  preclude  further  ac- 
tion upon  the  writ. 

It  appeared  that  the  solicitor  for 
the  execution  creditor  had  a lien  for 
his  costs  upon  the  judgment  obtained 
by  his  client,  and  also  an  assignment 
of  the  judgment,  whereof  the  garni- 
shor and  garnishee  both  had  notice: — 

Held,  that  the  garnishor  and  gar- 
nishee should  not  have  settled  the 
amount  garnished  between  them- 
selves ; and  that  the  solicitor  should 
have  intervened  and  had  the  attach- 
ing order  set  aside  by  disclosing  the 
assignment  to  himself  of  the  debt 
attached.  Genge  v.  Freeman , 330. 

5.  Final  order  for  payment  by 
garnishee — Notice  to  judgment  debtor 
— Assignment  of  debt  attached — 
Rescission  of  final  order.'] — Where  a 
judgment  creditor  obtains  an  order 
attaching  debts  due  to  the  judgment 
debtor,  notice  of  the  application  for 
a final  order  for  payment  over  by  the 
garnishee  should  be  served  upon  the 
judgment  debtor. 

Ferguson  v.  Carman , 26  U.  C.  R 
26,  specially  referred  to. 

A garnishee  order  binds  only  so 


XIV.] 


DIGEST  OF  CASES. 


589 


much  of  the  debt  owing  to  the 
•debtor  from  a third  party  as  the 
•debtor  can  honestly  deal  with  at  the 
time  the  garnishee  order  nisi  is  ob- 
tained and  served. 

Where  a final  order  for  payment 
over  has  been  issued  and  it  after- 
wards appears  that  the  debt  was  as- 
signed before  the  attaching  order  was 
■moved  for,  the  final  order  should  be 
rescinded;  Beaty  v.  Hackett  et  ai ., 
395. 

6.  Proceeds  of  sale  of  land — In- 
terest of  judgment  debtor  in , as  ten- 
ant by  the  curtesy — Disclaimer  of 
interest — Security  for  costs — Gar- 
nishing proceeding — No  power  to 
order.] — A judgment  debtor,  having 
a supposed  interest  as  tenant  by  the 
curtesy  in  certain  land,  which  was 
not  and  never  had  been  claimed  by 
him,  joined  in  a conveyance  thereof 
by  his  daughter  to  a purchaser,  in 
which  it  was  recited  that  he  was 
entitled  to  that  estate.  A judgment 
creditor  of  his  thereupon  attempted 
to  garnish  the  purchase  money  in 
the  hands  of  the  solicitor  who  acted 
for  the  daughter,  the  latter  claiming 
the  whole  of  the  purchase  money, 
while  the  judgment  debtor  now 
expressly  disclaimed  any  interest 
therein,  he  having  joined  in  the  con- 
veyance at  the  instance  of  the  soli- 
citor for  the  purchaser,  who  was 
also  the  solicitor  for  the  judgment 
creditor : — 

Held,  that  the  money  in  the  hands 
of  the  daughter’s  solicitor  could  not 
be  garnished  by  the  judgment  credi- 
tor. 

Per  Armour,  C.  J. — Assuming 
that  the  judgment  debtor  was  ten- 
ant by  the  curtesy  of  the  land  sold, 
upon  its  sale  he  became  entitled  only 
to  a life  use  of  the  purchase  money, 
and  this  use  could  not  be  reached 
78 — VOL.  XIV.  O.P.R. 


by  garnishee  process  in  the  manner 
attempted. 

Per  Street,  J. — There  was  no 
debt  due  from  the  solicitor  to  the 
judgment  debtor,  nor  could  it  be  said 
that  the  moneys  in  the  hands  of  the 
former  were  subject  to  any  trust  in 
favour  of  the  latter,  nor  that  any 
claim  on  his  part  affecting  them 
existed.  If  he  had  an  interest  in  the 
lands,  he,  in  effect,  released  it  to  his 
daughter  without  any  consideration, 
and  the  money  was  hers  unless  the 
release  to  her  should  be  set  aside 
as  voluntary  and  a fraud  upon  his 
creditors. 

The  judgment  creditor  obtained 
an  attaching  order,  which  was  set 
aside  by  the  local  Judge  who  granted 
it;  the  judgment  creditor  then  ap- 
pealed to  a Judge  in  Chambers  un- 
successfully, and  had  given  notice  of 
a further  appeal  to  a Divisional 
Court,  when  his  proceedings  were 
stayed  by  an  order  of  the  Master  in 
Chambers  requiring  him  to  give  se- 
curity for  costs,  on  the  ground  that 
he  was  insolvent  and  was  proceeding 
for  the  benefit  of  another  : — 

Held , that  the  order  for  security 
could  not  be  sustained ; the  judg- 
ment creditor  was  not  proceeding 
either  by  action  or  petition;  and 
there  was  no  authority  for  ordering 
security. 

Re  Rees , 10  P.  R.  425,  overruled. 
Palmer  v.  Lovett,  415. 


BOND. 

Surety — Affidavit  of  justification 
— Cross-examination — Partnership .] 
— A surety  on  a bond,  who  is  a mem- 
ber of  a mercantile  partnership,  but 
justifies  on  his  own  individual  pro- 
perty, not  on  his  share  in  the  part- 
nership, is  not  compellable,  upon 
cross-examination  on  his  affidavit  of 
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justification,  to  disclose  the  liabilities 
of  the  partnership.  Douglas  v. 
Blackey  et  al.,  504. 

See  Appeal  Bond. 


CASES. 

Appleton  v.  Chapel  Town  Paper 
Co .,  45  L.  J.  Ch.  276,  not  followed, 
561.]  See  Solicitor  and  Client,  4. 

Beckett  v.  Stiles , 5 Times  L.  R. 
88,  followed,  132.] — See  Costs,  etc., 

12. 

Belmonte  v.  Aynard , 4 C.  P.D.  221, 
352,  distinguished,  47.] — See  Costs, 
ETC.,  7. 

Booth  v.  Briscoe , 2 Q.  B.  D.  496, 
followed,  561.] — See  Solicitor  and 
Client,  4. 

Bridcutt  v.  Duncan , 7 Times  L.  R. 
515,  referred  to,  381.] — See  Venue, 
4. 

Broderick  v.  Broatch,  1 2 P.  R.  561, 
distinguished,  264.] — See  Notice  of 
Trial,  3. 

Cousineau  v.  City  of  London 
Fire  Insurance  Co 12  P.  R.  512, 
followed,  21.] — See  Costs,  etc.,  3. 

Danaher  v.  Little , 13  P.  R.  361, 
followed,  312.] — See  Costs,  etc.,  19. 

Ferguson  v.  Carman,  26  XJ.  C. 
R.  23,  specially  referred  to,  395.] — 
See  Attachment  of  Debts,  5. 

Fisken  v.  Chamberlain,  9 P.  R. 
283,  followed,  203.] — See  Examina- 
tion, 5. 

Glass  v.  Grant,  12  P.  R.  480, 
approved,  407.] — See  Pleading,  4. 


Gordon  v.  Phillips,  11  P.  R.  540, 
followed,  203.] — See  Examination, 
5. 

Gort  v.  Rowney,  17  Q.  B.  D.  625, 
followed,  561.] — See  Solicitor  ani> 
Client,  4. 

Graham  v.  Devlin,  13  P.  R.  415, 
approved  and  followed,  499.] — See 
Judgment  Debtor,  2. 

Hamer  v.  Giles,  11  Ch.  D.  942, 
followed,  208.] — See  Costs,  etc.,  15. 

Hanrahan  v.  Hanrahan,  19  O.  B. 
396,  followed,  144.] — See  Money  in 
Court,  1. 

Harrison  v.  Marquis  of  Aber- 
gavenny, 57  L.  T.  N.  S.  360,  dis- 
cussed, 558.] — See  Pleading,  6. 

Hay  v.  Johnston,  12  P.  R.  596, 
followed,  299;  distinguished,  507.] -- 
See  Judgment,  7 ; Writ  of  Sum- 
mons, 3. 

Hollister  v.  Annable , 14  P.  R.  11, 
approved,  296.] — See  Particulars, 
3. 

Holtby  v.  Hodgson,  24  Q.  B.  D. 
103,  followed,  78.] — See  Attach- 
ment of  Debts,  1. 

Huffman  v.  Doner,  12  P.  R.  492, 
followed,  299.]— See  Judgment,  7. 

Indigo  Co.  v.  Ogilvy , [1891  2 
Ch.  13,  specially  referred  to,  310.  — 
See  Writ  of  Summons,  2. 

Lewis,  Re,  Jackson  v.  Scott,  1 1 P. 
R.  107,  followed,  483.]— See  Jury 
Notice. 

Mackenzie  v.  Ross,  14  P.  R.  299, 
distinguished,  507.] — See  Writ  of 
Summons,  3. 
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McLean  v.  Barber , 13  P.  R.  500, 
followed,  203.] — See  Examination,  5. 

Mayor  v.  Collins , 24  Q.  B.  D. 
361,  distinguished,  399.] — See  Ex- 
amination, 9. 

Massey  v.  Heynes , 21  Q.  B.  I),  at 
pp.  334-5,  specially  referred  to,  310.] 
— See  Writ  of  Summons,  2. 

Merchants'  Bank  v.  Campbell , 32 
C.  P.  170,  followed,  541.]  — See 
Poundage,  2. 

Metropolitan  L.  & S.  Co.  v.  Mara , 
8 P.  R.  355,  followed,  96.]— See 
Husband  and  Wife,  1. 

Monteith,  Be,  11  P.  R.  361,  dis- 
tinguished, 21.] — See  Costs,  etc.,  3. 

Nelson , Be , 13  P.  R.  30,  followed, 
21.] — See  Costs,  etc.,  3. 

Norman,  Be,  16  Q.  B.  D.  673,  fol- 
lowed, 149.]  — See  Solicitor  and 
Client,  1. 

Pacquette,  Be,  11  P.  R.  463,  fol- 
lowed, 303.] — See  Costs,  etc.,  18. 

Peel  v.  White,  11  P.  R.  177,  ap- 
proved and  followed,  117.] — See 
Judgment,  4. 

Power  v.  Moore,  5 Times  L.  R. 
586,  referred  to,  381.] — See  Venue, 

4. 

Bees,  Be,  10  P.  R.  425,  overruled, 
415.] — See  Attachment  of  Debts,  6. 

Bobertson  v.  Coulton,  9 P.  R.  18, 
observed  upon,  287.  J — See  Arrest,  2. 

Bogersv.  Knowles,  14  P.  R.  290n., 
distinguished,  469.] — See  Arrest,  3. 

By  an  v.  Simonton,  Be,  13  P.  R. 
299,  commented  on,  109.]  — See 
Judgment  Debtor,  1. 


Schneider  v.  Batt,  8 Q.  B.  D.  701, 
followed,  249.] — See  Parties,  3. 

Shroder  v.  Myers,  34  W.  R.  261, 
referred  to,  381.] — See  Venue,  4. 

Smith  v.  Greey , 10.  P.  R.  531, 
commented  on,  488.] — See  Exami- 
nation, 13. 

Swain  v.  Stoddart,  12  P.  R.  590, 
approved  and  followed,  47.] — See 
Costs,  etc.,  7. 

St.  Louis  v.  O' Callaghan,  13  P.  R. 
322,  followed,  120.] — See  Writ  of 
Summons,  1. 

Tennant  v.  Manhard,  12  P.  R. 
619,  overruled,  355.] — See  Partner- 
ship, 1. 

Thomas  v.  Hamilton,  17  Q.  B.  D. 
at  p.  597,  specially  referred  to,  310.] 
— See  Writ  of  Summons,  2. 

Thomas  v.  Owen,  20  Q.  B.  D.  225, 
followed,  249.] — See  Parties,  3. 

Tomkins  v.  Jones,  22  Q.  B.  D. 
599,  specially  referred  to,  312.] — See 
Costs,  etc.,  19. 

Toothe  v.  Frederick,  14  P.  R.  287, 
distinguished,  469.] — See  Arrest,  3. 

Troutman  v.  Fisken,  13  P.  R.  153, 
distinguished,  190.] — See  Attach- 
ment of  Debts,  2. 

Turner  v.  Kyle,  2 C.  L.  T.  598 ; 
18  C.  L.  J.  402,  explained,  11.] — 
See  Examination,  1. 

Voght  v.  Boyle , 8 P.  R.  249,  dis- 
tinguished, 3.] — See  Costs,  etc.,  1. 

Wilks  v.  Wood  [1892]  1 Q.  B. 
684,  followed,  507.] — See  Writ  of 
Summons,  3. 

W orman  v.  Brady,  12  P.  R.  613, 
followed,  312.] — See  Costs,  etc.,  19. 
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CAUSE  OF  ACTION. 

See  Pleading,  2 — Solicitor  and 
Client,  4 — Venue,  1,  2 — Writ  of 
Summons,  2. 


CAUTION. 

See  Land  Titles  Act. 


CERTIFICATE  OF  EXAMINER. 

See  Judgment  Debtor,  1. 


COMMISSIONER  FOR  TAKING 
BAIL. 

See  Quo  Warranto  Proceedings. 


COSTS  AND  SECURITY  FOR 
COSTS. 

\.  Costs — Scale  of — Rule  117 If — 
“ Order  as  to  the  costs” ~ — Jurisdiction 
of  taxing  officer — Action  for  goods 
sold  and  delivered — Ascertainment  of 
amount — Pleadings — County  Court 
jurisdiction .] — Where  in  an  action 
in  the  High  Court  an  order  was 
made  by  a local  J udge  upon  consent, 
allowing  the  plaintiffs  to  sign  judg- 
ment for  $233,  with  costs  of  suit  to 
be  taxed  : — 

Held , that  full  costs  were  not  im- 
plied unless  it  was  a case  for  suing 
in  the  High  Court  ; and  the  juris- 
diction of  the  taxing  officer  to  decide 
as  to  the  scale  of  costs  was  not  oust- 
ed. 

History  of  Rule  1174. 

The  claim  was  $233,  the  price  of 
furniture  sold  by  the  plaintiffs  to  the 
defendant,  according  to  prices  indors- 
ed on  the  writ,  and  duly  delivered. 
By  his  statement  of  defence  the  de- 


fendant admitted  $160.50,  which  he 
paid  into  Court.  As  to  the  balance 
he  pleaded  that  it  was  not  payable, 
because  the  goods  ordered  in  respect 
thereof  were  not  supplied  or  de- 
livered, and  that  there  was  no  agree- 
ment therefor  within  the  Statute  of 
Frauds : — 

Held , that  the  pleadings  only  must 
be  looked  at  to  ascertain  what  was 
in  dispute  ; that  the  cause  of  action 
was  one  and  indivisible  ; and  that 
the  whole  cause  of  action  was  not 
for  an  ascertained  amount  within 
County  Court  competence. 

Vogt  v.  Boyle , 9 P.  R.  249,  dis- 
tinguished. Brown  et  al.  v.  Hose,  3. 

2.  Security  for  costs  — Action 
against  justices  of  the  peace — 53  Vic. 
ch.  23  ( 0.) — Character  of  property 
of  plaintiff.] — Upon  applications  un- 
der 53  Vic.  ch.  23  (O.)  for  security 
for  costs  in  actions  against  justices 
of  the  peace,  the  rule  should  not  be 
more,  but  rather  less,  onerous  than 
in  ordinary  applications  for  security 
where  the  plaintiff  is  out  of  the 
country. 

Sec.  2 of  the  Act  provides  that  it 
is  to  be  shewn  that  the  plaintiff  is 
not  possessed  of  property  sufficient 
to  answer  the  costs  of  the  action  : — 

Held , that  the  Court  should  be 
less  exacting  as  to  the  character  of 
the  property  where  the  person  is  a 
bond  tide  resident  than  in  the  ordi- 
nary case  of  a stranger  who  seeks  to 
justify  upon  property  within  the 
jurisdiction  ; the  test  is  : is  it  such 
property  as  would  be  forthcoming 
and  available  in  execution? 

And  where  the  plaintiff  had  pro- 
perty, partly  real  and  partly  person- 
al, to  the  value  of  $800  over  and 
above  debts,  incumbrances,  and  ex- 
emptions, security  for  costs  was  not 
ordered.  Bready  v.  Robertson  et 
al 7. 
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3.  Costs  — Taxation  — Appeal  to 
Master  under  Rule  85 f — Order  upon 
appeal — Further  appeal  from  order 
to  Judge — Appeal  from  certificate  of 
taxing  officer — Costs  between  solicitor 
and  client .] — An  appeal  by  the  de- 
fendant in  an  action  of  alimony  from 
the  certificate  of  a taxing  officer, 
upon  taxation  of  the  plaintiff’s  costs 
of  the  action  and  reference  between 
solicitor  and  client,  as  directed  by 
the  judgment. 

Pending  the  taxation  there  was 
an  appeal  by  the  plaintiff  to  the 
Master  in  Chambers  under  Pule  854, 
upon  which  the  Master  made  an 
order  allowing  the  appeal.  The  tax- 
ing officer  in  his  certificate  simply 
followed  the  order  of  the  Master, 
and  the  present  appeal  was  in  respect 
only  of  the  items  in  question  before 
the  Master.  The  order  of  the  Master 
was  not  appealed  from,  and  the  time 
for  appealing  from  it  had  elapsed  : — 

Held,  that  the  appeal  under  Pule 
854  should  be  looked  upon  as  an 
intermediate  thing  and  directory  in 
character,  and  that  the  defendant 
was  not  precluded  from  appealing 
from  the  certificate  of  the  taxing 
officer  because  he  did  not  appeal  from 
the  order  of  the  Master. 

Re  Nelson , 13  P.  R.  30,  followed. 
Re  Monteith , 11  P.  P.  361,  dis- 
tinguished. 

Held , also,  that  where  costs  have 
to  be  paid  by  the  opposite  party  and 
not  by  the  client,  there  is  no  differ- 
ence between  “ costs  as  between 
solicitor  and  client,”  and  “ costs 
between  solicitor  and  client both 
mean  costs  between  party  and  party, 
to  be  taxed  as  between  solicitor  and 
client ; and  that  the  plaintiff  was 
entitled  to  tax  against  the  defendant, 
under  the  words  of  the  judgment, 
only  such  costs  as  a solicitor  can  tax 
against  a resisting  client  under  the 


general  retainer  only  to  prosecute  or 
defend  the  action  ; but  that  the  tax- 
ation should  be  as  liberal  as  possible, 
under  the  practice,  in  favour  of  the 
plaintiff. 

Cousineau  v.  City  of  London  Fire 
Ins.  Co.,  12  P.  R.  512,  followed. 
Heaslip  v.  Heaslip,  21. 

(See  No.  14,  infra.) 

4.  Costs  — Execution  for  — Rule 
863 — “ Immediately ” — Set-off — Rule 
1205 — “ Interlocutory ” — Costs  after 
judgment  — Solicitor’s  lien  — Divi- 
sions of  Court — Entitling  papers— 
Amendment .] — The  word  “ immedi- 
ately” in  Rule  863  means  “instan- 
ter  ; ” and  a party  to  whom  costs  are 
awarded  by  an  order  may  issue  exe- 
cution therefor  on  the  day  of  the 
taxation. 

Proceedings  may  be  considered 
“ interlocutory  ” within  the  meaning 
of  Pule  1205  till  satisfaction  is  ob- 
tained in  respect  of  the  moneys,  costs, 
or  subject-matter  in  controversy ; 
and  where  judgment  was  given  for 
payment  by  the  plaintiff  to  the  in- 
solvent defendant  of  the  costs  of  the 
action,  and  the  defendant’s  solicitors 
were  by  an  order  declared  to  have  a 
lien  upon  such  judgment,  and  tho 
plaintiff  became  entitled  against  the 
defendant  to  costs  of  garnishing  pro- 
ceedings upon  the  judgment,  begun 
before  the  solicitor’s  lien  was  de- 
clared, a set-off*  was  allowed, 

The  action  was  in  the  Queen’s 
Bench  Division  ; but  the  plaintiff,  in 
applying  with  respect  to  the  costs  of 
writs  of  fi.fa.  and  a set-off  of  costs, 
entitled  his  proceedings  in  the  Chan- 
cery Division  and  “ in  the  matter  of 
certain  orders  made  in  the  action”  : — 
Held , that  this  was  formally 
wrong ; but  an  amendment  was  al- 
lowed on  payment  of  costs.  Clarke 
v.  Creighton , 34. 

(But  see  No.  10,  infra.) 
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5.  Solicitor  and  client — Taxation 
of  bill  of  costs  by  assignee  for  credi- 
tors of  client — Costs  of  taxation — 
Assignee  personally  entitled — Set- 
oJf.~\ — The  parties  who  initiate  and 
intervene  upon  the  taxation  of  a 
solicitor’s  bill  of  costs  become  per- 
sonally liable  to  pay  the  costs  of 
taxation. 

And  where  solicitors  rendered  to 
the  assignee  of  an  insolvent  their 
bill  for  services  to  the  insolvent,  and 
the  assignee  taxed  the  bill  and  had 
it  reduced  by  more  than  one-sixth : — 

Held,  that  he  had  a right  person- 
ally to  recover  from  the  solicitors 
the  costs  of  the  taxation,  and  that 
there  should  be  no  set-off  against 
the  amount  coming  to  the  solicitors 
from  the  estate  of  the  insolvent  as  a 
dividend  upon  their  bill.  Re  Rogers 
and  Farewell , Solicitors , 38. 

6.  Costs  —Mechanics'  lien  action 
— Parties — Attacking  status  of  lien- 
holders— Costs  of  owner — Costs  of 
lien-holders — Scale  of  costs.  ] — In  an 
action  by  lien-holders  to  enforce  their 
lien  under  the  Mechanics’  Lien  Act 
it  is  not  necessary  to  make  other 
holders  of  registered  liens  parties  iri 
the  first  instance  in  order  to  attack 
their  status  as  lien-holders;  but  this 
can  be  done  where  they  are  added 
as  defendants  in  the  Master’s  office. 

The  amount  due  from  the  owner 
to  the  contractor  should  be  paid  into 
Court  by  the  former,  less  his  costs, 
which  should  be  taxed  as  to  a stake- 
holder watching  the  case. 

The  costs  of  lien-holders  establish- 
ing their  liens  should  be  paid  as  a 
first  charge  on  the  fund. 

The  costs  of  lien-holders  subse- 
quent to  judgment  of  reference 
should  be  taxed  upon  the  scale  ap- 
propriate to  the  amount  found  due 
to  each.  Hall  et  al.  v.  Hogg  et  al., 
45. 


7.  Security  for  costs — Interplead- 
er.] — Security  for  costs  may  be  or- 
dered in  interpleader  proceedings. 

Swain  v.  Stoddart,  12  P.  R.  590, 
approved  and  followed. 

Belmonte  v.  Aynard , 4 C.  P.  D. 
22  L,  352,  distinguished. 

The  party  substantially  and  in 
fact  moving  the  proceedings,  whether 
plaintiff  or  defendant  in  the  inter- 
pleader issue,  should,  if  resident  out 
of  the  jurisdiction,  give  security  to 
the  opposite  party.  Re  Ancient  Or- 
der of  Foresters  and  Castner  et  al.s 
47. 

8.  Husband  and  wife — Summary 
judgment  against  wife  — Separate 
estate — TJntaxed  bill  of  costs — In- 
terest— Costs — Taxation — Retainer  J\ 
— Summary  proceedings  upon  speci- 
ally indorsed  writs  do  not  apply 
where,  the  defendant  being  a married 
woman,  the  judgment  can  be  only  of 
a proprietary  nature. 

In  the  absence  of  special  agree- 
ment, interest  cannot  be  recovered 
upon  an  untaxed  bill  of  costs. 

Where  a solicitor  sued  a married 
woman  and  her  husband  upon  an 
untaxed  bill  of  costs,  and,  in  default 
of  appearance,  signed  judgment 
against  both  defendants  personally 
for  the  amount  of  the  bill  and  in- 
terest : — 

Held,  that  the  judgment  was 
irregular  and  might  have  been  set 
aside  with  costs  if  the  defendants 
had  applied  promptly  ; and,  under 
the  circumstances,  the  judgment  was 
amended  by  limiting  it  as  to  the 
married  woman  to  her  separate 
estate,  by  disallowing  interest,  and 
by  directing  that  the  amount  should 
abide  the  result  of  taxation,  with 
leave  to  the  husband  to  dispute  the 
retainer.  Cameron  v.  Heighs  et  ux., 
56. 
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9.  Security  for  costs — Libel — R.  S. 
O.  ch.  57,  sec.  9 — Frivolous  action .] 
— Where  an  action  of  libel  was 
brought  by  one  Grseme  complaining 
of  statements  published  in  a news- 
paper imputing  a crime  to  one 
Graham,  and  it  appeared  that  it 
was  stated  in  the  article  complained 
of  that  no  one  would  believe  the 
■charge  against  Graham,  and  that  in 
.an  article  published  in  the  same 
newspaper,  after  the  commencement 
of  the  action,  it  was  stated  that  the 
person  referred  to  in  the  former 
article  was  not  the  plaintiff,  and 
there  were  other  facts  shewing  that 
the  plaintiff  was  not  the  person  re- 
ferred to  : — 

Held,  that  the  action  was  frivo- 
lous, and  the  defendants  were  entitled 
to  security  for  costs  under  It.  S.  O. 
ch.  57,  sec.  9.  Grceme  v.  Globe 
Printing  Co.,  72. 

10.  Costs — Set-off — Rule  1205 — 
Solicitor’s  lien — Appeal  from  order 
— Waive? — Amount  in  question— 
Dignity  of  Courtl\  — Where  judg- 
ment was  given  for  payment  by  the 
plaintiff  to  the  insolvent  defendant 
of  the  costs  of  the  action,  and  the 
defendant’s  solicitors  were  by  an 
order  of  Court  declared  to  have  a 
lien  upon  such  judgment,  and  to 
have  the  sole  right  to  control  the 
judgment  and  execution  to  the  ex- 
tent of  their  costs  between  solicitor 
and  client,  and  the  plaintiff  became 
■entitled  against  the  defendant  to 
costs  of  garnishing  proceedings  upon 
the  judgment,  begun  before  the  lien 
was  declared  : — 

Held , reversing  upon  this  point 
the  decision  of  Boyd,  C.,No.  k, supra, 
that  Rule  1205  did  not  apply  to  en- 
able a set-off  of  the  costs  to  be  made. 

Where  two  appeals  in  respect  of 
matters  wholly  separate  and  distinct 
were  disposed  of  by  one  order : — 


Held,  that  a party  might  appeal 
from  the  decision  in  respect  of  one 
of  the  appeals,  while  taking  advan- 
tage of  the  decision  in  respect  of  the 
other. 

It  is  not  beneath  the  dignity  of 
the  Court  to  determine  an  appeal 
where  the  amount  involved  is  less 
than  $40.  Clarke  v.  Creighton,  100. 

11.  Costs — Taxation — Defendants 
severing — Counsel fee  o?i  examination 
of  witnesses  out  of  the  jurisdiction — 
Costs  of  examination  for  discov- 
ery.]  — In  an  action  by  a muni- 
cipality against  a contractor,  one  of 
his  sureties,  and  the  executors  of  a 
deceased  surety,  three  separate  de- 
fences were  delivered  by  different 
solicitors.  It  did  not  appear  that 
separate  solicitors  were  employed 
for  the  mere  purpose  of  increasing 
costs  : — 

Held,  that  the  defendants  were 
not  liable  in  any  joint  character,  and 
were  entitled  to  tax  separate  bills  of 
costs. 

Upon  taxation  a fee  was  properly 
allowed  for  counsel  in  British  Co- 
lumbia attending  upon  examination 
of  witnesses  there. 

An  objection  that  a person  ex- 
amined by  the  defendants  for  dis- 
covery was  not  an  officer  or  repre- 
sentative of  the  plaintiffs  should 
have  been  taken  at  the  outset  and 
was  not  open  on  taxation.  Town- 
ship of  Logan  v.  Kirk  et  al.,  130. 

^ 2.  Costs — Order  of  Judge  as  to, 
under  Rule  1172 “ Good  cause .”] — 
The  words  of  Rule  1172  “the  Judge 
or  Court  makes  no  order  respecting 
the  costs”  do  not  confer  any  wholly 
discretionary  powers  on  the  Judge, 
but  must  be  read  with  Rule  1170  as 
referring  to  an  order  made  “ for  good 
cause.” 

And  where,  in  an  action  in  a 
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County  Court  for  damages  for  bodily 
injuries  sustained  by  the  plaintiff 
through  the  alleged  negligence  of  the 
defendant,  the  jury  found  for  the 
plaintiff  and  assessed  the  damages 
at  $30,  and  added  that  the  defen- 
dant should  pay  “the  Court  ex- 
penses,” and  the  Judge  made  an 
order  that  the  defendant  should  have 
full  County  Court  costs,  and  that 
the  defendant  should  not  have  the 
set-off  provided  by  Rule  1172,  be- 
cause, in  his  opinion,  the  injury  done 
to  the  plaintiff  was  attended  by  cir- 
cumstances of  great  aggravation,  and 
the  jury  ought  to  have  given  larger 
damages 

Held,  Osler,  J.  A.,  dissenting, 
that  these  were  not  circumstances 
which  constituted  “ good  cause  ” 
within  the  meaning  of  Rule  1170  ; 
for  the  very  matters  relied  upon  by 
the  Judge  as  “ good  cause  ” had  been 
passed  upon  as  adversely  by  the  jury; 
and  therefore  the  costs  should  follow 
the  event  under  Rule  1172. 

Beckett  v.  Stiles,  5 Times  L.  R.  88, 
followed.  McNair  v.  Boyd,  132. 

13.  Security  for  costs — Plaintiff 
out  of  jurisdiction  — Defendants 
possessed  of  plaintiff’s  funds— 
Joint  trustees  —Discretion of  Court — 
Appeal  — Acquiescence — Waiver.']  — 
In  cases  where  the  defendants  are 
possessed  of  funds  belonging  to  the 
plaintiff,  the  discretion  of  the  Court 
will  be  exercised  against  hampering 
the  plaintiff  by  ordering  security  for 
costs. 

The  plaintiff,  who  lived  out  of  the 
jurisdiction  and  had  lately  attained 
his  majority,  sued  the  defendants 
for  an  account  and  payment  of 
funds  which  he  alleged  they  held  as 
joint  trustees  for  him,  he  having 
had  no  account.  The  receipt  of 
trust  funds  by  both  defendants  was 
proved,  but  one  defendant  put  the 


blame  of  their  not  being  forthcoming 
on  the  other,  and  swore  that  he  had 
a good  defence  to  the  action,  though 
he  did  not  disclose  it.  The  other  de- 
fendant did  not  defend  : — 

Held,  not  a case  in  which  the 
plaintiff  should  be  required  to  give 
security  for  costs. 

Compliance  with  an  order  for  se- 
curity for  costs  by  giving  security 
under  protest,  and  with  notice  to  the 
opposite  party  that  it  was  under 
protest,  and  proceeding  in  the  ac- 
tion : — 

Held,  not  such  an  acceptance  of 
and  acquiescence  in  the  order  as  to 
waive  the  right  of  appeal.  Duffy  v. 
Donovan  et  al.,  159. 

14.  Costs — Taxation — Appeal  to 
Master  under  Rule  85 J — Order  upon 
appeal — Further  appeal  from  order 
to  Judge — Appeal  from  certificate  of 
taxing  officer  under  Rule  851 — Costs 
“ between  solicitor  and  client  ” — Costs 
“ as  between  solicitor  and  client .”] — 
The  decision  of  Ferguson,  J.,  No.  3, 
supra,  as  to  the  taxation  of  costs  un- 
der a judgment  for  payment  by  the 
defendant  to  the  plaintiff  of  costs 
“ between  solicitor  and  client,”  and 
as  to  the  procedure  where  there  has 
been  an  appeal  to  a Master  under 
Rule  854,  affirmed. 

Per  Boyd,  C. — The  real  distinc- 
tion in  taxations  “ between  ” and 
“ as  between  ” solicitor  and  client 
turns  upon  the  source  of  payment, 
and  where  the  payment  is  by  the 
opposite  party,  the  taxation  is  on  a 
less  liberal  scale  than  where  the  client 
himself  pays. 

Per  Meredith,  J. — The  words 
“ between  solicitor  and  client  ” are 
not  technically  appropriate  or  appli- 
cable to  a case  where  the  costs  of 
the  action  are  to  be  paid  by  one 
party  to  another ; and  these  words 
cannot  have  any  greater  effect  or 
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more  extended  meaning  than  the 
appropriate  words  “ as  between  soli- 
tor  and  client.”  Heaslip  v.  Heaslip , 

165. 

15.  Costs — Partnership  action — 
Ossete.] — In  partnership  actions,  in 
the  absence  of  special  circumstances 
such  as  misconduct  or  negligence, 
the  assets  will  be  applied,  first,  in 
payment  of  creditors,  next,  in  pay- 
ment of  the  sum  found  due  to  the 
successful  party,  and  lastly,  in  pay- 
ment of  the  costs  of  all  parties. 

Hamer  v.  Giles,  11  Ch.  D.  942, 
followed. 

The  fact  of  a balance  being  found 
due  by  one  partner  to  the  other  is 
no  reason  for  departing  from  the 
ordinary  rule  as  to  costs.  Chapman 
v.  Newell , 208. 

16.  Solicitor  and  client — Costs  of 
unnecessary  proceedings — Disallow- 
ance of — Proceeding  by  writ  of  sum- 
mons where  summary  application 
sufficient — Administration  order  — 
Costs  paid  to  defendants  in  adminis- 
tration action  — - Remedy .]  — The 
order  and  decision  of  Robertson,  J., 

.1 3 P.  R.  403,  upon  appeal  from  tax- 
ation of  costs  between  solicitor  and 
client,  disallowing  to  the  solicitors 
the  additional  costs  occasioned  by 
their  bringing  on  their  client’s  behalf 
an  action  for  administration,  where 
a summary  application  would  have 
sufficed,  was  affirmed  by  the  Court 
of  Appeal ; Burton,  J.  A.,  dissent- 
ing. 

In  the  administration  action  the 
additional  costs  incurred  by  the  de- 
fendants in  that  action  were  allowed 
to  them  by  way  of  set-off  against  the 
costs  awarded  to  the  plaintiff : — 

Held,  that  no  relief  could  be  ob- 
tained by  the  client,  upon  a proceed- 
ing for  taxation  of  costs,  in  respect  of 
the  loss  suffered  by  her  in  virtually 
79 — YOL.  XIV.  O.P.R. 


paying  these  costs  to  the  defendants. 
Re  Allenby  and  Weir , Solicitors,  227. 

17.  Costs— Land  Titles  Act , R.  S. 
0.  ch.  116,  secs.  7 If,  127,  137  ; Rule 
16  (2) — Powers  of  local  Master  of 
Titles — Costs  as  between  solicitor  and 
client — Costs  as  of  a Court  motion — 
Discretion — Appeal  late.] — A local 
Master  of  Titles  has  power  by  vir- 
tue of  secs.  137  and  74  of  the  Land 
Titles  Act,  R.  S.  O.  ch.  116,  in  or- 
dering that  a caution  be  vacated,  to 
direct  payment  by  the  cautioner  of 
costs  as  between  solicitor  and  client ; 
and  by  Rule  16  (2)  of  the  Rules  in 
the  schedule  to  the  Act  has  power 
to  give  a special  direction  that  costs 
as  of  a Court  motion  may  be  taxed. 

And  where  a Master  in  his  dis- 
cretion so  ordered,  a J udge  in  Cham- 
bers refused  to  interfere,  more  espe- 
cially as  the  appeal  was  late  and 
could  only  be  entertained  as  an  in- 
dulgence. Re  Ross  and  Stobie,  241. 

18.  Costs — R.S.O.  ch.  12  1/,,  sec.  6 — 
Removal  of  assignee — County  Court 
Judge  — Persona  designata — Power 
to  order  costs — Rule  1170  (a).] — 
Where  a Judge  of  a County  Court,, 
acting  under  R.  S.  O.  ch.  124,  sec. 
6,  orders  the  removal  of  an  assignee,, 
he  exercises  a statutory  jurisdiction 
as  persona  designata,  and  has  no 
power  to  order  payment  of  costs. 

The  proceedings  in  such  a case  are 
not  in  any  Court;  and  Rule  1170 
(a)  does  not  apply  to  them. 

Re  Pacquette,  IIP.  R.  463,  fol- 
lowed. 

History  and  construction  of  Rule 
1170  (a).  Re  Young,  303. 

19.  Costs — Scale  of — Title  to  land 
— Set-off  of  costs — Solicitor's  lien — 
Discretion  of  taxing  officer — Rides  3. 
1201f,  1205.] — Where,  in  an  action  by 
a monthly  tenant  against  his  land- 
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lord  and  other  persons  for  wrongful 
entry  upon  the  demised  premises, 
the  landlord  denied  the  plaintiff’s 
tenancy  : — 

Held , that  the  title  to  land  was 
brought  in  question,  and  the  costs  of 
the  plaintiff  were  properly  taxed  on 
the  High  Court  scale,  although  the 
damages  recovered  were  only  $104. 

W or  mart  v.  Brady , 12  P.  R.  613, 
and  Danaher  v.  Little , 13  P.  R.  361, 
followed. 

Tomkins  v.  Jones , 22  Q.  B.  I). 
599,  specially  referred  to. 

By  the  judgment  in  the  action 
costs  were  awarded  to  the  plaintiff 
against  the  chief  defendant,  and  to 
the  other  defendants  against  the 
plaintiff,  without  any  direction  as  to 
setting  off  costs,  and  the  plaintiff’s 
solicitor  asserted  a lien  upon  the 
costs  awarded  to  his  client  against 
the  chief  defendant.  The  defendants 
all  defended  by  the  same  solicitor 

Held,  that,  under  Rule  1204,  the 
question  of  setting  off  costs  was  in 
the  judicial  discretion  of  the  taxing 
officer,  and  that  discretion  was  rightly 
exercised  by  the  officer  in  refusing 
to  set  off  the  costs  ordered  to  be  paid 
to  the  plaintiff  by  the  chief  defen- 
dant against  the  costs  ordered  to  be 
paid  by  the  plaintiff  to  the  other  de- 
fendants. 

Construction  of  Rules  1204  and 
1205. 

The  older  decisions  as  to  set-off 
are  not  applicable  since  Rule  3. 
Flettv.  Way  et  al.,  312. 

20.  Security  for  costs — Proceeding 
under  Winding-up  Act — Powers  of 
referee— R.  S.  C.  ch.  129—52  Vic. 
ch.  32,  sec.  20  ( D.) — Intervening 
shareholder  out  of  the  jurisdiction — 
Delay  in  applying  for  security — 
Appeal.'] — An  order  was  made  by 
the  Court  delegating  the  powers 
exercisable  by  the  Court  for  the 


purpose  of  winding  up  a company, 
to  a referee,  pursuant  to  R.  S.  C. 
ch.  129,  sec.  77,  as  amended  by  52 
Yic.  ch.  32,  sec.  20  (D.)  : — 

Held,  that  power  was  delegated 
to  the  referee  to  order  security  for 
costs  and  to  stay  proceedings  till 
security  should  be  given  by  a share- 
holder resident  out  of  the  jurisdic- 
tion, who  intervened  : — 

Held,  also,  that  the  liquidator  and 
others  opposing  the  applications 
made  by  the  intervening  shareholder 
were  not  barred  of  their  right  to 
security  by  not  applying  till  after 
the  original  applications  of  the  share- 
holder had  been  dismissed,  and  ap- 
peals taken ; but  that  the  security 
should  be  limited  to  the  costs  of  the 
appeals.  Be  Sarnia  Oil  Go.,  335. 

21.  Costs — Scale  of — Action  trans- 
ferred from  County  Court  to  High 
Court — Rule  1219  (If) — 5 If  Vic.  ch. 
Ilf  (0.) — The  provisions  of  Rule 
1219  are  applicable  to  an  action 
transferred  from  a County  Court 
to  the  High  Court  by  virtue  of  54 
Yic.  ch.  14  (O.)  ; and  the  costs  of 
the  proceedings  after  the  transfer 
should  be  taxed  upon  the  lower 
scale  where  the  case  falls  within  sub- 
section (4)  of  the  Rule,  by  reason 
of  the  plaintiff  seeking  equitable  re- 
lief and  the  subject  matter  involved 
not  exceeding  $200.  Strutliers  v. 
Green  et  al.,  486. 

See  Appeal  Bond,  1 — Attach- 
ment of  Debts,  2,  6 — Examination, 
13 — Infant,  5 — Judgment  Debtor, 
2 — Lien — Notice  of  Trial,  2 — 
Pleading,  6 —Receiver— Solicitor 
and  Client,  1,  2,  4,  5. 


COUNSEL  FEE. 

See  Costs,  etc.,  11. 
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COUNTERCLAIM. 

See  Parties,  7. 


COUNTY  COURT. 

See  Appeal,  7 — Costs,  etc.,  1,  21. 


COUNTY  COURT  JUDGE. 

See  Costs,  etc.,  L8. 


CREDITORS’  RELIEF  ACT. 

R.  S.  0.  eh.  65,  sec.  If.,  sub-sec.  3 — 
Sheriff’s  interpleader  — Claim  by 
- chattel  mortgagee — Claimant  aban- 
doning— Rights  of  claimant  under 
execution  subsequently  obtained .] — 
Certain  goods  of  the  defendant  seized 
by  a sheriff  under  the  plain  tiffs’  ex- 
ecution were  claimed  by  a chattel 
mortgagee,  whereupon  an  interplead- 
er issue  was  directed.  The  goods 
were  sold  under  the  interpleader 
order  by  the  sheriff,  who  deducted 
his  fees  from  the  proceeds,  and  by 
consent  retained  the  residue  in  his 
hands  pending  the  result  of  the  issue, 
entering  it  in  his  books  as  held  under 
the  Creditors’  Relief  Act.  The 
claimant  never  delivered  any  issue 
and  abandoned  the  interpleader  pro- 
ceedings. He  obtained  judgment 
against  the  defendant,  and,  within 
thirty  days  of  the  entry  in  the 
sheriff’s  books,  placed  an  execution 
in  the  sheriff’s  hands  : — 

Held , that  the  claimant  was  en- 
titled to  participate  in  the  proceeds, 
and  was  not  barred  of  his  rights  as 
an  execution  creditor  because,  before 
he  had  attained  that  status,  he  had 
asserted  a right  in  a different  capa- 
city. 

Whatever  might  have  been  the 


effect,  had  his  claim  been  insisted 
upon,  of  sec.  4,  sub-sec.  3,  of  the 
Creditors’  Relief  Act,  R.  S.  O.  ch. 
65,  none  should  follow  the  fact  that 
a claim  was  made  and  abandoned 
before  it  became  necessary  to  con- 
test it.  Wait  et  ad.  v.  Sager , 347. 

See  Receiver,  1. 


DELAY. 

See  Reference,  2 — Solicitor  and 
Client,  3 

DEMURRER. 

See  Pleading,  2. 


DEVOLUTION  OF  ESTATES  ACT- 

See  Administrator  ad  litem — 
Parties,  2. 


DISCOVERY. 

See  Examination  (Generally) — 
Particulars  (Generally)  — Pro- 
duction of  Documents. 


DISCRETION. 

See  Appeal,  4 — Appeal  Bond, 
2 — Arrest,  2 — Costs,  etc.,  12,  13, 
17,  19 — Examination,  8 — Infant, 
2 — Pleading,  4 — Venue,  3,  4 — 
Writ  of  Summons,  1. 


DIVISION  COURT. 

See  Appeal,  1 — Attachment  of 
Debts,  3. 
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DIVISION  COURT  JUDGE. 

See  Attachment  of  Debts,  1. 


DIVISIONS  OF  HIGH  COURT. 

See  Costs,  etc.,  4. 


DOWER. 

See  Parties,  1. 


ENTITLING  PAPERS- 

See  Costs,  etc.,  4. 


EQUITABLE  EXECUTION. 

See  Attachment  of  Debts,  2 — 
Receiver. 


EVIDENCE. 

Order  for  use  of  in  future  action 
— Bill  to  perpetuate  testimony  — 
Parties .] — The  Court  has  no  power 
to  make  an  order  authorizing  the  use 
in  a future  action  of  evidence  taken 
in  a pending  action.  Erdman  v. 
Town  of  Walkerton , 467. 

See  Appeal  Bond,  2 — Examina- 
tion (Generally) — Interpleader, 
2 — Judgment  Debtor,  1 — Plead- 
ing, 4. 

EXAMINATION. 

1.  Discovery  — Seduction  — Ex- 
amination of  plaintiff  ’ s daughter .] — 
The  plaintiff  in  an  action  of  seduc- 
tion was  examined  for  discovery  by 
the  defendant,  blit  was  able  to  give 
very  little  information  : — 


Held , nevertheless,  that  the  defen- 
dant was  not  entitled  to  examine 
the  plaintiff’s  daughter. 

The  defendant  having  made  an. 
affidavit  denying  the  seduction  and 
all  knowledge  of  it,  an  order  was 
made  for  particulars  of  specific  acts, 
with  regard  to  which  the  plaintiff 
proposed  to  give  evidence. 

Turner  v.  Kyle,  2 C.  L.  T.  598 
18  C.  L.  J.  402,  explained.  Hollis- 
ter v.  Annable,  11. 

2.  Discovery — Examination  and 
production  of  documents — Assignee 
for  creditors — Quasi-plaintiff. ] — In 
an  action  by  creditors  of  a firm  to- 
establish  the  liability  of  the  defen- 
dant as  a partner  therein,  it  appeared 
that  the  assignee  of  the  firm  for  the 
benefit,  of  creditors  (who  had  re- 
ceived all  the  papers  of  the  firm) 
was  interested  in  the  success  of  the 
action,  had  instigated  its  being 
brought,  and  was  providing  material 
in  the  way  of  documents,  etc.,  to  the 
plaintiffs  for  its  efficient  prosecu- 
tion 

Held,  that  although  the  assignee 
might  have  no  direct  beneficial  in- 
terest in  the  result,  he  was  to  be  re- 
garded for  the  purposes  of  discovery 
as  a quasi- plaintiff,  and  the  defen- 
dant was  entitled  to  have  production 
of  all  documents  in  the  possession 
of  the  assignee,  and  to  examine 
him  for  the  purpose  of  such  produc- 
tion. Frothingham  et  al.  v.  Isbister 
et  al.,  112. 

3.  Discovery  — Examination  of 
person  by  surgeons .] — In  an  action 
to  recover  damages  for  bodily  injuries 
caused  to  the  plaintiff  by  the  al- 
leged negligence  of  the  defen- 
dants : — 

held,  that  the  Court  had  no  power 
to  order  the  plaintiff  to  attend  and 
submit  to  an  examination  of  her 
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person  by  surgeons  chosen  by  the 
defendants.  See  now  54  Vic.  ch. 
11  (O.)  Reily  v.  City  of  London  et 

al,  171. 

4.  Discovery  — Privilege  — Com- 
munications between  husband  and 
wife — R.S.O.  ch.  61 , sec.  8 — Solicitor 
withdrawing  from  examination.  ] — R. 
S.  O.  ch.  61,  sec.  8,  which  provides 
that  “ no  husband  shall  be  compel- 
lable to  disclose  any  communication 
made  by  his  wife  during  the  mar- 
riage,” is  still  in  force. 

It  is  competent  for  a husband  who 
is  making  disclosures  as  to  what  took 
place  between  his  wife  and  himself 
during  coverture,  at  any  time  during 
an  examination  for  discovery  to  re- 
fuse to  disclose  anything  further. 

If  upon  such  refusal  the  solicitor 
for  the  opposite  party  withdraws, 
the  examination  may  be  proceeded 
with,  and  the  evidence  afterwards 
taken  will  not  be  struck  out.  Con- 
nolly v.  Murrell , 187. 

(See  No.  6,  infra.) 

5.  Discovery — Examination  of  de- 
fendant before  statement  of  claim — 
Slander — Rule  566 .] — In  actions  of 
slander  when  the  Court  is  satisfied  of 
the  bona  fides  of  the  plaintiff,  and  is 
convinced  that  he  cannot  state  fully 
and  with  sufficient  particularity  his 
various  grounds  of  complaint,  and 
when  the  knowledge  required  is  with- 
in the  possession  and  control  of  the 
defendant,  an  examination  for  discov- 
ery before  statement  of  claim  will  be 
ordered  under  Rule  566  ; but  in  such 
case  a further  examination  after 
pleading  will  not  be  allowed  except 
upon  special  grounds. 

Fishen  v.  Chamberlain , 9 P.  R. 
283;  Gordon  v.  Phillips , UP.  R. 
540;  McLean  v.  Barber , 13  P.  R. 
500,  followed.  Campbell  v.  Scott , 
203. 


6.  Discovery  — Privilege  — Com- 
munications between  husband  and 
wife — R.  S.  0.  ch.  61,  sec.  8 — Solici- 
tor withdrawing  from  examination.'] 
— The  decision  of  Street,  J.,  No.  4, 
supra , affirmed  on  appeal.  Connolly 
v.  Murrell,  270. 

7.  Discovery — A ction  by  sharehold- 
ers of  insolvent  bank  against  directors 
for  misfeasance— J oining  bank  as  par- 
ties— Examination  of  liquidator  by 
plaintiff  before  statement  of  claim — 
Rule  566.] — An  official  liquidator 
cannot  as  an  officer  of  the  Court  be 
called  upon  to  make  discovery  unless 
he  is  representatively  in  the  position 
of  an  adverse  litigant  to  the  party 
requiring  the  discovery. 

Where  certain  shareholders  of  an 
insolvent  bank  were  suing  the  direc- 
tors for  negligence  and  misfeasance, 
and  had  made  the  bank  defendants 
for  conformity  without  asking  any 
relief  against  them,  an  application 
by  the  plaintiffs  under  Rule  566  for 
leave  to  examine  one  of  the  liquida- 
tors for  discovery  before  statement 
of  claim  was  refused.  Henderson  et 
al.  v.  Blain  et  al.,  308. 

8.  Evidence — Foreign  commission 
— Examination  of  defendant — Dis- 
cretion.]— An  application  for  a com- 
mission to  examine  witnesses  out  of 
the  jurisdiction  is  one  going  to  the 
discretion  of  the  Court,  and  this  dis- 
cretion will  be  more  strictly  exercised 
where  the  proposal  is  to  examine 
an  absent  party  on  his  own  behalf. 

In  the  case  of  a defendant  propo- 
sing to  have  his  own  examination 
taken  on  commission,  his  personal 
affidavit  may  not  be  essential,  but 
very  cogent  reasons  should  be  given 
by  some  one  who  can  speak  with 
knowledge. 

And  where  the  affidavit  in  support 
of  an  application  to  have  the  defen- 
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dant  and  his  mother,  by  whom  the 
negotiation  was  conducted  with  the 
plaintiff  out  of  which  the  cause  of 
action  arose,  examined  abroad,  was 
made  by  the  defendant’s  solicitor, 
who  swore  that  he  believed  it  was 
necessary  to  have  their  evidence ; 
that  it  would  save  expense  if  it  were 
taken  on  commission ; and  that  it 
would  be  very  inconvenient  for  the 
defendant  to  be  long  away  from  his 
place  of  abode  : — 

Held , that  no  case  was  made  for 
the  examination  of  the  defendant 
abroad  ; and  as  to  his  mother,  that 
the  absence  of  the  usual  affidavit  as 
to  her  being  a necessary  and  ma- 
terial witness,  and  the  omission  to 
state  any  reason  why  she  should  not 
appear  at  the  trial,  should  prevail  to 
the  upholding  of  the  discretion  exer- 
cised by  a Master  in  refusing  to 
order  a commission.  Kidd  v.  Perry , 
364. 

9.  Infants  — Discovery — Exami- 
nation— Rule  Jf.87. ] — As  a general 
rule,  an  infant,  party  to  an  action, 
may  now  be  examined  by  the  oppo- 
site party  for  discovery  before  the 
trial,  under  Rule  487,  in  the  same 
way  as  an  adult.  Mayor  v.  Collins , 
24  Q.  B.  D.  361,  distinguished. 
Arnold  v.  Play  ter  et  al .,  399. 

1 0 . Discovery — Libel — Examina- 
tion of  officer  of  newspaper  publish- 
ing company  — Editorial  writei — 
Disclosure  of  facts .] — In  an  action 
against  a newspaper  publishing  com- 
pany for  a libel  contained  in  an  ar- 
ticle written  by  a member  of  the 
newspaper  staff,  who  procured  special 
information  therefor,  under  the  su- 
pervision of  the  managing  editor, 
and  in  which  action  the  defendants 
pleaded  justification 

Held , that  the  writer  was  not  in 
the  position  of  a sub-editor,  nor 
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could  he  be  called  an  officer  of  the 
company,  and  he  was  not  examin- 
able for  discovery  under  Rule  487: — 

Held , also,  that  no  sufficient  foun- 
dation was  otherwise  laid  for  his 
examination ; for  it  did  not  appear 
that  he  could  give  information  of 
any  facts,  but  merely  that  he  could 
indicate  where  he  procured  evidence 
of  the  facts  in  dispute  upon  the  plea 
of  justification.  Murray  et  al.  v. 
Mail  Printing  Co.,  405. 

1 1 .  Discovery  — Libel — Damages 
in  way  of  trade — No  allegation  of 
special  damage  — Examination  of 
plaintiffis — Disclosure  as  to  diminu- 
tion of  profits  — Particulars  — Evi- 
dence.~\ — In  an  action  for  damages 
for  libelling  the  plaintiffs  in  the  way 
of  their  trade,  the  plaintiffs  did  not 
allege  special  damage,  but  alleged 
generally  that  their  business  and 
commercial  reputation  had  suffered. 
Upon  the  examination  of  the  plain- 
tiffs for  discovery  they  refused  to 
answer  as  to  what  business  they  had 
lost  by  reason  of  the  alleged  libels  : — 

Held,  that  no  evidence  of  special 
damage  would  be  admissible  at  the 
trial,  but  that  the  plaintiffs  would 
have  the  right  to  place  figures 
before  the  jury  to  shew  a general 
diminution  of  profits  since  the  publi- 
cation of  the  alleged  libels ; and  if 
the  plaintiffs  proposed  to  give  this 
class  of  evidence  at  the  trial,  the  de- 
fendants were  entitled  on  the  exami- 
nation for  discovery  to  know  how 
such  diminution  was  made  out  and 
the  figures  by  which  it  was  proposed 
to  support  it,  but  not  to  seek  infor- 
mation as  to  the  loss  of  any  particu- 
lar custom  ; but  if  the  plaintiffs  did 
not  propose  to  give  such  evidence, 
the  defendants  were  not  entitled  to 
the  discovery. 

It  was,  therefore,  ordered  that 
the  plaiutiffs  should  give  particulars 
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of  any  damage  intended  to  be  claim- 
ed for  diminution  of  profits ; and  if 
particulars  given,  that  the  exami- 
nation should  be  continued  and  dis- 
covery afforded  ; but  if  particulars 
not  given,  that  evidence  of  diminu- 
tion of  profits  should  not  be  given 
at  the  trial.  Blackford  et  al.  v. 
Green  et  al .,  424. 

1 2.  Discovery  — Examination  of 
'party — Rule  J/.87 — Examination  to 
credit — Identity  of  plaintiff .] — The 
examination  of  a party  for  discovery 
in  the  cause  under  Rule  487  must 
be  confined  to  matters  which  are  re- 
levant to  the  questions  raised  by  the 
pleadings  \ but  a fair  amount  of  lati- 
tude is  to  be  allowed. 

Questions  which  go  only  to  credit 
are  not  admissible. 

In  an  action  for  a partnership  ac- 
count, where  the  defendant  denied 
the  partnership  and  set  up  that  the 
plaintiff  had  been  his  servant,  under 
the  same  name  as  that  in  which  he 
brought  the  action,  during  the  period 
of  the  alleged  partnership  : — 

Held , that  it  was  not  material  to 
the  issue  that  the  plaintiff  bore  an- 
other name  at  a previous  time,  and 
the  defendant  could  not  examine 
him  as  to  the  details  of  his  past  life, 
long  prior  to  the  alleged  partner- 
ship. Mack  v.  Dobie , 465. 

13.  Evidence  — Foreign  commis- 
sion— Application  for — Material  on 
— Good  faith — Necessity  for  evidence 
— Expense — Delay — A dmissions.~\  — 
In  an  action  for  a libel  published  in 
the  defendants’  newspaper,  the  plain- 
tiff applied  for  the  issue  of  a commis- 
sion to  take  his  own  evidence  and 
that  of  other  witnesses  in  .England, 
where  he  and  they  lived. 

The  plaintiff’s  affidavit  stated  only 
that  the  witnesses  were  material  and 
necessary  for  him  on  the  trial  of  the 


action,  and  that  he  was  advised  and 
verily  believed  that  he  could  not 
safely  proceed  to  trial  without  their 
evidence  : — 

Held , sufficient  to  entitle  the  plain- 
tiff primd  facie  to  a commission. 

Smitliw.  Greey , 10  P.  R.  531,  com- 
mented on. 

Every  application  for  a commission 
must  be  made  in  good  faith,  and  the 
evidence  sought  to  be  obtained  must 
be  such  as  to  warrant  a reasonable 
belief  that  it  may  be  material  and 
necessary  for  the  purposes  of  justice  ; 
but  it  is  safer  where  any  injustice  to 
other  parties,  in  the  way  of  delay  or 
expense  or  otherwise,  can  be  provi- 
ded against,  to  favour  the  granting 
rather  than  the  refusing  of  the  ap- 
plication. 

The  main  considerations  are  a full 
and  fair  trial  and  the  saving  of  ex- 
pense. 

Under  the  circumstances  of  this 
case  the  order  for  a commission  to 
take  the  evidence  of  the  plaintiff  and 
his  witnesses  abroad  was  granted, 
upon  the  plaintiff  securing  the  de- 
fendants for  their  costs  of  the  execu- 
tion of  the  commission  and  under- 
taking to  speed  the  proceedings  and 
not  delay  the  trial. 

It  was  contended  by  the  defen- 
dants that  the  evidence  expected 
from  the  witnesses  was  unnecessary 
by  reason  of  implied  admissions  in 
the  statement  of  defence  : — 

Held , that  it  was  for  the  defen- 
dants to  make  the  evidence  unques- 
tionably unnecessary,  either  by 
amending  their  pleadings  so  as  to  ex- 
pressly make  the  admissions  or  by 
undertaking  to  do  so  at  the  trial. 
Robins  v.  The  Empire  Printing  and 
Publishing  Co.,  488. 

See  Bond — Husband  and  Wife, 

1 — Judgment  Debtor,  1. 
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EXECUTION. 

See  Costs,  etc.,  4 — Partnership, 
1,  2 — Poundage,  1,  2. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  Judgment,  5 — Money  in 
Court,  1,  2. 


FORECLOSURE. 

See  Parties,  1. 


FOREIGN  COMMISSION. 

See  Examination,  8,  13. 


FRAUD. 

See  Judgment,  3. 


GARNISHMENT. 

See  Attachment  of  Debts. 


HUSBAND  AND  WIFE. 

1.  Married  vjoman — Judgment 
debtor — Refusal  to  attend  for  exami- 
nation— Commitment — Con.  Rules 
926,  932.] — An  order  may  be  made 
for  the  commitment  of  a married 
woman  to  gaol  for  refusal  to  attend 
for  examination  as  a judgment  debt- 
or. 

Rules  926  and  932,  and  R.  S.  O. 
ch.  67,  sec.  7,  considered. 

Metropolitan  L.  & S>.  Co.  v.  Mara, 
8 P.  R.  355,  followed.  Watson  v. 
Ontario  Supply  Company  et  al.,  96. 


2.  Married  woman  — Summary 
judgment — Separate  estate — Amend- 
ment— Writ  of  summons — Special 
indorsement.] — In  an  action  upon  a 
covenant  in  an  agreement,  made 
subsequently  to  the  coming  into 
force  of  the  Married  Woman’s  Pro- 
perty Act,  1884,  R.  S.  O.  ch.  132, 
whereby  the  defendants,  husband 
and  wife,  covenanted  to  pay  the 
plaintiff  the  moneys  then  owing  to 
him,  and  other  moneys  thereafter  to 
be  advanced,  the  writ  of  summons 
was  specially  indorsed  with  particu- 
lars showing  the  amounts  and  dates 
of  the  various  advances  : — 

Held,  a sufficient  special  indorse- 
ment. 

Where  it  is  shewn  that  a mar- 
ried woman  defendant  has  separate 
estate,  judgment  may  be  entered 
against  her  as  to  such  separate  estate, 
upon  default  or  by  order  under  Rule 
739. 

And  where  the  writ  of  summons 
did  not  shew  that  one  of  the  defen- 
dants was  a married  woman  having 
separate  estate,  but  the  plaintiff’s 
affidavit  filed  on  a motion  for  sum- 
mary judgment  under  Rule  739  did 
shew  it,  the  plaintiff  was  allowed  to 
amend  his  writ,  and  to  enter  a pro- 
prietary judgment  against  her.  Nes- 
bitt y.  Armstrong  et  al.,  366. 

See  Appeal,  7 — Costs,  etc.,  8 — 
Examination,  4,  6 — Judgment,  3 — 
Parties,  1. 

IMPRISONMENT. 

See  Appeal,  7. 


INDEMNITY. 

1.  Question  between  co-defendants 
— Order  directing  determination  of 
— Rule  328 — Pleading —Notice  of 
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trial .] — Rule  328  is  applicable  where 
a defendant  claims  indemnity  or 
relief  over  against  a co-defendant. 

And  where  such  a claim  was  made 
against  a co  defendant  who  had  not 
appeared  or  defended  the  plaintiff’s 
claim  : — 

j Held,  that  an  order  was  property 
made  for  the  trial  of  the  question 
between  the  co-defendants  at  the 
same  time  and  place  as  the  plain- 
tiff’s claim , notwithstanding  that 
the  time  for  pleading  to  the  claim 
for  relief  over  had  not  expired,  and 
that  it  was  at  the  date  of  the  order 
too  late  to  give  the  usual  ten  days’ 
notice  of  trial.  Walker  v.  Dickson 
et  al .,  343. 

2.  Third  party  notice  — Setting 
aside — Action  for  negligence — In- 
surance policy , construction  of- — In- 
consistency of  pleading  with  claim 
over  for  indemnity. ] — The  plaintiff 
sued  for  a personal  injury,  which  by 
his  statement  of  claim  he  alleged  he 
had  received,  when  acting  as  con- 
ductor of  a street  railway  car  oper- 
ated by  the  defendants,  by  reason  of 
the  negligence  of  a servant  of  the 
defendants,  who  was  driving  a 
scavenger  waggon  used  by  the  de- 
fendants. The  company  who  had 
operated  the  railway  before  the  de- 
fendants assumed  it,  were  insured 
against  all  sums  for  which  they 
should  become  liable  to  any  employee 
in  their  service,  while  engaged  in 
their  work.  The  insurance  policy 
was  assigned  to  the  defendants  when 
they  assumed  the  railway.  The  de- 
fendants served  on  the  insurance 
company  a third  party  notice  claim- 
ing indemnity  : — 

Held , that  the  policy  did  not  cover 
injuries  accruing  by  reason  of  the 
negligence  of  the  defendants  or  their 
servants  in  other  branches  of  their 
service  ; and  that  the  insurance  com- 
80 — VOL.  XIV.  O.P.R. 


pany  should  not  be  kept  before  the 
Court  on  the  chance  of  a different 
state  of  facts  being  developed  at  the 
trial  from  that  which  the  plaintiff 
alleged. 

An  order  was  therefore  made  in 
Chambers  setting  aside  the  third 
party  notice.  Ferquson  v.  City  of 
Toronto , 358. 

See  Infant,  5 — Parties,  3. 

INDORSEMENT. 

See  Arrest,  3. 


INFANT. 

1.  Sale  of  land — Benefit  of  parent 
— R.  S.  0.  ch.  137 , sec.  3.] — The 
statute  R.  S.  O.  ch.  137,  sec.  3,  can- 
not be  used  to  sell  an  infant’s  estate 
for  a parent’s  benefit. 

Origin  of  the  enactment.  Re  Hib- 
bard, 177. 

2.  Past  maintenance — Discretion 
— Special  circumstances .] — Applica- 
tions for  past  maintenance  of  infants 
rest  in  the  discretion  of  the  Court. 

Where  the  infants’  brother-in-law, 
a farmer,  had  lodged  and  fed  them, 
but  expended  nothing  for  their 
clothes  or  education,  during  a period 
of  two  years  and  a half  previous  to 
applying  for  maintenance,  knowing 
all  the  time  that  they  were  entitled 
to  money  in  Court,  and  a Judge  in 
Chambers  refused  to  allow  anything 
for  past  maintenance,  but  made  a 
more  liberal  allowance  for  the  future 
than  he  would  otherwise  have 
done  : — 

Held , that,  dealing  with  the  case 
on  its  special  circumstances  and  hav- 
ing regard  to  the  discretion  exer- 
cised, the  Judge’s  order  should  not 
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be  disturbed.  Re  Blair , Infants, 

220. 

3.  Maintenance — Interest  on fund 
in  hands  of  trustees — Order  for 
application  of  — Jurisdiction — Sum- 
mary application — Judge  in  Cham- 
bers— Evidence — Safeguards .] — XJ  ri- 
der the  will  of  their  father  two 
infants  were  entitled  each  to  a vested 
legacy  of  $500,  which  trustees  were 
directed  to  invest  at  interest  until 
the  infants  should  be  of  full  age,  and 
then  pay  to  them  : — 

Held , that  a Judge  in  Chambers 
had  jurisdiction,  upon  a summary 
application,  to  make  an  order  autho- 
rizing the  trustees  to  apply  the  inter- 
est for  the  maintenance  of  the  in- 
fants : but  such  an  order  should  not 
be  made  except  upon  the  clearest 
and  most  satisfactory  evidence ; as 
much  evidence,  at  least,  as  is  re- 
quired upon  an  application  for  the 
sale  of  infants’  lands  for  their  main- 
tenance should  be  required,  and  the 
like  safeguards  against  deception  and 
mistake  should  be  insisted  upon.  Re 
Wilson , 261. 

4.  Past  maintenance — Special  cir- 
cumstances.] — Where  applications 
for  past  maintenance  of  infants  are 
made,  and  especially  where  the  only 
‘fund  for  payment  is  the  corpus  of 
the  estate,  the  applicant  should  come 
on  petition  before  a Judge  in  Cham- 
bers shewing  and  proving  the  special 
circumstances  relied  on  to  overcome 
the  general  rule  that  arrears  of  past 
maintenance  are  not  given,  which 
rule  applies  whether  the  claimant  is 
father,  mother,  or  other  relative,  a 
step-parent  or  a stranger. 

And  where  it  appeared  that  a per- 
son making  a claim  for  the  past 
maintenance  of  his  infant  stepchild- 
ren, against  the  proceeds  of  the  sale 
of  their  father’s  farm  realized  in  ad- 
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ministration  proceedings,  had  not 
maintained  the  infants  on  the  basis 
of  being  compensated  therefor,  but 
that  his  claim  was  an  after- thought, 
a Judge  refused  to  confirm  the  Mas- 
ter’s recommendation  of  an  allow- 
ance. In  re  Renwick , Renwick  v. 
Crooks , 361. 

5.  Next  friend — Retirement  of — 
Terms — Direction  to  solicitors  not  to 
proceed — Staying  proceedings— Costs 
— Solicitors  proceeding  after  warning 
— Indemnity .]  — Upon  application 
to  the  Court  therefor  the  next  friend 
of  an  infant  plaintiff  maybe  allowed 
to  withdraw,  upon  such  terms  as  the 
circumstances  of  the  case  and  the 
welfare  of  the  infant  may  require. 

Solicitors  began  an  action  in  the 
name  of  an  infant  as  plaintiff  by  her 
mother  as  next  friend,  with  the  con- 
sent of  the  latter.  After  the  action 
had  been  some  time  in  progress,  the 
mother  wrote  a letter  to  the  solici- 
tor revoking  the  authority  to  use  her 
name,  to  which  they  replied  that 
proceedings  would  not  be  stayed  un- 
less she  paid  costs  up  to  date,  and 
that  if  she  did  not  do  so  they  would 
assume  that  she  intended  them  to 
continue  the  action.  She  took  no 
notice  of  this  and  they  went  on  with 
some  proceedings,  whereupon  the 
defendant,  instructed  by  the  mother, 
moved  to  dismiss  the  action  on  the 
ground  that  it  was  being  prosecuted 
without  authority,  and  asked  for 
costs  against  the  solicitors  : — 

Held , in  staying  the  proceedings, 
that  there  was  nothing  to  prevent 
the  mother  from  renouncing  her 
character  of  next  friend  and  with- 
drawing from  the  litigation,  subject 
to  her  remaining  amenable  to  the 
jurisdiction  of  the  Court  as  to  liabi- 
lity for  costs  theretofore  incurred. 

As  to  costs  : — 

Held,  that  the  Court  reaches  the 
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solicitors  of  a plaintiff  directly  for  the 
benefit  of  the  defendant  only  where 
the  plaintiff  as  client  has  a right  to 
be  recouped  by  the  solicitor,  and  to 
the  extent  of  that  recoupment.  The 
next  friend  here  was  liable  to  the 
solicitor  for  costs  up  to  her  letter, 
and  the  solicitor  was  liable  to  the 
next  friend  for  costs  subsequent 
thereto ; and  as  the  former  costs 
exceeded  the  latter,  and,  as  between 
the  next  friend  and  the  defendant, 
the  former  was  liable  for  costs  so 
long  as  she  did  not  make  a direct 
application  against  the  solicitors,  no 
order  could  be  made  in  favour  of  the 
defendant ; but  the  next  friend  was 
entitled  to  be  indemnified  by  the 
solicitors  for  costs  incurred  after  her 
letter : — 

Held , also,  that  it  was  competent 
for  the  defendant  to  move  to  stay 
the  proceedings,  although  the  normal 
practice  is  for  the  next  friend  to 
move.  Taylor  v.  Woodet  al.t  449. 

See  Examination,  9 — Money  in 
Court,  1,  2 — Parties,  2. 


INSURANCE, 

See  Attachment  of  Debts,  3 — 
Indemnity,  2. 

INTENT  TO  DEFRAUD  CREDI- 
TORS. 

INTENT  TO  LEAVE  ONTARIO. 

See  Arrest,  1,  2,  3. 


INTEREST. 

See  Appeal,  1 — Costs,  etc.,  8 — 
Infant,  3 — Writ  of  Summons,  3. 


INTERPLEADER. 

1.  Sheriff’s  interpleader  — Who 
should  be  plaintiff  in  issue — Material 
on  sheriff’s  application  — Barring 
execution  creditor .] — Where  goods 
seized  by  a sheriff  under  execution 
are  at  the  time  in  the  possession  of 
the  execution  debtor,  and  the  sheriff 
interpleads  in  consequence  of  a claim 
made  upon  them  by  a person  out  of 
possession,  claiming  by  transfer  from 
the  execution  debtor,  the  claimant 
should  be  plaintiff  in  the  interpleader 
issue. 

Sernble , that  the  claimant  should, 
as  a rule,  be  made  plaintiff,  where 
he  claims  by  transfer  from  the  ex- 
ecution debtor,  whether  he  is  in 
possession  or  not. 

In  order  to  entitle  himself  to  an 
interpleader  order,  the  sheriff  is  not 
obliged  to  shew  that  the  claim  of  the 
person  out  of  possession  is  open  to 
objection. 

Where  upon  an  interpleader  ap- 
plication there  is  more  than  one 
claimant,  and  the  execution  creditor 
declines  to  contest  the  right  of  some 
or  one  of  them,  the  order  should 
absolutely  bar  the  execution  credi- 
tor as  to  the  claim  or  claims  which 
he  declines  to  contest.  Doran  v. 
Toronto  Suspender  Company  et  al ., 
103. 

2.  Sheriff’s  interpleader  — Form 
of  issue — Jus  tertii — Rejection  of  evi- 
dence— Amendment — New  trial .] — 
An  interpleader  issue  as  to  goods 
seized  by  a sheriff  was  directed  to 
be  tried  between  the  claimants,  as 
plaintiffs,  and  the  execution  credi- 
tor, as  defendant.  The  form  of  the 
issue  was  whether  the  goods  at  date 
of  seizure  were  the  property  of  the 
claimants  as  against  the  execution 
creditor.  The  claimants’  conten- 
tion was  that  the  goods  were  not 
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owned  by  or  in  possession  of  the 
execution  debtor  at  all,  but  in  pos- 
session of  his  wife,  and  if  they  were 
not  actually  owned  by  the  claimants 
themselves,  they  were  owned  by  the 
wife,  and  that  there  was  between 
her  and  them  a bargain  such  as  to 
give  them  an  equitable  right  to  the 
goods.  The  trial  Judge  ruled  that, 
under  the  form  of  the  issue,  the 
claimants  could  not  give  evidence  to 
shew  that  the  property  was  in  the 
debtor’s  wife  : — 

Held , that  the  ruling  was  too 
strict ; that  the  claimants  should 
not  be  shut  out  from  adducing  in 
evidence  the  whole  facts  about  the 
transaction ; and  that  the  issue 
should  be  amended  so  as  to  let  in 
the  question  of  the  jus  tertii  for  the 
benefit  of  the  claimants,  and  their 
privity  therewith,  and  also  the  claim 
of  the  wife;  and  that  there  should 
be  a new  trial. 

Per  Boyd,  C. — Not  the  form  of 
the  issue,  but  the  substance  is  to  be 
looked  at.  It  is  competent  for  the 
claimant  to  shew  any  facts  warrant- 
ing him  in  interfering  with  the  pro- 
cess of  execution,  even  if  the  pro- 
perty in  the  goods  be  in  another ; 
provided  that  this  will  not  work  a 
surprise  upon  the  execution  creditor, 
and  that  the  claimant  appears  to 
be  in  privity  with  or  claiming  under 
the  real  owner. 

Per  Ferguson,  J. — The  reason- 
ing of  some  of  the  cases  that  the 
claimant,  having  caused  the  issue  by 
asserting  his  right  to  the  goods, 
ought  not  be  allowed  to  set  up  a 
case  shewing  that  the  goods  belong 
to  a third  person,  who  has  not  inter- 
vened in  the  matter  at  all,  can  only 
apply  to  a case  in  which  the  claim- 
ant does  not  profess  to  claim  title 
under  the  third  person.  Bryce 
Brothers  v.  Kinnee , 509. 


See  Costs,  etc.,  7 — Creditors’ 
Relief  Act. 


IRREGULARITY. 

See  Arrest,  3. 


ISSUE. 

See  Actions,  Consolidation  of, 
1,  2 — Judgment,  8 — Partnership, 
1. 


JUDGE  IN  CHAMBERS. 

See  Infant,  3 — Order. 


JUDGMENT. 

1.  Order  of  Court — Effect  of  not 
issuing  — Abandonment .]  — Where 
an  order  was  in  June,  1889,  pro- 
nounced by  a Divisional  Court,  upon 
the  application  of  the  defendants, 
setting  aside  a judgment  recovered 
by  the  plaintiff  and  directing  a new 
trial,  but  was  never  issued  ; — 

Held , that  the  original  judgment 
must  be  considered  to  be  still  in 
force ; and  a motion  to  set  aside  exe- 
cution issued  thereon  was  refused 
Kelly  v.  Wade  et  al;  Re  MacKelcan , 
a Solicitor , 13. 

2.  Order  of  Court — Delay  in  issu- 
ing— Abandonment — Effect  of  pro- 
nouncing judgment  on  merits .] — The 
plaintiff  in  an  action  of  tort  recovered 
a verdict  which  was  set  aside  and  a 
new  trial  granted  by  the  order  of  a 
Divisional  Court  in  j une,  1 889.  The 
plaintiff  died  in  the  spring  of  1890, 
and  at  the  time  of  her  death  the 
order  had  not  been  issued  : — 
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Hel^  upon  an  application  in  De- 
cember, 1890,  that  the  defendants 
were  entitled  to  issue  the  order  ; the 
delay  affording  no  evidence  of  an 
intention  to  abandon  it. 

A judgment  pronounced  by  the 
Court,  affecting  the  merits,  is  an 
effective  judgment  from  the  day  it  is 
pronounced ; the  formal  signature 
of  the  judgment  is  merely  the  record 
that  it  has  been  pronounced.  Kelly 
v.  Wade  et  al .,  (No.  2),  66. 

3.  Application  by  plaintiffs  to  va- 
cate their  own  judgment — Fraud — 
Mistake — Merger .] — Judgment  was 
recovered  by  the  plaintiffs  against 
the  defendant  upon  a promissory 
note  given  for  part  of  the  purchase 
money  of  goods  sold  by  the  plaintiffs 
to  the  defendant. 

Under  execution  issued  upon  the 
judgment,  the  goods  sold  were  seized 
arid  were  claimed  by  the  defendant’s 
wife  under  a bill  of  sale  from  her 
husband,  which  recited  that  in  pur- 
chasing the  goods  he  acted  as  her 
agent : — 

Held,  upon  the  evidence,  that 
fraudulent  collusion  between  the  hus- 
band and  wife  to  defeat  the  plaintiffs’ 
claim  was  not  established ; and  in 
the  absence  of  fraud  or  mistake  the 
Court  would  not  grant  the  plaintiffs 
the  extraordinary  relief  of  vacating 
the  judgment  against  the  defendant 
in  order  to  allow  them  to  proceed 
against  the  wife  : — 

Held,  also,  that  so  long  as  the  judg- 
ment stood,  no  action  could  be  brought 
upon  the  original  cause  of  action, 
which  had  become  merged.  Toronto 
Dental  Manufacturing  Company  v. 
McLaren  et  al.,  89. 

4.  Mortgage  action — Appearance 
disputing  amount  claimed — State- 
ment of  claim  not  required — Praecipe 
judgment  — Rule  718 — Motion  to 


Court  for  judgment — Rules  551  and 
758?\ — In  a mortgage  action  for  pay- 
ment, foreclosure,  etc.,  the  defendant 
entered  an  appearance  in  which  she 
stated  that  she  did  not  require  the 
delivery  of  a statement  of  claim,  and 
added : “ Take  notice  that  the  de- 
fendant disputes  the  amount  claimed 
by  the  plaintiff”: — 

Held , that  the  record  was  then 
complete,  and  that  a statement  of 
claim  was  unnecessary  and  irregular. 

Peel  v.  White,  11  P.  R.  177,  ap- 
proved and  followed. 

Held , also,  that  the  case  was  not 
within  Rule  718,  and  the  plaintiff 
could  not  obtain  a judgment  on  prae- 
cipe. 

Upon  motion  to  the  Court  upon 
the  record  as  contained  in  the  writ 
of  summons  and  the  appearance,  an 
order  was  made  under  Rules  551 
and  753,  directing  a reference  to  take 
the  mortgage  account,  and  directing 
that  if  the  referee  should  find  any 
amount  due  to  the  plaintiff,  the  plain- 
tiff should  have  judgment  according 
to  the  writ  with  costs.  Mahoney  v. 
Horkins , 117. 

5.  Executors  and  administrators 
— Judgment  against  administratrix 
— Form  o/7\ — In  an  action  of  seduc- 
tion, continued  against  the  adminis- 
tratrix of  the  original  defendant,  who 
died  before  the  trial,  the  administra- 
trix denied  the  plaintiff’s  right  to 
recover,  but  did  not  set  up  plene  ad- 
ministravit,  and  a verdict  for  $500 
was  recovered  by  the  plaintiff : — 

Held,  that  the  judgment  should  be 
that  the  debt  and  costs  should  be 
levied  de  bonis  testatoris  ; et  si  non , 
de  bonis  propriis  as  to  the  costs 
only. 

The  Judicature  Act  has  not  al- 
tered the  form  of  the  judgment  in 
I such  cases.  Lince  v.  Fair  cloth,  253. 
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6.  Set-off  of  judgments — Assign- 
ment for  benefit  of  creditors — Order 
for  entry  of  judgment — R.  S.  O.ch.  124, 
sec.  23.  ] — After  recovery  of  judgment 
by  the  defendants  against  the  plaintiff 
for  a debt  and  costs,  the  plaintiff  re- 
covered judgment  against  the  defen- 
dants in  a separate  action  for  dam- 
ages for  malicious  prosecution  and 
costs.  Before  the  verdict  for  damages 
was  actually  given,  the  plaintiff  exe- 
cuted an  assignment  to  a trustee  for 
the  benefit  of  his  creditors  of  the 
amount  of  any  verdict  which  he  might 
recover,  but  this  assignment  was  not 
delivered  until  after  the  verdict  had 
been  rendered  and  an  order  for  the 
entry  of  judgment  upon  it  made  by 
the  trial  J udge  : — 

Held,  that  at  the  time  the  assign- 
ment was  delivered  the  claim  to  dam- 
ages had  become  a judgment  debt, 
and,  as  such,  a debt  which  should  be 
set  off'  under  the  principle  of  sec.  23 
of  R.  S.  O.  ch.  1 24 ; and,  upon  the 
application  of  the  defendants,  an 
order  directing  a set-off  was  made. 
Moody  v.  Canadian  Bank  of  Com- 
merce, 258. 

7.  Default  of  appearance — Money 
demand — Leave  to  proceed  upon  an- 
other claim — Where  the  writ  of 
summons  was  specially  indorsed  to 
recover  a money  demand,  and  was 
also  indorsed  with  a claim  to  set 
aside  a conveyance,  the  plaintiff  was 
allowed,  upon  default  of  appearance, 
to  sign  judgment  for  the  money  de- 
mand, and  to  proceed  in  the  ordinary 
way  upon  the  other  claim. 

Huffman  v.  Doner , 12  P.  R.  492  ; 
Hay  v.  Johnston , ib.  596,  followed. 
Mackenzie  v.  Ross  et  al.,  299. 

8.  Application  for  leave  to  issue 
execution  on  judgment  more  than 
twenty  years  old — Statute  of  Limita- 
tions— R.  S.  0.  ch.  60,  sec  1 — Rule 


886  — “ Lssue”  — “ Action .”]  — The 
limit  of  twenty  years  being  fixed  by 
R.  S.  O.  ch.  60,  sec.  1,  after  which, 
in  the  absence  of  payment  or  ac- 
knowledgment, an  action  cannot  be 
brought  upon  a judgment,  the  an- 
alogy of  the  statute  applies  to  appli- 
cations for  leave  to  issue  execution 
after  the  lapse  of  twenty  years  from 
the  date  of  the  judgment  or  the  re- 
turn of  the  last  execution. 

An  issue  directed  under  Rule  886, 
to  try  the  question  of  liability  upon 
a judgment  more  than  twenty  years 
old,  is  an  action  within  the  meaning 
of  R.  S.  0.  ch.  60,  sec.  1,  and  the 
Statute  of  Limitations  would  be  a 
good  defence.  Price  v.  Wade,  351. 

9.  Summary  judgment — Rule  739 
— Leave  to  defend — Making  defence 
appear — Payment  into  Court .] — 
Where  no  defence  has  been  made  to 
appear  upon  a motion  for  judgment 
under  Rule  739,  the  defendant  will 
not  be  allowed  to  defend  uncondition- 
ally. 

In  an  action  for  the  price  of  goods 
sold  and  delivered  to  a partnership, 
brought  after  the  dissolution  thereof, 
against  the  two  members  of  the  part- 
nership, one  of  them  set  up  as  a de- 
fence upon  a motion  for  judgment 
that  upon  the  dissolution  he  retired 
and  his  copartner  agreed  to  continue 
the  business  and  pay  the  debts,  in- 
cluding that  of  the  plaintiffs,  and 
that  the  plaintiffs  had  taken  securities 
from  the  copartner  after  the  dissolu- 
tion and  given  him  time,  arid  so  had 
relieved  the  other  ; but  all  those  who 
knew  of  the  dealings  negatived  any 
such  course  of  dealing,  and  shewed 
that  all  that  was  done  was  with  a 
reservation  of  rights  against  the  reti- 
ring partner  : — 

Held,  that  the  latter  could  not  sue 
ceed  in  the  action  unless  the  jury 
disbelieved  all  this  evidence ; and  he 
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should  be  allowed  to  defend  only 
upon  payment  into  Court  of  the 
amount  claimed.  Thomas  Dunnet 
& Co.  v.  Harris  et  al.,  437. 

See  Costs,  etc.,  8 — Husband  and 
Wife,  2 — Partnership,  1 — Plead- 
ing, 6 — Writ  of  Summons,  3. 


JUDGMENT  DEBTOR. 

1.  Unsatisfactory  answers  — Mo- 
tion to  commit — Proof  of  service  of 
appointment , etc. — Proof  of  charac- 
ter of  examination — Ex  parte  cer- 
tificate of  examiner .]  — Where,  upon 
a motion  to  commit  a party  for  un- 
satisfactory answers  upon  his  exami- 
nation as  a judgment  debtor,  it  is 
shewn  that  he  attended  and  submit- 
ted to  be  sworn  and  examined,  it  is 
not  necessary  to  prove  service  of  an 
appointment  or  payment  of  conduct 
money. 

And  where  the  depositions  re- 
turned by  the  examiner  shew  on 
their  face  that  the  party  was  being 
examined  as  a judgment  debtor, 
there  need  be  no  other  proof  of  the 
fact. 

The  certificate  of  an  examiner  is 
good  evidence  of  the  proceedings  be- 
fore him,  notwithstanding  that  it 
was  settled  ex  parte. 

Re  Ryan  v.  Simonton,  13  P.  R. 
299,  commented  on.  Jones  v.  Mac- 
donald, 109. 

2.  Unsatisfactory  answers — Rale 
932 — Order  refusing  to  commit — 
Appeal  from — Party  appearing  in 
person — Costs.~\ — An  appeal  lies  to  a 
Divisional  Court  from  an  order  in 
Chambers  refusing  an  application 
under  Rule  932  to  commit  a judg- 
ment debtor  for  unsatisfactory  an- 
swers ; but,  as  the  liberty  of  the 
subject  is  at  stake,  the  appellate 


Court  will  not  reverse  the  order  un- 
less the  Judge  below  has  erred  in 
principle,  or  is  almost  “ overwhelm- 
ingly” wrong. 

And  under  the  circumstances  of 
this  case,  the  Court  refused  to  inter- 
fere. 

Graham  v.  Devlin,  13  P.  R.  415, 
approved  and  followed. 

The  judgment  debtor  appeared  in 
person  and  argued  his  own  case  on 
appeal : — 

Held , that  he  should  be  allowed  to 
set  off  against  the  judgment  debt  his 
disbursements  and  a moderate  allow- 
ance for  his  time  and  trouble  on  the 
argument.  Millar  v.  Macdonald, 
499. 

See  Appeal,  7 — Attachment  of 
Debts,  1,  6 — Husband  and  Wife,  1. 


JURISDICTION. 

See  Appeal,  3 — Costs,  etc.,  1,  13, 
18  — Infant,  3 — Jury  Notice  — 
Order  — Partnership,  1 — Quo 
Warranto  Proceedings — Solici- 
tor and  Client,  2 — Writ  of  Sum- 
mons, 1. 


JURY  NOTICE. 

Action  to  establish  will,  etc. — R. 
S.  0.  ch.  sec.  77 — Notice  of  trial 
by  defendant — Rule  65J/.  —Notice  of 
motion  for  judgmentf\ — An  action 
for  an  injunction  and  to  establish  a 
will  and  for  the  construction  of  the 
will  and  an  account  is  one  that  was 
peculiarly  within  the  exclusive  juris- 
diction of  the  Court  of  Chancery 
prior  to  the  Administration  of  Jus- 
tice Act  of  1873,  and  should,  there- 
fore, be  tried  without  a jury,  unless 
otherwise  ordered,  by  virtue  of  sec. 
77  of  the  Judicature  Act,  R.  S.  O. 
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ch.  44  ; and  a jury  notice  given  in 
such  an  action  will  be  struck  out. 

Re  Lewis , Jackson  v.  Scott , HP. 
R.  107,  followed. 

Under  Rule  654  the  defendant 
has  a right  to  give  notice  of  trial  for 
the  next  sitting  of  the  Court,  and,  if 
such  notice  is  regular,  the  plaintiff 
cannot  interfere  with  such  right  by 
giving  notice  for  a more  distant  sit- 
ting. 

It  is  the  duty  of  a defendant,  set- 
ting a case  down  for  trial,  to  give 
notice  of  trial  to  all  the  other  par- 
ties ; and  if  some  of  them  are  de- 
fendants who  have  not  appeared,  and 
it  is  necessary  to  give  them  notice 
of  motion  for  judgment,  such  notice 
should  be  for  the  same  time  and 
place  as  the  notice  of  trial.  McGill 
v.  McDonell , 483. 

See  Notice  of  Trial,  1. 


JUSTICE  OF  THE  PEACE. 

See  Costs,  etc.,  2. 


LACHES. 

See  Receiver  — Solicitor  and 
Client,  3. 

LANDLORD  AND  TENANT. 

See  Parties,  3. 


LAND  TITLES  ACT. 

R.  S.  0.  ch.  116 , secs.  61,  62,  63 
— Caution — Cessation  of — Security 
by  registered  owner .] — Under  sec.  61 
ot‘  the  Land  Titles  Act,  R.  S.  O.  ch. 
1 16,  a caution  was  registered  against 
dealings  by  the  registered  owner,  the 
cautioner  claiming  that  the  registered 


owner  held  as  trustee  for  another 
against  whose  lands  the  cautioner 
had  an  execution.  An  action  had 
been  brought  for  a declaration  to  that 
effect.  The  Master  of  Titles  made 
an  order  that  entry  of  the  cessation 
of  the  caution  should  be  made,  upon 
the  registered  owner  giving  security 
for  the  amount  claimed  by  the  cau- 
tioner ) that  payment  should  be  made 
according  to  the  result  of  the  pend- 
ing action  ; and  that  until  such  entry 
should  be  made  the  caution  was  to- 
continue  to  have  effect : — 

Held , that  the  scheme  of  the  A ct 
contemplates  such  a course  of  pro- 
ceeding, although  it  is  not  specifically 
provided  for  by  sections  62  and  63 
and  that,  under  the  circumstances, 
the  order  was  the  simplest  and  most 
effective  that  could  be  made  in  the 
interests  of  all  parties.  Re  Macdon- 
ald and  Sullivan,  60. 

See  Costs,  etc.,  17. 


LEAVE  TO  APPEAL. 

See  Appeal,  2,  4 — Appeal  Bond,  2. 


LEAVE  TO  DEFEND. 

See  Judgment,  9. 


LIBEL. 

See  Costs,  etc.,  9 — Examination, 
10,  11 — Pleading,  5. 


LIEN. 

Solicitor’s  lien — Settlement  of  ac- 
tion by  parties  without  the  interven- 
tion of  solicitors — Order  for  costs — 
Notice  before  money  paid — Notice  to 
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solicitor  instead  of  'party  personally .] 
— Where  a compromise  of  the  action 
has  been  effected  between  the  parties 
without  the  intervention  of  the  so- 
licitors, in  order  to  entitle  the  plain- 
tiff’s solicitor  to  enforce  his  lien  for 
costs  upon  the  fruits  of  the  litigation, 
by  means  of  an  order  upon  the  de- 
fendant, collusion  must  be  shewn,  or 
the  act  complained  of  must  have 
been  done  after  notice  from  the  so- 
licitor complaining. 

And  where  the  parties  made  such 
a compromise,  and  the  plaintiff’s  so- 
licitor gave  notice  to  the  defendant’s 
solicitor  after  the  agreement  but  be- 
fore payment  of  the  money  agreed 
upon  : — 

Held , that  this  was  sufficient  no- 
tice. Sanvidge  v.  Ireland , 29. 

See  Attachment  of  Debts,  1,  4, 
— Costs,  etc.,  4,  6,  10,  19. 


LONG  VACATION. 

See  Appeal,  2. 


LUNACY. 

1.  Declaration  of- — Dispute  as  to 
property  and  custody  of  supposed 
lunaticl\ — Where  a petition  to  have 
C.  declared  a lunatic  was  presented 
by  one  of  his  daughters,  and  it  ap- 
peared that  it  was  presented  with  a 
view  to  attack  a disposition  which 
C.  had  made  of  his  estate  in  favour 
of  another  daughter,  with  whom  he 
lived,  for  which  purpose  an  action 
had  already  been  begun  in  C.’s  name 
by  a son  as  next  friend,  and  it  also 
appeared  to  the  Judge  that  there 
was  no  reason  why  C.  should  not 
remain  in  the  custody  and  care  of 
the  daughter,  the  petition  was  dis- 
81 — VOL.  XIV.  O.P.R. 


missed,  although  C.  was  undoubtedly 
a lunatic.  Re  Clark , 370. 

2.  Maintenance  of  lunatics — In- 
spector of  prisons  and  public  charities 
— Money  in  Court  — Ii.  S.  0.  ch.  21^5, 
secs.  1 , Jf.8 , Jf9 , 61.~\ — Sections  48  and 
49  of  the  Act  respecting  lunatic  asy- 
lums and  the  custody  of  insane 
persons,  R.  S.  O.  ch.  245,  providing 
that  the  inspector  of  prisons  and 
public  charities  may  take  possession 
of  the  property  of  lunatics  to  pay  for 
maintenance,  do  not  apply  to  money 
in  Court. 

Where  the  property  of  the  lunatic 
is  money  in  Court,  the  inspector 
must  apply  for  payment  out  under 
section  61,  and  must  shew  clearly 
that  the  person  to  whom  the  money 
in  Court  belongs  is  a lunatic,  and 
that  the  purpose  for  which  the  money 
is  sought  is  to  pay  charges  for  main- 
tenance of  the  lunatic  in  a public 
asylum ; but  it  is  not  necessary, 
having  regard  to  section  1,  sub- sec- 
tion 2,  that  the  person  shall  have 
been,  or  shall  be,  declared  a lunatic. 
Re  McKenzie.  Re  Lind.  Re  Camp- 
belll,  421. 

MAINTENANCE. 

See  Infant,  2,  3,  4 — Lunacy,  2. 


MARRIED  WOMAN. 

See  Husband  and  Wife. 


MASTER  IN  CHAMBERS. 

See  Costs,  etc.,  3 — Order*. 


MECHANICS’  LIEN. 

See  Appeal,  5. 
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MERGER. 

See  Judgment,  3. 


MONEY  DEMAND. 

See  Judgment,  7. 


MONEY  IN  COURT. 

1 . Payment  out  to  administratrix 
— Infants .] — -The  administratrix  of 
a deceased  party  who  had  died  be- 
fore the  Devolution  of  Estates  Act 
came  into  force  was  allowed  to  take 
out  of  Court  a sum  of  $210,  which 
was  part  of  the  personal  estate  of  the 
deceased,  notwithstanding  that  two 
infants  were  among  the  next  of  kin 
who  would  be  entitled  to  share  in 
the  estate  after  payment  of  debts, 
etc. 

Hanralian  v.  Hanrahan , 19  O.  It. 
396,  followed.  Re  Parsons — Jones 
v.  Kelland , 144. 

2.  Payment  out  to  administrator 
— Inf ants.  ] — Money  in  Court  be- 
longing at  the  time  of  her  death  to 
an  intestate  was  paid  out  to  her  ad- 
ministrator notwithstanding  that  in- 
fants might  be  or  might  become 
entitled  to  it  or  a share  of  it. 

Sernble , if  the  money  belonged 
specifically  to  infants,  the  disposition 
might  be  otherwise.  Stewart  v. 
Whitney , 1 47. 

See  Lunacy,  2. 

MORTGAGE. 

See  Judgment,  4. 

MORTGAGOR  AND  MORT- 
GAGEE. 


MUNICIPAL  ELECTIONS. 

See  Quo  Warranto  Proceedings. 


NEW  TRIAL. 

See  Interpleader,  2. 


NEXT  FRIEND. 

See  Infant,  5. 


NOTICE. 

See  Attachment  of  Debts,  5 — 
Lien — Pleading,  5 — Writ  of  Sum- 
mons, 2. 


NOTICE  OF  APPEAL. 

See  Appeal,  3,  6 — Indemnity,  1. 


NOTICE  OF  MOTION. 

See  Jury  Notice  — Quo  War- 
ranto Proceedings. 


NOTICE  OF  TRIAL. 

1.  Mistake  in  date — Sufficiency 
of- — Jury  notice — Time — R.  S.  0.  ch. 
JJ,  sec.  78,  sub-sec.  (2) — Non-jury 
sittings .] — The  plaintiffs  on  the  31st 
October,  1890,  served  notice  of  trial 
in  these  words  : “ Take  notice  of 
trial  of  this  action  at  Osgoode  Hall, 
at  the  Chancery  Sittings,  for  the 
17th  day  of  October,  1890.”  A sit- 
tings of  the  High  Court  for  trials,  to 
be  held  by  a Judge  of  the  Chancery 
Division,  at  Osgoode  Hall,  had  been 
fixed  for  the  17th  November, 
1890  ; — 


See  Parties,  1,  2. 
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Held , that  the  notice  was  suffi- 
cient ; for  it  gave  such  notice  as 
imparted  knowledge. 

The  sittings  of  the  17th  Novem- 
ber was  not  a jury  sittings.  On  the 
10th  November,  1890,  the  defendant 
served  a jury  notice 

Held , that  this  notice  was  bad ; 
for  it  was  not  served  at  least  eight 
■days  before  the  sittings  at  which  the 
action  was  to  be  tried,  as  required 
by  R.  S.  0.  ch.  44,  sec.  78,  sub-sec. 
{2)  McBride  et  al.  v.  Carroll , 70. 

2.  Service  by  plaintiff  on  two  defen- 
dants— Set  aside  on  application  of 
one — No  notice  to  the  other — Costs 
of  the  day.] — Where  there  were  two 
defendants  and  notice  of  trial  was 
given  by  the  plaintiff  to  both,  and 
set  aside  upon  the  application  of  one 
without  notice  to  or  knowledge  of 
the  other,  who  attended  with  his  wit- 
nesses at  the  time  and  place  named 
in  the  notice  : — 

Held , that  the  defendant  who 
moved  against  the  notice  of  trial 
was  not  bound  to  give  the  other  de- 
fendant notice  of  the  motion ; that 
it  was  the  duty  of  the  plaintiff,  if  he 
desired  to  protect  himself,  to  notify 
that  defendant  that  the  notice  had 
been  set  aside  ; and  therefore  the 
plaintiff  should  pay  the  costs  of  the 
■day.  Knight  v.  Town  of  Bridgetown 
et  al .,  81. 

3.  Service  of  before  defence  filed — 
Irregularity — Close  of  pleadings — 
Rule  65 Jf..] — On  the  last  day  for  de- 
livering the  statement  of  defence, 
which  was  also  the  last  day  for  giv- 
ing notice  of  trial  for  a sittings  of 
the  Court  at  which  the  plaintiff 
wished  to  go  down,  the  plaintiff, 
without  waiting  for  the  statement  of 
defence,  delivered  a joinder  of  issue 
and  served  notice  of  trial  before  two 
o’clock  in  the  afternoon.  Before  | 


three  o’clock  the  same  day  the  defen- 
dants delivered  their  defence.  The 
defendants  were  in  no  default  : — 

Held , that  the  notice  of  trial, 
being  delivered  before  the  close  of 
the  pleadings,  was  irregular  under 
Rule  654,  and  should  be  set  aside. 
Broderick  v.  Broatcli , 12  P.  R.  561, 
distinguished.  Mcllroy  v.  Mcllroy 
et  al,  264. 

4.  Rule  65 Jf. — “ Next  sitting  of  the 
Court  ” - — Assizes  — Chancery  sit- 
tings.] — The  plaintiff  gave  notice  of 
trial  for  the  Toronto  Assizes,  which 
was  earlier  than  the  Chancery  Sit- 
tings, and  the  defendants  gave  notice 
of  trial  for  the  Chancery  Sittings. 
The  actions  could  properly  have  been 
tried  at  either.  In  consequence  of 
the  state  of  the  Assize  docket  it 
seemed  probable  that  the  actions 
would  really  be  sooner  tried  if  set 
down  for  the  Chancery  Sittings  : — 

Held,  that  the  Assizes  was,  and 
the  Chancery  Sittings  was  not,  “ the 
next  sitting  of  the  Court,”  and  the 
defendants  were  therefore,  not  with- 
in their  right,  under  Rule  654,  in 
giving  notice  of  trial  for  the  latter. 
Hogaboom  v.  Lunt.  Hogaboom  v. 
McDonald,  480. 

See  Jury  Notice. 


NULLITY. 

See  Arrest,  3. 


ORDER. 

Power  of  Judge  or  Master  in 
Chambers  to  rescind — Ex  parte  order 
— Order  made  after  notice  upon  de- 
fault—Rule  536,] — A Judge  or  the 
Master  in  Chambers  has  power  to 
reconsider  a matter  which  has  been 
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brought  before  him  ex  parte , on  the 
application  of  an  opposing  party ; 
and  he  can  also  open  up  a matter  in 
respect  of  which  an  order  has  been 
made  after  notice  and  upon  default 
to  shew  cause,  if  he  is  satisfied  that 
opposition  was  intended  and  that 
any  injustice  has  arisen. 

Spmble,  that  if  necessary  the  words 
“ ex  parte  order  ” in  Rule  536  may 
be  read  so  as  to  cover  cases  going  by 
default,  where  through  some  slip 
cause  has  not  been  shewn.  Flett  v. 
Way , 123. 

See  Judgment,  1,2,  6. 


PARTICULARS. 

1.  Discovery — Action  for  wrong- 
ful dismissal  — Defence  of  miscon- 
duct.']— In  an  action  for  wrongful 
dismissal,  where  the  defence  is  mis- 
conduct generally,  it  is  proper  to 
direct  particulars  shewing  the  nature 
and  character  of  the  instances  re- 
lied on  by  the  employer  ; these  par- 
ticulars should  set  forth  the  dates, 
substantial  particulars,  and  circum- 
stances of  all  the  instances  and 
occasions  wherein  and  whereon  the 
plaintiff  misconducted  himself,  on 
which  the  defendant  means  to  rely  ; 
and  leave  should  be  given  to  supple- 
ment with  further  particulars  if  dis- 
covered before  trial.  Crabbev.  Hick- 
son, Duncan , & Co.,  42. 

2.  Slander  of  title  to  goods — 
Damping  auction  sale.] — In  an  ac- 
tion for  slander  of  title  to  goods  the 
statement  of  special  damage  was 
that  by  reason  of  the  utterances  of 
the  defendant  to  a crowd  of  persons 
assembled  at  an  auction  sale  which 
he  had  advertised,  a large  number 
of  them  withdrew  from  it,  and  the 
goods  which  were  sold  at  it  brought 


less  money  than  they  would  other- 
wise have  done : — 

Held,  that  the  plaintiff  should  not 
be  required  to  give  particulars  of 
the  names  of  the  persons  who  would 
have  given  for  each  article  in  respect 
of  which  damage  was  claimed  a 
larger  price  than  was  realized  at  tho 
sale  ; all  that  he  could  reasonably  be 
required  to  particularize  was  the 
amount  by  which  his  sale  had  been 
damped.  Catton  v.  Gleason , 222. 

3.  Seduction.] — Where  the  defen- 
dant in  an  action  of  seduction  de- 
nies the  seduction  on  oath,  the  plain- 
tiff will  be  required  to  furnish  par- 
ticulars of  the  times  and  places  at 
which  it  is  charged  that  the  alleged 
seduction  took  place. 

Hollister  v.  Annable,  14  P.  R.  11, 
approved. 

Notwithstanding  differences  in  the 
Rules,  the  principle  upon  which  par- 
ticulars are  ordered  is  the  same  here 
as  in  England.  Mason  v.  VanCamp , 
296. 

See  Examination,  11  — Plead 

ING,  1. 


PARTIES. 

1.  Action  of  foreclosure  — Mort- 
gage made  after  11th  March,  1879 
— Wife  of  mortgagor  — Dower.] — 
The  wife  of  a mortgagor  who  has 
joined  in  a mortgage,  made  after 
11th  March,  1879,  only  for  the  pur- 
pose of  barring  her  dower,  is  pro- 
perly made  a defendant  to  an  action 
of  foreclosure,  in  order  that  she  may 
either  redeem  or  protect  her  interest 
by  asking  for  a sale ; and  being  so 
made  a defendant,  and  submitting 
to  a foreclosure,  no  question  can  arise 
as  to  her  dower  being  effectually 
extinguished.  Ay  erst  v.  McClean  et 
al.,  15. 
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2.  Mortgage  action  — Personal 
representative  of  deceased  mortgagor 
— Infants  — Devolution  of  Estates 
Act — Rules  309 , 1005. [ — In  a mort- 
gage action  for  foreclosure,  although 
it  may  be  that  since  the  Devolution 
of  Estates  Act,  as  a matter  of  title, 
the  record  is  complete  with  the  gen- 
eral administrator  of  the  deceased 
owner  of  the  equity  of  redemption 
as  the  sole  defendant ; yet,  as  a 
matter  of  procedure,  the  infant 
children  of  the  deceased  are  proper 
parties,  and  as  such  should  appear 
as  original  defendants,  unless  some 
good  reason  exists  for  excluding 
them. 

Rules  309  and  1005  considered. 
Keen  v.  Codd,  182. 

3.  Third  party — Rules  329,  332 
— Landlord  and  tenant — Covenant 
for  quiet  enjoyment  — Order  dismis- 
sing third  party  from  action .] — The 
plaintiff  and  defendant  occupied  ad- 
joining shops  under  leases  from  the 
same  landlord,  the  plaintiff  having 
the  prior  lease.  The  plaintiff  brought 
this  action  to  restrain  the  defendant 
from  obstructing  his  light  and  view, 
and  the  defendant  served  a third 
party  notice  upon  the  landlord,  claim- 
ing, under  a covenant  for  quiet  en- 
joyment, to  be  protected  against  the 
plaintiff’s  claim : — 

Held , that  the  defendant  could  not 
call  upon  his  landlord  to  defend  him 
against  an  unfounded  claim  ; but  if 
the  plaintiff’s  claim  was  well  founded, 
it  was  by  reason  of  an  easement  ex- 
pressly or  impliedly  granted  by  his 
lease,  and  the  defendant  took  subject 
to  such  easement,  and  could  not  claim 
that  the  landlord  covenanted  with 
him  for  quiet  enjoyment  of  that 
which  did  not  pass  under  his  lease ; 
and,  therefore,  whether  the  plaintiff’s 
claim  was  well  or  ill  founded,  the 
landlord  was  not  a proper  party  to 


be  called  on  for  indemnity  under 
Rule  329. 

Thomas  v.  Owen , 20  Q.  B.  D.  225, 
followed. 

Held , also,  that  upon  a motion  by 
the  defendant  under  Rule  332  for 
directions  as  to  the  mode  of  trial, 
where  a third  party  had  been  noti- 
fied under  Rule  329,  it  was  proper 
to  make  an  order  dismissing  the 
third  party  from  the  action,  without 
any  motion  on  his  part. 

Schneider  v.  Batt,  8 Q.  B.  D.  701, 
followed. 

Decision  of  Falconbridge,  J., 
affirmed.  Scripture  v.  Reilly , 249. 

4.  Appeal  to  Court  of  Appeal — 
Notice  of  cross-appeal — Third  parties 
— Rule  821 — Variation  of  order  ap- 
pealed from^\ — An  order  was  made 
by  a local  Judge,  upon  the  ex  parte 
application  of  the  defendant,  allow- 
ing him  to  serve  a third  party  notice, 
but,  upon  the  application  of  the  third 
parties  so  called  upon,  this  order  was 
set  aside  by  an  order  of  the  Master 
in  Chambers,  which  was  affirmed  by 
a J udge  at  Chambers  and  by  a Divi- 
sional Court  upon  the  appeal  of  the 
defendant.  That  Court,  however, 
at  the  same  time  made  an  order  stay- 
ing the  proceedings  until  the  plain- 
tiffs should  add  the  third  parties  as 
defendants,  and  from  this  order  the 
plaintiffs  appealed  to  the  Court  of 
Appeal,  not  making  the  third  parties 
respondents.  The  defendant,  how- 
ever, served  notice  of  cross-appeal 
upon  the  plaintiffs  and  the  third  par- 
ties, by  which  lie  asked  that  the  or- 
der made  by  the  local  Judge  might 
be  restored ; and  the  third  parties 
moved  to  strike  out  this  notice  : — 

Held , that  the  word  u parties  ” in 
Rule  821  means  persons  who  are 
parties  to  the  action  or  proceeding 
in  question  on  the  appeal ; and  that 
what  the  defendant  sought  by  the 
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cross-appeal  was  not  a variation  of 
the  order  appealed  from,  which  is 
what  Rule  821  speaks  of,  but  the 
substitution  of  one  of  an  entirely  dif- 
ferent character ; and  the  notice  was 
struck  out.  Begg  et  al.  v.  .. Ellison , 
267. 

5.  Action  to  establish  will — Next 
of  kin  of  testator — Adjournment  of 
trial — Removal  of  case  from  Surro- 
gate Court.] — The  plaintiffs  pro- 
pounded a will  in  a Surrogate  Court 
under  which  they  took  the  whole 
estate  and  were  named  as  executors. 
The  defendant,  who  was  one  of 
several  next  to  kin,  all  having  an 
equal  interest  if  the  will  was  invalid, 
contested  its  validity,  and  the  case 
was  removed  into  the  High  Court. 
The  other  next  of  kin  also  disputed 
the  will,  but  were  not  acting  in  con- 
cert with  the  defendant. 

Upon  an  objection  taken  by  the 
defendant  at  the  trial : — 

Held,  that  the  other  next  of  kin 
should  be  made  parties;  and  the  trial 
was  adjourned  for  that  purpose,  it  ap- 
pearing that  they  could  conveniently 
be  added.  Cornell  et  al.  v.  Smith , 
27 5. 

6.  Specific  performance — Title  to 
land — Interest  of  strangers  in  land 
— Adding  them  as  third  parties — 
Con.  Rules  328-331.] — In  an  action 
for  specific  performance  by  a vendor 
against  a purchaser,  the  question 
raised  by  the  defence,  whether  a 
third  person  has  a title  to  the  whole 
or  part  of  the  land,  is  not  one  which 
under  Con.  Rule  328  should  be  de- 
termined between  the  parties  to  the 
action,  or  either  of  them,  and  the 
third  person ; and  an  order  cannot 
properly  be  made  under  that  Rule 
and  Con.  Rule  330  adding  such 
third  person  as  a defendant. 


Neither  do  Con.  Rules  329,  331, 
or  332  apply  in  such  a case. 

The  Consolidated  Rules  as  to  third 
parties  discussed. 

Decision  of  the  Queen’s  Bench, 
Division  reversed.  Begg  et  al.  v.. 
Ellison , (No.  2),  384. 

7.  Counter-claim — Exclusion  of 
— Rule  37 A — Action  at  suit  of  At- 
torney-General — Damages  against 
relators — Pleading .] — In  an  action 
brought  in  the  name  of  the  A ttorney- 
General  upon  the  relation  of  certain 
persons  to  restrain  the  defendants 
from  collecting  tolls  or  keeping 
their  toll-gates  closed  upon  their 
roads,  the  defendants  alleged  by  way 
of  defence  certain  wrongful  acts  of 
the  relators,  and  by  way  of  counter- 
claim asked  damages  against  them: — 

Held , by  Winchester,  official 
referee,  that  the  relators  were  not 
in  any  sense  plaintiffs ; and  the 
allegations  against  them  must  be 
struck  out. 

An  appeal  to  Galt,  C.  J.,  was 
dismissed.  The  Attorney-General 
for  Ontario  ex  rel.  Russell  and  the 
Township  of  Vauqhan  v.  The 
Vaughan  Road  Co .,  516. 

See  Attachment  of  Debts,  2 — 
Costs,  etc.,  6 — Evidence — Inter- 
pleader, 1. 


PARTNERSHIP. 

1.  Judgment  against  firm — Exe- 
cution against  alleged  partner — 
Rules  756  876 — Method  of  deter- 
mining liability.] — Where  an  appli- 
cation is  made  under  Rule  876  for 
leave  to  issue  execution,  upon  a judg- 
ment against  a firm,  against  an  alleg- 
ed member  of  the  firm,  who  has  not 
admitted  that  he  was  and  has  not 
been  adjudged  to  be  a partner,  and 
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who  was  not  served  as  a partner  with 
the  writ  of  summons,  and  who  dis- 
putes his  liability,  there  is  no  power 
in  the  Court  or  a Judge,  under  Rule 
756  or  otherwise,  to  summarily  de- 
termine the  question  of  his  liability  ; 
but  an  issue  must  be  directed. 

Tennant  v.  Manhard , 1 2 P.  R.  61 9, 
overruled.  Standard  Bank  v.  Frind 
& Go. , 355. 

2.  Execution  against  individual 
partner  — Sale  of  share.  ] — Under 
an  execution  against  an  individual 
partner  the  sheriff  can  seize  the  part- 
nership goods  and  sell  the  execution 
debtor’s  share,  whatever  may  be  the 
difficulties  which  arise  thereafter ; 
and  the  Judicature  Act  has  made  no 
difference  in  this  respect.  Harrison 
v.  Harrison , 436. 

See  Bond — Costs,  etc.,  15 — Ex- 
amination, 12— Pleading,  3. 


PAYMENT  INTO  COURT. 

See  Judgment,  9. 


PAYMENT  OUT  OF  COURT. 

See  Money  in  Court,  1,  2. 


PERSONA  DESIGNATA- 

See  Costs,  etc.,  18. 


PLEADING. 

1.  Slander — Particulars .] — In  an 
action  of  slander,  the  statement  of 
claim,  after  various  specific  allega- 
tions, charged  that  at  divers  times 
during  the  years  1888,  1889,  and 
1890,  and  to  many  people  in  and 


about  the  city  of  T.,  the  defendant 
falsely  and  maliciously  repeated  the 
said  slanders  and  words  of  like  effect, 
and  spoke  of  the  plaintiff  words  con- 
veying the  meaning  the  said  slanders 
and  the  said  words  conveyed  : — 

Held , that  this  was  embarrassing 
and  should  be  stricken  out  unless 
the  plaintiff  elected  to  amend,  by 
giving  details,  upon  payment  of  costs. 
Paterson  v.  Dunn , 40. 

2.  Rules  384, 388,  389 — Pleading 
and  demurring  vntliout  filing  affida- 
vit and  without  leave  — Separate 
causes  of  action — Frivolous  demur- 
rer.] — Where  a statement  of  claim 
sets  up  in  different  paragraphs  more 
than  one  cause  of  action,  the  defen- 
dant may  under  Rule  384  plead  to 
one  and  demur  to  another  without 
filing  the  affidavit  mentioned  in  Rule 
388  or  obtaining  leave  under  Rule 
389. 

A demurrer  to  a claim  for  wrong- 
ful dismissal,  which  does  not  allege  a 
hiring  by  the  day,  or  week,  or  month, 
or  otherwise,  cannot  be  said  to  be 
frivolous.  Ross  v.  Bucke,  63. 

3.  Partnership — Defendants  sued 
in  firm  name — Rule  288. — In  an 
action  against  two  partners  sued  as 
a firm  in  the  firm  name,  though  after 
dissolution,  one  of  the  partners  ap- 
peared in  his  individual  name,  and 
afterwards  delivered  a statement  of 
defence  and  counter-claim,  also  in  his 
individual  name.  The  other  partner 
did  not  appear. 

By  Rule  288,  “ Where  partners 
are  sued  in  the  name  of  their  firm, 
they  shall  appear  individually  in 
their  own  names  ; but  all  subsequent 
proceedings  shall,  nevertheless,  con- 
tinue in  the  name  of  the  firm.” 

Held,  that  the  words  “ subsequent 
proceedings  ” should  be  confined  to 
proceedings  by  the  plaintiff ; and  a 
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motion  to  set  aside  the  pleading  was 
dismissed.  Lang  man  v.  Hudson  and 
Ramsey,  215. 

4.  Rule  Jf2S — “ Embarrassing ,” 
meaning  of  — Allegations  of  facts 
shewing  probability  of  truth  of  plead- 
ing— Evidence — Duty  of  trial  Judge 
— Summary  application  to  strike  out 
pleadings — Unnecessary  allegations — 
Verbosity — Discretion .] — The  plain- 
tiffs were  a gas  company,  doing  busi- 
ness in  and  distributing  gas  by  their 
mains  throughout  a city  ; the  defen- 
dant was  also  the  owner  of  gasworks 
in  the  same  place,  from  which  he 
supplied  certain  buildings  in  the 
city.  The  statement  of  claim  charged 
that  the  defendant  laid  or  caused  to 
be  laid  a pipe  to  communicate  with 
the  pipe  belonging  to  the  plaintiffs, 
or  in  some  way  obtained  or  used  the 
plaintiffs’  gas,  without  their  consent; 
and  claimed  the  penalty  given  by 
section  3 of  the  Gas  and  Water  Com- 
panies’ Act,  R.  S.  O.  ch.  164,  and 
also  the  value  of  the  gas  alleged  to 
have  been  taken. 

The  defendant,  in  thirteen  para- 
graphs of  his  statement  of  defence, 
set  out  at  great  length  various  facts 
and  circumstances,  the  gist  of  which 
was  that  the  pipe  mentioned  in  the 
statement  of  claim  was  so  laid  or 
caused  to  be  laid  by  the  plaintiffs,  or 
by  some  one  on  their  behalf,  and  not 
by  the  defendant ; and  also  made 
therein  allegations  of  a malicious 
course  of  conduct  by  the  plaintiffs 
towards  the  defendant,  affording 
reasons  for  the  probability  of  the 
truth  of  the  defence. 

The  thirteen  paragraphs  contain- 
ing these  allegations  were  moved 
against  by  the  plaintiffs  as  embar- 
rassing and  irrelevant : — 

Held,  that  an  embarrassing  plead- 
ing under  Rule  423  is  one  which 
brings  forward  a defence  which  the 


defendant  is  not  entitled  to  make 
use  of ; but  here  the  defendant  was 
entitled  to  make  use  of  the  defence 
set  up,  and  there  was  nothing  in  the 
paragraphs  tending  to  prejudice  or 
delay  the  fair  trial  of  the  action. 

It  might  be  that  evidence  of  the 
course  of  conduct  of  the  plaintiffs 
alleged  by  the  defendant  could  not 
be  permitted  to  be  given  ; but  that 
was  a question  for  the  trial  Judge, 
and  not  one  to  be  determined  upon 
a motion  to  strike  out  pleadings  ex- 
cept in  a plain  case.  Even  if  it  was 
unnecessary  to  plead  this  course  of 
conduct,  that  did  not  make  the  plead- 
ing embarrassing. 

The  Court  should  not  hesitate  to 
interfere  with  the  discretion  exer- 
cised in  Chambers,  where  the  defen- 
dant has  been  thereby  deprived  of 
his  right  to  set  up  a defence  which 
he  is  entitled  to  make  use  of. 

Remarks  on  verbosity  in  pleading. 

Glass  v.  Grant , 12  P.  R.  480,  ap- 
proved. Stratford  Gas  Go.  v.  Gor- 
don, 407. 

5.  Libel — Newspaper — Notice  of 
action, — Statement  of  claim — R.  S. 
0.  ch.  57,  sec.  5,  sub-sec.  2.] — In 
an  action  for  libel  contained  in 
a public  newspaper,  the  statement 
of  claim  must  be  confined  to  the 
statements  complained  of  and  speci- 
fied in  the  notice  required  by  R. 
S.  O.  ch.  57,  sec.  5,  sub-sec.  2,  to 
be  given  by  the  plaintiff  before 
action  ; and  where  the  plaintiff  in 
such  notice  specified  parts  of  an 
article  published  by  the  defendant, 
and  in  her  statement  of  claim  set 
out  the  whole  article,  the  portions 
not  specified  in  the  notice  were 
struck  out.  Obernier  v.  Robertson, 
553. 

6.  Defence  arising  after  action — 
Confession — Judgment — Rule  J/Jf.0 — 
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4t  Otherwise  order .”] — In  an  action 
against  a judgment  debtor  and  his 
brother  to  set  aside  a conveyance 
by  the  former  to  the  latter  as 
fraudulent,  both  defendants  pleaded 
several  defences.  Afterwards  the 
judgment  debtor  applied  for  leave  to 
amend  by  adding  as  a defence,  with- 
out abandoning  his  other  defences, 
that  since  action  the  judgment  had 
become  extinguished  by  reason  of  a 
set-off  ordered  in  another  action  : — 

Held , a case  in  which  the  plaintiff 
should  not  be  allowed  to  confess  the 
new  defence  and  sign  judgment  for 
his  costs  under  Rule  440,  but  one  in 
which  the  Court  should  “ otherwise 
order”  under  the  last  clause  of  the 
Rule. 

Construction  and  history  of  Rule 
440. 

Harrison  v.  Marquis  of  Aber- 
gavenny, 57  L.  T.  N.  S.  360,  dis- 
cussed. Patterson  v.  Smith  et  al .,  558. 

See  Costs,  etc.,  1 — Indemnity,  1, 
2 — Judgment,  4 — Parties,  7. 


POUNDAGE. 

1.  Sheriff — Allowance  in  lieu  of 
poundage — Rule  1233 — Goods  seized 
not  those  of  execution  defendant .] — 
Where  goods  seized  by  a sheriff 
under  execution,  and  sold  under  an 
interpleader  order,  were  afterwards 
found  to  be  the  goods  of  the  claim- 
ant therein  and  not  of  the  execution 
defendant : -- 

Held , that  the  sheriff  was  not 
entitled  under  Rule  1233  to  an 
allowance  in  lieu  of  poundage  in 
respect  of  the  goods  seized.  Turner 
v.  Crozier , 272. 

2.  Sheriff — Fi.  fa.  lands — Sale.\ 
— A sheriff  is  not  entitled  to  pound- 
age under  a writ  of  fi.  fa.  lands 

82 — VOL.  XIV.  O.P.R. 


until  there  has  been  a sale  under 
the  writ. 

Merchants'  Bank  v.  Campbell , 32 
C.  P.  170,  followed.  French  v.  Lake 
Superior  Mineral  Co.,  541. 


PRIVILEGE. 

See  Examination,  4,  6 — Produc- 
tion of  Documents. 


PRODUCTION  OF  DOCUMENTS. 

Discovery — Privilege— Letters.  ] — 
Letters  written  by  the  defendant  to 
a third  person,  who  was  a principal 
in  the  transactions  out  of  which  the 
action  arose,  and  letters  written 
by  such  third  person  to  the  defen- 
dant : — 

Held,  privileged  from  production 
in  the  action,  where  it  appeared  that 
they  were  written  after  the  plaintiff 
had  threatened  litigation,  and  in 
consequence  of  the  advice  of  the 
defendant’s  solicitor,  in  the  endea- 
vour on  the  part  of  the  defendant  to 
obtain  information  for  the  purposes 
of  the  threatened  litigation.  Dona- 
hue v.  Johnston , 476. 

See  Examination,  2. 


QUO  WARRANTO  PRO 
CEEDINGS. 

Controverted  municipal  elections 
— Rule  104-1 — Notice  of  motion  — 
Affidavits — Viva  voce  evidence — R.S. 
0.  ch.  18 4 , sec.  212 — Sec.  188 — Re- 
cognizance— Allowance  of  sureties — 
Appeal— Signatures  to  recognizance— 
Commissioner .] — In  a proceeding  in 
the  nature  of  quo  warranto  under  the 
Municipal  Act,  it  is  necessary,  upon 
the  true  construction  of  Rule  1041, 
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for  the  relator  to  file  the  affidavits 
and  material  to  be  used  in  support 
of  his  motion  before  serving  the 
notice  of  motion,  even  in  a case  where 
vivd  voce  evidence  is  to  be  taken 
under  sec.  212  of  R.  S.  O.  ch.  184; 
but  the  omission  to  file  such  affidavits 
and  material  does  not  constitute  a 
good  reason  for  setting  aside  the 
service  of  the  notice  of  motion  ; the 
effect  simply  is  that  the  relator  can- 
not read  affidavits  or  material  not  so 
filed  in  support  of  his  motion  ; and 
mentioning  an  affidavit  or  other 
material  in  the  notice  of  motion, 
when  there  is  none  such  filed,  does 
not  vitiate  the  motion. 

Where  the  Judge  of  a County 
Court  has  allowed  the  relator’s  re- 
cognizance and  the  sureties  as  suffi- 
cient, pursuant  to  sec.  188  of  R.  S. 

O.  ch.  184,  a Judge  of  the  High 
Court  cannot  interfere  upon  an  ap- 
peal. 

There  is  no  necessity  for  the  sig- 
natures to  the  recognizance  of  the 
persons  to  be  bound  by  it. 

Although  sec.  188  directs  that  the 
recognizance  shall  be  entered  into 
before  the  Judge  or  a commission- 
er for  taking  affidavits,  a recogniz- 
ance appearing  on  its  face  to  have 
been  entered  into  before  a commis- 
sioner for  taking  bail,  is  good ; for  all 
commissioners  for  taking  bail  are  also 
commissioners  for  taking  affidavits. 
Regina  ex  rel.  Mangan  v.  Fleming , 
458. 


RECEIVER. 

1.  Equitable  execution  — Share 
under  will — Construction  of  will — 
Security  — Creditors’  Relief  Act — 
Costs  — Appointment  of  receiver  in 
action  in  which  judgment  recovered.] 
— Motion  by  the  plaintiff  to  con- 
tinue an  order  for  the  appointment 


of  a receiver  by  way  of  equitable 
execution,  and  motion  by  the  defen- 
dant to  discharge  the  order. 

The  interest  of  the  defendant  in 
the  property  sought  to  be  realized 
was  acquired  under  a will  devising 
an  interest  to  him  during  his  life  for 
the  support  and  maintenance  of  him- 
self and  his  children,  with  remainder 
to  the  heirs  of  his  body  or  to  such 
of  his  children  as  he  might  devise 
the  same  to.  The  property  in  ques- 
tion consisted  of  real  as  well  as  per- 
sonal property  : — 

Held , that  the  defendant  was  en- 
titled under  the  will  to  a beneficial 
interest  which  should  be  applied  in 
payment  of  his  debts ; but  it  could 
not  be  decided  upon  this  motion 
whether  his  creditors  were  entitled 
to  the  whole  or  only  to  a portion. 

2.  That  as  the  rights  of  the  re- 
ceiver were  limited  to  receiving  those 
moneys  which  were  the  absolute 
property  of  the  debtor  free  from  any 
trust,  it  was  not  improper  to  make 
the  appointment  without  security. 

3.  That  the  provisions  of  the 
Creditors’  Relief  Act  form  an  excep- 
tion to  the  general  rule  and  are  not 
to  be  extended  to  cases  not  actually 
provided  for  by  that  Act ; and  there- 
fore the  appointment  of  the  receiver 
was  properly  made  for  the  benefit  of 
the  plaintiff  alone. 

4.  That  costs  should  not  have 
been  awarded  against  the  defendant 
upon  an  ex  parte  motion. 

5.  That  it  is  proper  to  appoint  the 
receiver  in  the  action  in  which  judg- 
ment has  been  recovered.  McLean 
v.  Allen , 84. 

2.  Right  to  bring  an  action  in 
name  of  person  beneficially  entitled — 
Request — Delay. ] — A receiver  ap- 
pointed by  way  of  equitable  execu- 
tion, to  receive  the  share  of  a judg- 
ment debtor  under  a certain  will. 
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applied  for  an  order  for  leave  to 
bring  an  action  in  the  name  of  the 
debtor  for  construction  of  the  will. 
The  receiver  had  not  requested  the 
debtor  to  bring  the  action,  and  upon 
the  application  the  latter  expressed 
his  willingness  to  do  so,  and  to  pro- 
ceed without  unnecessary  delay: — 

Held,  that  the  receiver  would 
have  been  entitled  to  the  order  if  the 
debtor  had  refused  to  bring  the  action 
or  had  delayed  unreasonably. 

No  order  was  made,  but  leave  was 
reserved  to  the  receiver  to  apply 
again  if  the  debtor  did  not  proceed 
with  diligence.  McLean  v.  Allen , 
291. 

See  Attachment  of  Debts,  2. 


RECOGNIZANCE. 

See  Quo  Warranto  Proceedings. 


REFEREE. 

See  Costs,  etc.,  20 — Reference. 


REFERENCE. 

1.  Consent  — Special  referee — 0. 
J.  A.,  R.  S.  0.  ch.  JfJf,  sec.  101 — Or- 
der referring  all  questions  of  fact  in 
controversy — Determination  of  ques- 
tion of  liability  f\— Except  by  consent, 
the  Court  has  no  power  to  order  a 
reference  under  section  101  of  the 
Ontario  Judicature  Act,  R.  S.  O.  ch. 
44,  to  any  person  other  than  an  offi- 
cial referee  or  the  J udge  of  a County 
Court. 

Where  the  question  of  the  defen- 
dants’ liability  in  an  action  is  ex- 
pressly raised  on  the  pleadings,  such 
question  should  be  determined  before 
a reference  of  all  the  questions  of  fact 


in  controversy,  including  the  amount 
of  damages,  is  ordered.  Fewster  v. 
Township  of  Raleigh,  429. 

2.  Delay — Rule  51. ] — The  object 
of  Rule  51  is  to  protect  the  Court 
and  its  officers  from  undue  delay  in 
the  prosecution  of  references. 

Where  there  has  been  undue  delay 
in  the  prosecution  of  a reference,  the 
party  having  the  conduct  of  it  should 
not  be  refused  a warrant  to  proceed, 
if  he  applies  therefor  before  any  ac- 
tion has  been  taken  by  the  Master 
under  Rule  51,  and  there  is  nothing 
but  delay  to  interfere  with  the  grant- 
ing of  it.  Re  Cannon,  Oates  v.  Can- 
non, 502. 

REPORT. 

See  Appeal,  5. 


RETAINER. 

See  Costs,  etc.,  8. 


SALE  OF  LAND. 

See  Infant,  1. 


SEDUCTION. 

See  Examination,  1 — Particu- 
lars, 3. 

SERVICE. 

See  Attachment  of  Debts,  3,  5. 


SERVICE  OUT  OF  JURISDIC 
TION. 

See  Writ  of  Summons,  2,  4 
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SETOFF. 

See  Costs,  etc.,  4,  5,  10,  12, 19.  — 
Judgment,  6. — Judgment  Debtor, 
2. 


SHERIFF. 

See  Attachment  of  Debts,  4 — 
Interpleader,  1,  2 — Partnership 
2. — Poundage,  1,  2. 


SLANDER. 

See  Examination,  5. — Pleading, 

1. 

SLANDER  OF  TITLE  TO  GOODS. 

See  Particulars,  2. 


SOLICITOR  AND  CLIENT. 

1.  Delivery  of  bills  of  costs  before 
termination  of  actions — Application 
for  taxation — Time — Special  circum- 
stances — R.  S.  0.  ch.  1J/7,  sec.  34~] — 
The  solicitor  defended  an  action  of 
ejectment  and  prosecuted  three  ac- 
tions for  malicious  prosecution  on 
behalf  of  the  applicants. 

On  the  18th  October,  1889,  before 
the  termination  of  any  of  the  actions, 
the  solictor  delivered  to  the  appli- 
cants his  bills  of  costs  in  them  all  up 
to  that  time.  On  the  29th  April, 
1890,  he  delivered  further  bills  of 
costs  in  all  the  actions,  which  had 
then  been  brought  to  an  end. 

Application  for  a reference  of  all 
the  bills  to  taxation  was  made  on  the 
20th  November,  1890  : — 

Held,  that  the  application  was  in 
time ; for  the  retainer  existed  until 
the  litigation  ended  ; and  the  appli- 
cants had  a full  year  from  the  deli- 


very of  the  bills  last  delivered  to 
apply  for  the  taxation  of  all  the 
bills : — 

Held,  also,  that  the  “ special 
circumstances  ” which,  by  sec.  34  of 
It.  S.  O.  ch.  147,  must  exist  to 
justify  a reference  to  taxation  after 
twelve  months  from  delivery  of  the 
bills  are  not  confined  to  cases  of 
actual  fraud  or  gross  overcharge  and 
pressure. 

Re  Norman , 16  Q.  B.  D.  673,  fol- 
lowed. 

Held , also,  that  bringing  three 
separate  actions  which  might  all 
have  been  joined  in  one,  and  charg- 
ing excessive  counsel  fees,  were  spe- 
cial circumstances  to  be  regarded  in 
ordering  a taxation  after  twelve 
months.  Re  Butterfield , a Solicitor , 
149. 

2.  Praecipe  order  for  taxation  of 
bill  and  accounting — Jurisdiction  of 
ta.xing  officer  under — Inquiry  rela- 
ting to  bills  not  referred— Agreement. ] 
— By  an  order,  obtained  by  clients 
upon  praecipe,  a bill  of  costs  was 
referred  to  taxation,  and  the  taxing 
officer  was  directed  to  take  an  account 
of  all  sums  of  moneys  received  by  the 
solicitor  of  or  on  account  of  the  ap- 
plicants. 

U nder  this  the  taxing  officer  taxed 
the  bill  and  took  an  account  of  the 
moneys  received  by  the  solicitor,  and 
in  so  doing  inquired  into  and  deter- 
mined the  validity  of  a disputed 
agreement  in  the  nature  of  a com- 
promise relating  to  some  older  bills 
of  costs  not  ref  erred  to  taxation,  but 
which  the  solicitor  now  claimed 
should  be  allowed  at  their  face  value 
against  moneys  received  by  him,  and 
which  the  applicants  claimed  should 
be  allowed  only  at  the  amount  settled 
by  the  disputed  agreement : — 

Per  Hagarty,  C.  J.  O.,  and  Bur- 
ton, J.  A.,  that  the  officer  had  no 
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jurisdiction  under  the  order  to  de- 
termine the  validity  of  the  agree- 
ment. 

Per  Osler  and  Maclennan, 
JJ.A.,  that  he  had  jurisdiction. 

The  Court  being  equally  divided, 
the  decisions  of  Armour,  C.  J.,  and 
the  Common  Pleas  Divisional  Court, 
12  P.  B.  612,  were  affirmed. 

(Affirmed  by  the  Supreme  Court 
of  Canada.)  Re  O' Donohoe , a Solici- 
tor, 317. 

3.  Laches — Nine  years'  delay  in 
'prosecuting  action — Leave  to  proceed 
— Terms.] — An  action  by  solicitors 
to  recover  the  amount  of  a bill  of 
costs  was  begun  and  the  defendant 
appeared  in  February,  1883.  No 
further  step  was  taken  till  February, 
1892,  when  the  plaintiffs  delivered 
a statement  of  claim.  The  plain- 
tiffs’ reason  for  the  delay  was  that 
the  defendant  had  no  means  to  pay 
during  the  period  of  delay. 

Upon  motion  by  the  defendant  to 
dismiss  and  cross-motion  by  the 
plaintiffs  to  validate  the  delivery  of 
the  statement  of  claim  : — 

Held,  that  the  action  should  be 
allowed  to  proceed. 

Terms  imposed  upon  the  plaintiffs. 
F inkle  et  al  v.  Lutz,  446. 

4.  Taxation  of  costs — Joinder  of 
causes  of  action — Rule  300 — Sepa- 
rate actions — Solicitor  not  entitled  to 
costs  of- — Duty  of  solicitor.  ] — A 
solicitor,  acting  on  behalf  of  three 
clients,  brought  three  separate  actions 
for  malicious  prosecution  against  the 
same  defendant.  The  three  causes 
of  action  all  arose  out  of  an  informa- 
tion for  an  assault  laid  by  the  de- 
fendant against  the  plaintiffs  : — 

Held,  that  under  Pule  300  the 
three  causes  of  action  could  have 
been  joined  in  one  action  ; that  it 
was  the  duty  of  the  solicitor  to  have 


so  advised  his  clients  ; and  that  not 
having  done  so,  he  could  not  be 
heard  to  say  that  his  clients  had  in- 
structed him  to  bring  three  separate 
actions.  And  upon  taxation  of  his 
bill  between  solicitor  and  client  he 
was  allowed  costs  as  of  one  action 
only. 

Booth  v.  Briscoe,  2 Q.  B.  D.  496, 
and  Gort  v.  Rowney,  17  Q.  B.  D. 
625,  followed. 

Appleton  v.  Chapel  Town  Paper 
Co.,  45  L.  J.  Ch.  276,  not  followed. 
Re  Butterfield,  a Solicitor,  561. 

5.  Delivery  of  bill  of  costs — Sup- 
plemental bill  — Inadvertence — Spe- 
cial circumstances.  ] — A solicitor  is 
bound  by  the  bill  which  he  delivers, 
and  he  cannot  as  of  course  with- 
draw it  or  substitute  another  bill  or 
reduce  his  demand  or  deliver  a bill 
containing  other  charges ; but  if  he 
wishes  to  do  so  he  must  make  a 
special  application  for  leave. 

A solicitor  in  delivering  a bill 
omitted  to  make  any  charge  for 
“ days  employed  in  going  to  and  re- 
turning from  Ottawa”  upon  pro- 
fessional business.  He  stated  that 
the  omission  was  through  inad- 
vertence. 

Held,  not  a “special  circumstance” 
justifying  an  order  for  leave  to  de- 
liver a supplemental  bill.  Re  O'Don- 
ohoe,  a Solicitor,  571. 

See  Costs,  etc.,  4,  5,  16 — Infant, 
5 — Lien. 


SPECIAL  INDORSEMENT. 

See  Husband  and  Wife,  2 — 
Judgment,  7 — Writ  of  Summons,  3. 


SPECIFIC  PERFORMANCE. 

See  Parties,  6. 
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STATUTE  OF  LIMITATIONS. 

See  Judgment,  8. 


STATUTES. 

Administration  of  Justice  Act,  1873. . 483 
See  Jury  Notice. 


Creditors ' Relief  Act,  R.  S.  O.  1887, 

ch.  65 84 

See  Receiver, *1. 

Creditors'  Relief  Act,  R.  S.  0.  1887, 

ch.  65,  sec.  4,  sub-sec.  3 347 

See  Creditors’  Relief  Act. 

Devolution  of  Estates  Act,  R.  S.  0. 

1887,  ch.  108 182,  277,  338 

See  Administrator  ad  litem — 
Parties,  2,  5. 

Land  Titles  Act,  R.  S.  0.  1887,  ch. 

116,  secs.  61,  62,  63 60 

See  Land  Titles  Act. 

Land  Titles  Act,  R.  S.  O.  1887,  ch. 

116,  secs.  74,  127,  137 241 

See  Costs,  etc.,  17. 

Married  Woman’s  Property  Act, 

1884  366 

See  Husband  and  Wife,  2. 

1 & 2 Vic.  ch.  110,  {Imp.) 287 

See  Arrest,  2. 

22  Vic.  ch.  96  {U.  C.)  287 

See  Arrest,  2. 

48  Vic.  ch.  13,  sec.  11  (0.) 338 

See  Administrator  ad  litem. 

R.  S.  C.  ch.  129,  sec.  77 335 

See  Costs,  etc.,  20. 

R.  S.  C.  ch.  135,  sec.  41 376 

See  Appeal,  6. 

R.  S.  C.  ch.  135,  secs.  46,  47  (e)  ....  373 
See  Appeal  Bond,  1. 

R.  S.  0.  1887,  ch.  44,  sec.  71  18 

See  Appeal,  2. 

R.  S.  0.  1887,  ch.  44,  sec.  77  483 

See  Jury  Notice. 


[VOL. 


R.  S.  0.  1887,  ch.  44,  sec.  78,  sub-sec. 

(2)  70 

See  Notice  of  Trial,  1. 

R.  S.  0.  1887,  ch.  44,  sec.  101 429 

See  Reference,  1. 

R.  S.  0.  1887,  ch.  47,  sec.  42,  sub-sec. 

2 440 

See  Appeal,  7. 

R.  S.  0.  1887,  ch.  51,  sec.  148 1 

See  Appeal,  1. 

R.  S.  0.  1887,  ch.  51,  secs.  149,  178, 

182,  185,  188  280 

See  Attachment  of  Debts,  3. 

R.  S.  0.  1887,  ch.  51,  sec.  197 78 

See  Attachment  of  Debts,  1. 

R.  S.  0. 1887 ,*ch.  57,  sec.  5,  sub-sec.  2 . . 553 
See  Pleading,  5. 

R.  S.  0.  1887,  ch.  57,  sec.  9 72 

See  Costs,  etc.  , 9. 


R.S.  0.  1887,  ch.  60,  sec.  1 351 

See  Judgment,  8. 

R.  S.  0.  1887,  ch.  61,  sec.  8 . . . .187,  270 
See  Examination,  4,  6. 


R.  S.  0:188 7,  ch.  67,  sec.  1 287 

^ee  Arrest,  2. 

R.  S.  0.  1887,  ch.  67,  sec.  7 96 

See  Husband  and  Wife,  1. 

R.  S.  0.  1887,  ch.  124,  sec.  6 303 

See  Costs,  etc.,  18. 

R.  S.  0.  1887,  ch.  124,  sec.  7 126 

See  Assignments  and  Preferences. 

R.  S.  0.  1887,  ch.  124,  sec.  23  258 

See  J udgment,  6. 

R.  S.  0.  1887,  ch.  132  366 


See  Husband  and  Wife,  2. 

R.  S.  0.  1887,  ch.  133,  sec.  5 15 

See  Parties,  1. 

R . S.  0.  1887,  ch.  137,  sec.  3 177 

See  Infant,  1. 

R.  S.  0.  1887,  ch.  147,  sec.  34 149 

See  Solicitor  and  Client,  1. 
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E.  S.  0.  1887,  ch.  164,  sec.  3 407 

See  Pleading,  4. 

E.  S.  0.  1887,  ch.  184,  secs.  188,  212. . 458 
See  Quo  Warranto  Proceedings. 

E.  S.  0.  1887,  ch.  245,  secs.  1,  48,  49, 


61  421 

See  Lunacy,  2. 

52  Vic.  ch.  32,  sec.  20  ( D . ) 335 

See  Costs,  etc.,  20. 

53  Vic.  ch.  23  (0.)  7 

See  Costs,  etc.,  2. 

53  Vic.  ch.  29,  sec.  2 (0.) 277 

See  Parties,  5. 

53  Vic.  ch.  37,  secs.  13,  35  (0.)  ....  254 

See  Appeal,  5. 

54  Vic.  ch.  11  (0.)  171 

See  Examination,  3. 

54  Vic.  ch.  14  (0.)  486 

See  Costs,  etc.,  21. 


STAYING  PROCEEDINGS. 

Vexatious  action — Abuse  of  'pro- 
cess of  Court] — H.  & Bro.,  being 
the  owners  of  certain  lumber  in  the 
hands  of  the  defendants  as  ware- 
housemen, sold  it  to  L.,  who  gave 
his  promissory  note  for  the  purchase 
money,  and  pledged  the  lumber  to 
the  plaintiff’s  testator  for  an  advance 
of  money,  and  the  defendants  agreed 
to  hold  it  to  the  order  of  the  testa- 
tor. L.  having  become  insolvent, 
H.  & Bro.  notified  the  defendants 
not  to  deliver  the  lumber  to  L.  or 
to  the  testator,  and  the  testator  de- 
manded the  delivery  of  the  lumber 
to  him.  The  defendants  then  inter- 
pleaded, and  an  order  was  made, 
upon  the  consent  of  the  testator, 
directing  a sale  of  the  lumber  and 
payment  of  the  proceeds  into  Court, 
and  the  trial  of  an  issue  between  the 
testator  and  H.  & Bro.  to  determine 
which  of  them  was  entitled  to  the 


lumber  or  the  proceeds  thereof.  That 
issue  was  determined  in  favour  of  H. 
& Bro.  The  plaintiff  then  brought 
this  action  for  conversion  of  the 
lumber,  the  alleged  conversion  being 
the  non-delivery  by  the  defendants 
to  the  testator  of  the  lumber  which 
they  agreed  to  hold  to  the  order  of 
the  testator  : — 

Held,  that  this  action  was  vexati- 
ous and  an  abuse  of  the  process  of 
the  Court ; and  an  order  was  made 
staying  it  with  costs.  Eoss  v.  Ed- 
wards et  al.f  523. 

See  Actions,  Consolidation  of, 
2, — Infant,  5. 


SUMMARY  JUDGMENT. 

See  Costs,  etc.,  8 — Husband  and 
Wife,  2 — Judgment,  4,  7,  9 — Part- 
nership, 1. 

SURETIES. 

See  Appeal  Bond,  2 — Bond. 


TAXATION. 

See  Costs,  etc.,  3,  8,  11,  14. 


TAXING  OFFICER. 

See  Costs,  etc.,  1,  3,  19 — Solici- 
tor and  Client,  2. 


TENANT  BY  CURTESY. 

See  Attachment  of  Debts,  6. 


THIRD  PARTY. 

See  Indemnity,  2 — Parties,  3,  4,  6. 
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TIME. 

See  Appeal,  2,  4 — Attachment 
of  Debts,  3 — Notice  of  Trial,  1, 
3 — Solicitor  and  Client,  1,  3. 


VENUE. 

1.  Change  of  — Convenience  — 
Cause  of  action — View  of  locus  in 
quo.] — In  an  action  to  establish  a 
right  of  way  oyer  land  in  the  county 
of  Wentworth  the  venue  was  changed 
from  Brantford  to  Hamilton,  it  ap- 
pearing that  there  was  a slight  pre- 
ponderance of  convenience  in  favour 
of  Hamilton  : — 

Held . that  the  facts  that  the  sub- 
ject matter  of  the  litigation  was 
situate  in  the  county  of  Wentworth, 
and  that  a view  by  the  jury  might 
be  necessary,  were  facts  to  be  con- 
sidered in  fixing  the  place  of  trial. 
Odell  v.  Mulholland  et  al.,  180. 

2.  Change  of  — Convenience  — 
Cause  of  action .] — Where  the  bal- 
ance of  convenience  was  in  favour 
of  a trial  of  an  action  at  Pembroke 
rather  than  at  Cornwall,  where  the 
plaintiffs  laid  the  venue,  it  was 
changed  to  Pembroke  : — 

Held , that  had  the  scales  been 
more  evenly  balanced  than  they 
were,  the  fact  that  the  cause  of  ac- 
tion arose  in  the  county  of  Renfrew 
should  decide  the  question  in  favour 
of  Pembroke,  the  county  town  of 
Renfrew.  Croil  et  al.  v.  Russell  et 
al .,  185. 

3.  Change  of — Fair  trial — Jury 
— Trial  Judge.'] — The  plaintiff  was 
a settler  in  the  district  of  Muskoka, 
and  the  defendant  a timber  licensee. 
The  question  of  fact  between  them 
was  whether  certain  timber  was  the 
property  of  the  plaintiff  or  of  the 
defendant.  The  defendant  applied 


to  have  venue  changed  from  Mus- 
koka on  the  ground  that  the  jury 
would  be  largely  drawn  from  the 
settler  class,  and  that  he  believed  he 
would  not  have  a fair  trial : — 

Held , that  this  was  not  a ground 
for  change  of  venue,  and  any  pos- 
sible injustice  to  the  defendant  would 
be  prevented  by  the  trial  Judge,  who 
would  have  a discretion  as  to  the 
mode  of  trial.  Unger  v.  Brennan, 
294. 

4.  Change  of  — Rule  653  — Pre- 
ponderance of  convenience — Discre- 
tion— Leave  to  appeal.]— The  ques- 
tion of  changing  the  venue  is  to  a 
great  extent  a matter  of  discretion. 
The  present  Rule  653  has  not  made 
any  substantial  change  in  the  prac- 
tice ; and  an  overwhelming  prepon- 
derance of  convenience  in  favour  of 
a change  is  still  necessary. 

S hr oder  v.  Myers , 34  W.  R.  261  ; 
Power  v.  Moore,  5 Times,  L.  R.  586  ; 
and  Bridcut  v.  Duncan , 7 Times  L. 
R.  515,  referred  to. 

But  where  the  venue  had  been 
changed  by  an  order  of  the  Master 
in  Chambers,  affirmed  by  a Judge  in 
Chambers  and  a Divisional  Court, 
the  Court  of  Appeal,  though  not 
satisfied  that  there  was  an  over- 
whelming preponderance  of  conveni- 
ence in  favour  of  a change,  refused 
to  interfere  with  the  discretion  exer- 
cised, by  granting  leave  to  appeal. 
Peer  & Co.  v.  North-  West  Transpor- 
tation Co.,  381. 

WAIVER. 

See  Costs,  etc.,  10,  11,  13. 

WILL. 

See  Jury  Notice — Parties,  5 — 
Receiver. 
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WINDING-UP  ACT. 

See  Costs,  etc.,  20. 

WORDS. 

“Action”] — See  Judgment,  8. 

“ Costs  as  between  solicitor  and 
client”] — See  Costs,  etc.,  3,  14. 

“ Costs  between  solicitor  and 
client”]— See  Costs,  etc.,  3,  14. 

“Court  expenses”] — See  Costs, 
etc.,  12. 

“Embarrassing  ” in  Rule  lf23f] — 
See  Pleading,  4. 

“ Ex  parte  order  ” in  Rule  536.] — 
See  Order. 

“ Good  cause  ” in  Rule  1170.] — 
See  Costs,  etc.,  12. 

“Immediately”  in  Rule  863.] — 
See  Costs,  etc.,  4. 

“ Interlocutory  ” in  Rule  1205.] — 
See  Costs,  etc.,  4. 

“ Issue  ” in  Rule  886.] — See  Judg- 
ment, 8. 

“ Judge  or  Court  makes  no  order 
respecting  the  costs  ” in  Rule  1172.] 
— See  Costs,  etc.,  12. 

“Justice  of  the  case.”]— See  Ap- 
peal, 4. 

“ Next  sitting  of  the  Court  ” in 
Rule  65 I/..] — See  Notice  of  Trial,  4. 

‘ ‘ Orders  and  certificates.  ”]  — See 

Appeal,  5. 

“ Otherwise  or  dev”  in  Rule  4-4-0 •] 
— See  Pleading,  6. 

“ Overwhelmingly  ” wrong.] — See 
Judgment  Debtor,  2. 

“ Parties  ” in  Rule  821.]  — See 
Parties,  4. 
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“ Special  case  ” in  sec.  £1,  R.  S.  C. 
ch.  135.] — See  Appeal,  6. 

“ Special  case  ” in  Rule  1/.13.] — 
See  Appeal,  6. 

“Special  circumstances.”]  — See 
Solicitor  and  Client,  5. 

“ Subsequent  proceedings  ” in  Rule 
288.] — See  Pleadings,  3. 

“Sum  in  dispute.”] — See  Ap- 
peal. 1. 

“ Take  notice  that  the  defendant 
disputes  the  amount  claimed  by  the 
plaintiff.”] — See  Judgment,  4. 


WRIT  OF  FI.  FA. 

See  Attachment  of  Debts,  4. 


WRIT  OF  SUMMONS. 

1.  Renewal  of— Leave  to  serve  re- 
newed writ — Rule  238,  44% — Forms 
92, 121f — Grounds  for  renewal — Dis- 
cretion—Jurisdiction  of  local  Judge.] 
— A writ  of  summons  cannot  be  re- 
newed without  a J udge’s  order,  and 
to  satisfy  the  terms  of  Rule  238  leave 
to  serve  the  writ  after  the  lapse  of 
a year  should  also  be  obtained. 

But  where  an  order  for  renewal 
was  obtained  and  the  writ  was  re- 
newed pursuant  thereto  and  was 
served  without  any  order  for  leave 
to  serve,  it  was  dealt  with  under 
Paile  442,  and  the  service  was  con- 
firmed. 

Inconsistency  in  Rule  238  and 
Forms  Nos.  92  and  124  pointed  out. 

Where  the  delay  in  serving  the 
writ  arose  from  the  pendency  of  an 
appeal  in  an  action  between  the 
same  parties,  the  decision  of  which 
would  affect  the  plaintiff’s  course, 
and  service  was  not  made  till  that 
appeal  was  decided  : — 
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Held , that  a local  Judge’s  discre- 
tion in  extending  the  time  for  ser- 
vice should  not  be  interfered  with. 

A local  Judge  has  jurisdiction 
under  Rule  238. 

St.  Louis  v.  O’ Callaghan,  13  P.  R. 
322,  followed.  Gilmour  v.  Ma- 
gee, 120. 

2.  Service  out  of  the  jurisdiction 
— Rule  271(g) — Allowance  of  ser- 
vice— Joint  conspiracy — Bona  jides 
— Undertaking  to  prove  cause  of  ac- 
tion.']— Where  the  alleged  cause  of 
action  was  a joint  conspiracy  by  the 
defendants,  two  of  whom  resided 
within  the  jurisdiction,  and  a third, 
who  was  a foreigner,  was  implicated, 
service  on  the  foreigner  out  of  the 
jurisdiction  of  a notice  in  lieu  of 
the  writ  of  summons  was  : — 

Held , properly  allowed  under  Rule 

271  (g). 

Massey  v.  Heynes , 21  Q.  B.  D.  at 
pp.  334,  335 ; and  Indigo  Co.  v. 
Ogilvy  [1891]  2 Ch.  13,  specially 
referred  to. 

Such  an  order  should  not  be  made 
unless  the  Judge  is  reasonably  satis- 
fied as  to  the  bona  fides  of  the  plain- 
tiff in  joining  the  foreign  defendant ; 
and  as  an  evidence  of  such  bona  fides 
the  plaintiff  in  this  action  was  re- 
quired to  undertake  to  submit  to  a 
nonsuit  if  he  failed  to  prove  a joint 
cause  of  action  at  the  trial  as  against 
the  foreign  defendant. 

Thomas  v.  Hamilton , 17  Q.  B. 
D.  at  p.  597,  specially  referred  to. 
Simson  v.  Hall  et  al . , 310. 

3.  Special  indorsement — Interest 
— Rules  2j.5,  739 — Summary  judg- 
ment.] — The  writ  of  summons  was 
indorsed  with  a money  claim  for  the 
value  of  a certain  quantity  of  logs 
at  certain  prices,  and  an  additional 
claim  for  interest  on  the  price  : — 

Held , that  as  interest  was  not 
claimed  as  arising  under  a statute  or 


by  contract,  the  writ  was  not  speci- 
ally indorsed  under  Rule  245,  and 
an  order  for  summary  judgment 
could  not  be  made  under  Rule  739. 
Wilks  v.  Wood,  [1892]  1 Q.  B. 
684,  followed. 

Mackenzie  v.  Ross,  14  P.  R.  299, 
and  Hay  v.  Johnston,  12  P.  R.  596, 
distinguished. 

Semble , if  the  plaintiff  abandoned 
all  claim  to  interest  he  might  be  en- 
titled to  judgment  in  a proper  case. 
Casselman  v.  Barrie,  507. 

4.  Service  out  of  jurisdiction — 
Rule  271  ( e ) — Breach  of  contract — 
Performance  within  Ontario — Sale 
of  goods — Inspection  of  hulk.  ] — The 
defendants  in  British  Columbia  by 
letter  offered  to  sell  the  plaintiff  in 
Ontario  a car  load  of  lumber,  accord- 
ing to  a sample  previously  furnished, 
at  a certain  price,  free  on  board  cars 
at  Toronto.  The  plaintiff  accepted 
the  offer  by  letter,  and  it  was  agreed 
between  the  parties  that  the  lumber 
was  to  be  shipped  at  Vancouver  and 
delivered  at  Toronto,  upon  which 
being  done  the  price  was  to  be  paid 
by  means  of  a draft.  When  the 
lumber  arrived  at  Toronto  the  plain- 
tiff inspected  it  and  refused  to  accept 
it  or  the  draft  on  the  ground  that  it 
was  not  up  to  sample.  He  then 
brought  this  action  for  damages  for 
breach  of  the  contract : — 

Held,  that  the  plaintiff  had  the 
right  to  make  inspection  of  the  bulk 
at  Toronto  before  accepting  or  pay- 
ing; and  the  contract  was  one  which, 
according  to  its  terms,  ought  to 
be  performed  within  Ontario ; and 
therefore  service  out  of  the  jurisdic- 
tion of  the  writ  of  summons  ought 
to  be  allowed  under  Rule  271  (e). 
Fisher  v.  Cassady  et  al.,  577. 

See  Arrest,  3 — Husband  and 
Wife,  2 — Judgment,  7. 


